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In  the  District  Court  of  the  United  States,  Southern 

District  of  California,  Central  Division 

In  Bankruptcy  No.  44,249  W 

In  the  Matter  of 

WEST  COAST  CABINET  WORKS,  INC., 

Bankrupt. 

ORDER  TO  SHOW  CAUSE 

Upon  reading  and  filing  the  verified  Petition  of 
the  Trustee  herein,  and  good  cause  appearing 
therefor ; 

It  Is  Hereby  Ordered:  That  Wm.  G.  Bonelli, 
George  R.  Reilly,  Jas.  H.  Quinn,  Thos.  Kuchel,  and 
Richard  E.  Collins,  members  of  the  State  Board  of 
Equalization  of  the  State  of  California,  be  and  ap- 
pear before  the  undersigned  Referee,  Room  343, 
Federal  Building,  Los  Angeles,  California,  on  the 
24th  day  of  October,  1946,  at  the  hour  of  ten  a.m. 
thereof,  or  as  soon  thereafter  as  counsel  may  be 
heard,  then  and  there  to  show  cause  if  any  they 
have  why  a  permanent  Injunction  should  not  be 
issued  against  them  enjoining  and  restraining  them 
and  each  of  them  from  enforcing  any  of  the  provi- 
sions of  the  California  State  Sales  Tax  against  the 
Trustee  herein. 

It  Is  Further  Ordered  that  service  of  this  Order 
may  ])e  made  by  depositing  a  copy  of  same  in  the 
United  States  Post  Office,  postage  prepaid,  and 
addressed  to  the  following  persons,  to  wit:  [1*] 

*  Page  numbering  appearing  at  foot  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Members  of  State  Board  of  Equalization: 

Wm.  G.  Bonelli,  Los  Angeles,  California. 

George  R.  Reilly,  San  Francisco,  California. 

James  H.  Quinn,  Oakland,  California. 

Thomas  Kuchel,  Sacramento,  California. 

Richard  E.  Collins,  Redding,  California. 

Secretary  of  the  Board,  Dixwell  L.  Pierce,  Sacra- 
mento, California. 

It  Is  Further  Ordered  that  said  service  shall  be 
made  at  least  ten  days  before  the  hearing  of  this 
Order  to  Show  Cause. 

Dated  at  Los  Angeles,  California,  October  3, 
1946. 

/s/  HUGH  L.  DICKSON, 

Referee  in  Bankruptcy. 

[Endorsed] :    Filed [2] 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the 
Trustee,  and  the  State  Board  of  Equalization  of  the 
State  of  California,  through  their  respective  comi- 
sel,  that  an  Amended  Petition  may  be  filed  herein 
in  support  of  the  Trustee's  Order  to  Show  Cause 
heretofore  issued  out  of  the  above-entitled  court, 
and  directed  against  the  State  Board  of  Equaliza- 
tion of  the  State  of  California. 
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Dated:  Los  Angeles,  California,  this  31st  day  of 
November,  1946. 

/s/  LESLIE  S.  BOWDEN, 

Attorney  for  Trustee. 

ROBT.  W.  KENNY, 

Attorney  General, 

By  /s/  DANIEL  N.  STEVENS, 
Deputy  Attorney  General,  Attorney  for  State  Board 
of  Equalization.  [3] 

It  Is  So  Ordered. 

Dated:  Los  Angeles,  California,  this  31st  day  of 
November,  1946. 

/s/  HUGH  L.  DICKSON, 

Referee  in  Bankruptcy. 

[Endorsed]  :    Filed [4] 


[Title  of  District  Court  and  Cause.] 

AMENDED  PETITION  FOR 
ORDER  TO  SHOW  CAUSE 

The  petition  of  George  T.  Goggin,  respectfully 
shows : 

I. 
That  he  is  the  duly  appointed,  acting  and  quali- 
fied Trustee  in  bankruptcy  of  the   above-entitled 
bankrupt  estate. 

II. 
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That  the  automobile  trucks  hereinafter  mentioned 
were  not  sold  by  the  Trustee  herein  in  conducting 
the  business  of  the  bankrupt  estate. 

III. 

That  during  the  course  of  the  administration  of 
this  bankrupt  estate,  and  in  liquidating  the  assets 
belonging  to  said  bankrupt  estate,  your  petitioner 
sold  in  open  court  certain  automobile  trucks  and 
received  therefor  the  total  sum  of  Ten  Thousand 
Eight  Hundred  Seventy-five   ($10,875.00)   Dollars. 

IV. 

That  subsequent  to  said  sale  the  State  Board  of 
Equalization  of  the  State  of  California,  on  Septem- 
ber 11,  1946,  notified  your  petitioner  that  he  had 
become  indebted  to  them  in  the  sum  of  $276.24,  under 
the  provisions  of  the  California  State  Sales  Tax 
Act,  and  further  that  your  petitioner  is  liable  for 
all  of  the  penalties  provided  by  the  said  California 
State  Sales  Tax  Act,  and  particularly  for  a  penalty 
of  10%  of  the  tax  for  not  making  a  return  of  said 
sales  to  said  State  Board  of  Equalization. 

V. 

That  your  petitioner  is  informed  and  believes  and 
therefore  alleges  that  in  connection  with  the  sales 
referred  to  in  paragraph  III  of  this  petition  he  is 
not  liable  nor  required,  nor  is  the  bankrupt  estate 
liable  or  required  to  comi)ly  with  any  of  the  provi- 
sions of  the  California  State  Sales  Tax  Act,  or  the 
rules  and  regulations  of  the  State  Board  of  Equali- 
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zation  of  the  State  of  California  in  connection  there- 
with. 

VI. 
That  unless  an  Injunction  is  issued  out  of  this 
Court  directed  against  said  State  Board  of  Equaliza- 
tion enjoining  them  from  attempting  to  collect  the 
Sales  Tax  herein  referred  to  your  petitioner  is  in- 
formed and  believes  and  therefore  alleges  that  said 
State  Board  of  Equalization  will  continue  to  assess 
penalties  against  your  petitioner,  and  will  endeavor 
to  enforce  all  of  the  penal  provisions  against  your 
petitioner  as  are  provided  in  said  California  State 
Sales  Tax  Act,  unless  your  petitioner  complies  with 
the  provisions  contained  therein. 

Wherefore  your  petitioner  prays : 

That  an  Order  to  Show  Cause  issue  out  of  the 
above-entitled  court  directing  said  State  Board  of 
Equalization  to  appear  at  a  time  and  place  certain 
to  show  cause  if  any  they  have  why  they  should  not 
be  permanently  restrained  and  enjoined  [6]  from 
attempting  to  enforce  any  of  the  provisions  of  the 
California  State  Sales  Tax  Act,  or  the  State  Board 
of  Equalization  rules  and  regulations  against  your 
petitioner  in  connection  with  the  sales  herein  re- 
ferred to,  and  for  such  other  and  further  relief  as 
may  be  just  and  equitable  in  the  premises. 

/s/  GEO.  T.  GOGGIN, 

Petitioner.  [7] 
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State  of  California, 
County  of  Los  Angeles — ss. 

George  T.  Goggin,  being  by  me  first  duly  sworn, 
deposes  and  says:  That  he  is  the  petitioner  in  the 
above-entitled  action ;  that  he  has  read  the  foregoing 
Amended  Petition  and  knows  the  contents  thereof; 
and  that  the  same  is  true  of  his  own  knowledge, 
except  as  to  the  matters  which  are  therein  stated  on 
his  information  or  belief,  and  as  to  those  matters 
that  he  believes  it  to  be  true. 

/s/  GEO.  T.  GOGGIN. 

Subscribed  and  Sworn  to  before  me  this  31st  day 
of  October,  1946. 

[Seal]        /s/  N.  E.  NAISH, 

Notary  Public  in  and  for 
Said  County  and  State. 


[Title  of  District  Court  and  Cause.] 

INJUNCTION 

This  matter  having  come  on  regularly  to  be  heard 
before  the  undersigned  Referee,  on  the  14th  day  of 
November,  at  the  hour  of  10  a.m.  thereof,  upon 
the  amended  petition  of  the  Trustee,  Leslie  S. 
Bowden,  appearing  on  behalf  of  the  Trustee,  Daniel 
N.  Stevens,  Deputy  Attorney  General,  of  the  State 
of  California,  appearing  for  the  Respondents,  and 
evidence  both  oral  and  documentary  having  been 
introduced  on  behalf  of  the  parties,  and  after  hear- 
ing the  arguments  of  counsel,  and  being  fully  ad- 
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vised  in  the  premises,  and  the  matter  having  been 
submitted  for  decision,  I  find: 

I. 

That  George  T.  Goggin  is  the  duly  elected,  acting 
and  qualified  Trustee  in  Bankruptcy  of  the  above- 
named  bankrupt. 

II. 

That  the  Trustee  herein,  for  a  limited  i)eriod  of 
time  in  connection  with  the  administration  of  this 
bankrupt  estate  conducted  the  business  of  said  bank- 
rupt, and  in  the  course  of  [9]  the  conduct  of  said 
business  paid  to  the  Respondents  herein,  all  Cali- 
fornia State  Sales  Tax  required  to  be  paid  by  him 
in  accordance  with  the  laws  of  the  State  of  Cali- 
fornia. 

III. 

That  in  liquidating  the  assets  of  this  estate,  the 
Trustee  sold  in  open  court  to  the  highest  bidders, 
a  portion  of  the  assets  of  this  estate  consisting  of 
automobile  trucks,  and  received  therefor  the  total 
purchase  price  of  Ten  Thousand  Eight  Hundred 
Seventy-five  ($10,875.00)  Dollars.  That  said  sales 
were  duly  confirmed  by  an  order  of  this  court.  That 
said  automobile  trucks  were  not  sold  by  the  Trustee 
herein  in  the  course  of  conducting  the  business  of 
the  bankrupt  estate. 

IV. 

That  subsequent  to  the  sales  of  said  automobile 
trucks  the  Respondents  herein  notified  the  Trustee 
that  he  had  become  indebted  to  them  on  account  of 
said  sales  in  the  sum  of  Two  Hundred  Seventv-six 
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and  24/100  ($276.24)  Dollars,  for  California  Sales 
Tax,  calculated  by  them  under  the  provisions  of  the 
California  Sales  Tax  Act.  That  the  Trustee  re- 
fused to  pay  the  same. 

V. 

That  the  Respondents  herein  have  filed  no  claim 
in  this  proceeding  for  said  alleged  sales  tax,  and 
are  attempting  to  enforce  the  payment  of  said  Sales 
Tax  as  against  the  Trustee  herein. 

VI. 

That  the  Trustee  is  not  required  to  pay  to  the 
Respondents  herein  Sales  Tax  on  said  automobile 
truck  sales,  for  the  reason  that  the  said  sales  were 
made  by  the  Court  in  the  normal  administration  of 
this  estate  in  liquidating  the  assets  for  the  benefit 
of  the  creditors. 

VII. 

That  by  reason  of  the  facts,  the  Trustee  has  no 
plain,  speedy  and  adequate  remedy  at  law.  [10] 

It  Is  Therefore  Ordered  that  the  Respondents 
herein  and  each  of  them  be  and  they  are  hereby 
permanently  restrained  and  enjoined  from  attempt- 
ing in  any  manner  whatsoever,  from  enforcing  as 
against  the  Trustee  herein  or  this  bankrupt  estate 
herein,  the  payment  of  said  sum  of  Two  Hundred 
Seventy-six  and  24/100  ($276.24),  or  from  enforcing 
or  attempting  to   enforce   as   against  the   Trustee 
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herein  or  this  bankrupt  estate,  any  of  the  provisions 
of  the  California  State  Sales  Tax  in  connection  with 
the  sales  herein  referred  to. 

Dated:  Los  Angeles,  California,  this  9th  day  of 
December,  1946. 

/s/  HUGH  L.  DICKSON, 
Referee. 

[Endorsed] :    Piled  Dec.  2,  1946.  [11] 


[Title  of  District  Court  and  Cause.] 

PETITION  OF  STATE  BOARD  OF  EQUALI- 
ZATION FOR  REVIEW  OF  REFEREE'S 
ORDER  BY  JUDGE 

To  the  Honorable  Hugh  L.  Dickson,  Referee  in 
Bankruptcy : 

Your  petitioner.  State  Board  of  Equalization  of 
the  State  of  California,  by  and  through  the  At- 
torney General  of  the  State  of  California,  respect- 
fully represents  as  follows: 

I. 

On  October  3,  1946,  the  above-designated  Referee 
in  Bankruptcy,  upon  the  verified  petition  of  George 
T.  Goggin,  Trustee  in  Bankruptcy  of  the  above- 
entitled  bankrupt  estate,  made  and  entered  an  order 
directing  said  State  Board  of  Equalization  of  the 
State  of  California  to  appear  before  said  Referee 
on  the  24th  day  of  October,  1946,  and  to  show  cause, 
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if  any  exists,  why  it  should  not  be  permanently  en- 
joined from  attempting  to  enforce  any  of  the  pro- 
visions of  the  California  Sales  and  Use  Tax  Law 
against  said  Trustee  or  to  collect  a  retail  sales  tax 
measured  by  the  gross  receipts  of  said  Trustee  from 
the  sale  by  him  of  certain  automobile  trucks  [12] 
which  were  assets  of  said  bankrupt  estate. 

II. 

After  being  continued  from  October  24,  1946,  to 
October  31,  1946,  hearing  was  had  upon  said  order 
to  show  cause  on  the  latter  date  and  on  November 
14,  1946,  at  which  time  evidence,  both  oral  and 
documentary,  was  introduced  and  certain  facts  were 
stipulated  in  open  court,  and  the  matter  was  taken 
under  submission. 

III. 

On  the  9th  day  of  December,  1946,  a  final  order 
was  made  and  entered  by  the  said  Referee  decreeing 
that  there  is  no  liability  for  sales  tax  under  the 
California  Sales  and  Use  Tax  Law  due  from  said 
Trustee  in  Bankruptcy  arising  from  the  sale  by  said 
Trustee  on  March  29,  1946,  of  five  trucks  owned  by 
said  bankrupt  and  enjoining  the  State  Board  of 
Equalization  of  the  State  of  California  from  at- 
tempting to  collect  said  tax  from  said  Trustee;  a 
copy  of  said  order  is  attached,  marked  "Exhibit  A," 
and  made  a  part  hereof  by  reference. 

Assignments  of  Error 

Said  order  is  erroneous  for  the  following  reasons : 
1.     The  court  erred  in  rejecting  evidence  offered 
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on  behalf  of  your  petitioner,  to  wit :  Evidence  of  the 
number  and  character  of  the  sales  made  by  said 
Trustee  during  the  period  beginning  March  12,  1946, 
to  and  including  May  14,  1946. 

The  rejection  of  such  evidence  constitutes  error 
because  it  is  necessary  to  consider  all  of  the  sales 
made  by  the  Trustee  in  order  to  determine  whether 
he  is  a  "retailer"  subject  to  the  retail  sales  tax 
imposed  by  the  California  Sales  and  Use  Tax  Law. 

2.  The  court  erred  in  making  and  entering  its 
finding  number  II,  as  follows,  to  wit: 

"II 

"That  the  Trustee  herein,  for  a  limited  pe- 
riod of  time  in  connection  with  the  administra- 
tion of  this  bankrupt  estate  conducted  the 
business  of  said  bankrupt,  and  in  the  course  of 
the  conduct  of  said  business  paid  to  the  Re- 
spondents herein,  all  California  State  Sales  Tax 
required  to  be  paid  by  him  in  accordance  with 
the  laws  of  the  State  of  California." 

because,  for  the  reasons  hereinafter  specified  in 
your  petitioner's  Assignment  of  Error,  said  Trustee 
owes  the  State  of  California  sales  tax,  together  with 
accumulated  interest  as  provided  by  law,  measured 
by  the  gross  receipts  from  his  sales  on  March  29, 
1946,  of  five  trucks  used  in  the  bankrupt's  business 
of  selling  tangible  personal  property  at  retail  in 
California. 

3.  The  court  erred  in  making  and  entering  its 
finding  numbered  III,  as  follows,  to  wit : 


14  Calif.  State  Bd.  of  Equalization 

"III. 

''That  in  liquidating  the  assets  of  this  estate, 
the  Trustee  sold  in  open  court  to  the  highest 
bidders,  a  portion  of  the  assets  of  this  estate 
consisting  of  automobile  trucks,  and  received 
therefor  the  total  purchase  price  of  Ten  Thou- 
said  Eight  Hundred  Seventy-five  ($10,875.00) 
Dollars.  That  said  sales  were  duly  confirmed  by 
an  order  of  this  court.  That  said  automobile 
trucks  were  not  sold  by  the  Trustee  herein  in 
the  course  of  conducting  the  business  of  the 
bankrupt  estate." 

for  the  reason  that  there  was  not  sufficient  com- 
petent [14]  evidence  to  support  or  warrant  said 
referee  in  "finding:  That  said  automobile  trucks 
were  not  sold  by  the  Trustee  herein  in  the  course  of 
conducting  the  business  of  the  bankrupt  estate.'' 
On  the  contrary,  the  evidence  offered  by  your  peti- 
tioner shows  that,  in  conducting  the  business  of  the 
bankrupt  pursuant  to  court  order,  said  Trustee  sold 
both  cabinets  and  the  machinery  and  equipment  used 
in  the  manufacture  and  sale  of  said  cabinets,  all  of 
which  were  assets  of  said  bankrupt's  estate. 

4.     The  court  erred  in  making  and  entering  its 
finding  nmnbered  VI,  as  follows,  to  wit: 

"VI. 

"That  the  Trustee  is  not  required  to  pay  to 
the  Respondents  herein  Sales  Tax  on  said  auto- 
mobile truck  sales,  for  the  reason  that  the  said 
sales  were  made  hv  the  Court  in  the  normal 
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administration  of  this  estate  in  liquidating  the 
assets  for  the  benefit  of  the  creditors." 

for  the  following  reasons,  to  wit : 

(1)  The  evidence  shows  that  said  Trustee, 
in  continuing  the  retail  sales  business  of  said 
bankrupt,  was  a  "retailer,"  as  defined  in  the 
California  Sales  and  Use  Tax  Law,  and  the 
gross  receipts  from  his  sales  of  equipment  used 
in  the  business  of  selling  tangible  personal 
property  at  retail,  including  the  five  trucks  sold 
on  March  29,  1946,  must  be  included  within  the 
measure  of  the  tax  (Bigsby  v.  Johnson,  18  Cal. 
2d  860)  ;  and 

(2)  The  evidence  shows,  or  if  admitted 
would  show,  that  said  Trustee's  sales  were  of 
such  a  [15]  number,  scope  and  character  as  to 
constitute  said  Trustee  a  ''retailer,"  as  defined 
in  the  California  Sales  and  Use  Tax  Law,  and 
that  his  gross  receipts  from  the  sale  of  the  five 
trucks  used  to  deliver  to  vendees  the  bankrupt 's 
cabinets  must  be  included  within  the  measure 
of  the  tax.  (Northwestern  Pacific  Railroad  Co. 
V.  State  Board  of  Equalization,  21  Cal.  2d  524.) 

5.  The  court  erred  in  rejecting  evidence  offered 
on  behalf  of  your  petitioner,  including  documentary 
evidence  marked  Board's  Exhibit  Nos.  1  and  3  for 
identification,  of  your  petitioner's  administrative 
construction  and  application  of  the  California  Sales 
and  Use  Tax  Law  to  sales  of  tangible  personal  prop- 
erty at  retail  by  trustees  in  bankruptcy  and  other 
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individuals  acting  in  a  representative  capacity,  for 
the  reason  that  the  administrative  construction  of  a 
statute  by  the  agency  authorized  and  required  by 
law  to  apply  the  tax  should  be  accorded  great  weight 
and  should  be  followed  by  the  courts  unless  clearly 
erroneous. 

6.  Said  order  is  contrary  to  law  for  the  reason 
that  Congress  has  expressly  provided  by  The  Act 
of  June  18,  1934  (28  U.S.C.A.,  Sec.  124a)  that  a 
trustee  in  bankruptcy  who  conducts  any  business 
shall  be  subject  to  all  State  taxes  applicable  to  such 
business  the  same  as  if  such  business  were  conducted 
by  an  individual  or  corporation ;  the  evidence  shows 
that  the  Trustee  of  the  above-entitled  bankrupt 
estate  conducted  the  business  of  a  "retailer"  within 
the  purview  of  the  California  Sales  and  Use  Tax 
Law,  and  said  Trustee  should  be  required  to  pay 
the  tax  imposed  by  that  Act  measured  by  his  [16] 
gross  receipts  from  the  sales  on  March  29,  1946,  of 
the  five  trucks  belonging  to  the  bankrupt's  estate. 

Wherefore,  your  petitioner  prays  for  a  review 
of  said  order  by  the  Judge,  and  that  said  order  be 
vacated  and  set  aside,  and  for  such  other  and  further 
relief  as  the  court  deems  just. 

Dated:  January  7,  1947. 

STATE  BOARD  OF  EQUALIZATION  OF  THE 
STATE  OF  CALIFORNIA, 
Petitioner. 

By  FRED  N.  HOWSER, 
Attorney  General, 
State  of  California. 
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/s/  DANIEL  N.  STEVENS, 

Deputy  Attorney  General. 

Attorneys  for  State  Board  of  Equalization,  State  of 
California,  Petitioner.  [17] 

EXHIBIT  "A" 

In  the  District  Court  of  the  United  States,  Southern 

District  of  California,  Central  Division 

In  Bankruptcy  No.  44,249  W 

In  the  Matter  of 

WEST  COAST  CABINET  WORKS,  INC., 

Bankrupt. 

INJUNCTION 

This  matter  having  come  on  regularly  to  be  heard 
before  the  undersigned  Referee,  on  the  14th  day  of 
November,  at  the  hour  of  10  a.m.  thereof,  upon  the 
amended  petition  of  the  Trustee,  Leslie  S.  Bowden, 
api)earing  on  behalf  of  the  Trustee,  Daniel  N. 
Stevens,  Deputy  Attorney  General,  of  the  State  of 
California,  appearing  for  the  Respondents,  and 
evidence  both  oral  and  documentary  having  been 
introduced  on  behalf  of  the  parties,  and  after  hear- 
ing the  arguments  of  counsel,  and  being  fully  ad- 
vised in  the  premises,  and  the  matter  having  been 
submitted  for  decision,  I  find: 

I. 

That  George  T.  Goggin,  is  the  duly  elected,  acting 
and  qualified  Trustee  in  Bankruptcy  of  the  above- 
named  bankrupt. 
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II. 

That  the  Trustee  herein,  for  a  limited  period  of 
time  [18]  in  connection  with  the  administration  of 
this  bankrupt  estate  conducted  the  business  of  said 
bankrupt,  and  in  the  course  of  the  conduct  of  said 
business  paid  to  the  Resj^ondents  herein,  all  Cali- 
fornia State  Sales  Tax  required  to  be  paid  by  him 
in  accordance  with  the  laws  of  the  State  of  Cali- 
fornia. 

III. 

That  in  liquidating  the  assets  of  this  estate,  the 
Trustee  sold  in  open  court  to  the  highest  bidders, 
a  portion  of  the  assets  of  this  estate  consisting  of 
automobile  trucks,  and  received  therefor  the  total 
jjurchase  price  of  Ten  Thousand  Eight  Hundred 
Seventy-five  ($10,875.00)  Dollars.  That  said  sales 
were  duly  confirmed  by  an  order  of  this  court. 
That  said  automobile  trucks  were  not  sold  by  the 
Trustee  herein  in  the  course  of  conducting  the  busi- 
ness of  the  bankrupt  estate. 

IV. 

That  subsequent  to  the  sales  of  said  automobile 
trucks  the  Respondents  herein  notified  the  Trustee 
that  he  had  become  indebted  to  them  on  account  of 
said  sales  in  the  sum  of  Two  Hundred  Seventy-six 
and  24/100  ($276.24)  Dollars,  for  California  Sales 
Tax,  calculated  by  them  mider  the  provisions  of  the 
California  Sales  Tax  Act.  That  the  Trustee  refused 
to  pay  the  same. 

V. 

That  the  Respondents  herein  have  filed  no  claim 
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in  this  proceeding  for  said  alleged  sales  tax,  and  are 
attempting  to  enforce  the  payment  of  said  Sales  Tax 
as  against  the  Trustee  herein. 

VI. 

That  the  Trustee  is  not  required  to  pay  to  the 
Respondents  herein  Sales  Tax  on  said  automobile 
truck  sales,  for  the  [19]  reason  that  the  said  sales 
were  made  by  the  Court  in  the  normal  administra- 
tion of  this  estate  in  liquidating  the  assets  for  the 
benefit  of  the  creditors. 

VII. 

That  by  reason  of  the  facts,  the  Trustee  has  no 
plain,  speedy  and  adequate  remedy  at  law. 

It  Is  Therefore  Ordered  that  the  Respondents 
herein  and  each  of  them  be  and  they  are  hereby 
permanently  restrained  and  enjoined  from  attempt- 
ing in  any  manner  whatsoever,  from  enforcing  as 
against  the  Trustee  herein  or  this  bankrupt  estate 
herein  the  payment  of  said  sum  of  Two  Hundred 
Seventy-six  and  24/100  ($276.24),  or  from  enforc- 
ing or  attempting  to  enforce  as  against  the  Trustee 
herein  or  this  bankrupt  estate,  any  of  the  provisions 
of  the  California  State  Sales  Tax  in  connection  with 
the  sales  herein  referred  to. 

Dated:  Los  Angeles,  California,  this  9th  day  of 
December,  1946. 

HUGH  L.  DICKSOX, 
Referee.  [20] 
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State  of  California, 
County  of  Los  Angeles — ss. 

Daniel  N.  Stevens,  Deputy  Attorney  General, 
being  by  me  first  duly  sworn,  deposes  and  says :  That 
lie  is  one  of  the  attorneys  for  petitioner  in  the 
above-entitled  matter;  that  he  has  heard  read  the 
foregoing  Petition  for  Review  and  knows  the  con- 
tents thereof;  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  the  matters  w^hich  are 
therein  stated  upon  information  or  belief,  and  as 
to  those  matters,  that  he  believes  it  to  be  true. 

/s/  DANIEL  N.  STEVENS. 

Subscribed  and  sworn  to  before  me  this  7th  day 
of  January,  1947. 

[Seal]        /s/  KATHRYN  BUCKMAN, 
Notary  Public  in  and  for  the  County  of  Los  Ange- 
les, State  of  California. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  Jan.  7,  1947.  [22] 


[Title  of  District  Court  and  Cause.] 

REFEREE'S  CERTIFICATE 
ON  REVIEW 

To  the  Honorable  Jacob  Weinberger,  Judge  of  the 
United  States  District  Sourt,  Southern  District 
of  California,  Central  Division. 

I,  Hugh  L.  Dickson,  Referee  in  Bankruptcy  in 
the  above-entitled  matter  do  hereby  certify: 
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That  George  T.  Goggin,  the  Trustee  herein,  filed 
his  petition  for  Order  to  Show  Cause  against  Wm. 
G.  Bonelli,  George  R.  Reilly,  Jas.  H.  Quinn,  Thos. 
Kuchel,  and  Richard  E.  Collins,  members  of  the 
State  Board  of  Equalization  of  the  State  of  Cali- 
fornia, to  show  cause  why  the  State  Board  of 
Equalization  should  not  be  permannently  enjoined 
from  attempting  to  enforce  any  of  the  provisions 
of  the  State  Sales  Tax  Act  of  the  State  of  Califor- 
nia against  said  Trustee  or  collect  the  tax  referred 
to  in  said  Trustee's  petition. 

On  the  31st  day  of  October,  1946,  at  the  hour  of 
10:00  a.m.  at  the  date  of  hearing  of  said  petition, 
Leslie  S.  Bowden  appeared  as  Attorney  for  the 
Trustee,  and  Robert  W.  Kenny,  Attorney  General 
of  the  State  of  California,  Daniel  E.  Stevens, 
Deputy  Attorney  General,  appeared  for  the  State 
Board  [23]  of  Equalization.  Upon  stipulation  being 
made  in  open  court,  the  Trustee  was  granted  leave 
to  file  his  amended  petition.  The  hearing  on  the  pe- 
tition was  not  completed  on  the  31st  day  of  October, 
1946,  and  was  regularly  continued  and  concluded  on 
the  14th  day  of  November,  1946. 

The  question  presented  for  determination  was  as 
follows : 

"Is  a  Trustee  in  Bankruptcy  Liable  for  the  Cali- 
fornia State  Sales  Tax  on  Sales  Made  in  Liquida- 
tion and  not  in  the  Conduct  of  the  Business." 

The  Trustee  contended  that  he  was  not  liable  as 
Trustee  in  Bankruptcy  for  the  payment  of  taxes  of 
the  California  State  Sales  Tax  where  property  he 
had  sold  was  not  sold  in  the  conduct  of  the  business 
of  the  bankrupt,  but  was  sold  in  liquidation  sales. 
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It  was  the  contention  of  the  State  Board  of  Equali- 
zation that  the  Trustee  in  Bankruptcy  was  liable  for 
the  payment  of  all  taxes  under  said  Act  computed 
on  the  amount  of  sales  of  all  property  sold  by  him 
in  this  proceeding. 

The  facts  generally  were  stipulated  to  as  follows: 
That  the  West  Coast  Cabinet  Works,  Inc.,  was 
engaged  in  the  business  of  selling  tangible  personal 
property  at  retail  in  the  State  of  California,  that 
the  Receiver,  George  T.  Goggin,  conducted  the  busi- 
ness for  a  limited  period  of  time  and  completed 
certain  orders  which  had  been  started  by  the  bank- 
rupt, and  paid  the  state  sales  tax  on  the  articles  so 
completed.  Upon  being  deleted  Trustee,  he  also  con- 
ducted the  business  for  a  limited  period  of  time  and 
completed  certain  orders  which  the  bankrupt  had 
started  and  paid  the  state  sales  tax  on  the  articles 
so  completed,  That  as  Trustee  and  liquidating  the  as- 
set of  the  bankrupt  he  sold  five  (5)  [24]  trucks 
which  the  bankrupt  had  used  in  the  operation  of  its 
business,  and  on  said  sales  the  State  Board  of 
Equalization  made  a  determination  against  said 
Trustee  and  assessed  said  Trustee  the  sum  of  Two 
Hundred  Sixty  Eight  and  20/100  ($268.20)  Dollars. 
The  amount  claimed  by  it  as  the  California  State 
Sales  Tax  accruing  on  the  sale  of  said  trucks. 

Upon  considering  the  evidence,  I  found  that  the 
position  of  the  Trustee  was  correct  and  thereupon 
on  the  9th  day  of  December,  1946,  issued  a  perma- 
nent injunction  restraining  and  enjoining  said  State 
Board  of  Equalization  from  enforcing  or  attempt- 
ing to  enforce  as  against  the  Trustee  herein,  or  the 
Bankrupt  Estate,  any  of  the  provisions  of  the  Cali- 
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fornia  State  Sales  Tax  Act  in  connection  with  sales 
made  in  liquidation  and  not  made  in  operating  the 
business  of  the  bankrupt.  A  copy  of  said  injunction 
was  served  upon  and  approved  as  to  form  by  the 
Attorneys  for  the  State  Board  of  Equalization  as  is 
shown  in  said  order  on  file  herein. 

Thereafter  and  on  the  7th  day  of  January,  1947, 
the  State  Board  of  Equalization  filed  their  petition 
for  review  of  said  order  by  the  Judge. 

Attached  to  this  certificate  are  the  following  docu- 
ments : 

1.  The  petition  of  the  State  Board  of  Equali- 
zation for  Review  of  Referee's  Order  by  Judge. 

2.  The  amended  Petition  for  Order  to  Show 
Cause  of  the  Trustee  herein. 

3.  The  Order  to  Show  Cause  issued  by  the 
Court  on  said  Petition. 

4.  The  Injunction  issued  on  said  Amended 
Petition  on  the  9th  day  of  December,  1946, 
which  contains  proof  of  service  thereof.  [25] 

5.  The  Reporter's  Transcript  of  the  evidence 
taken  in  the  proceeding. 

6.  Order  Extending  Time  to  Pile  Petition 
for  Review. 

7.  Objections  to  Proposed  Findings  of  Fact 
by  State  Board  of  Equalization. 

Dated:  Los  Angeles,  California,  this  14th  day  of 
February,  1947. 

/s/  HUGH  L.  DICKSON, 

Referee  in  Bankruptcy. 

[Endorsed]:     Filed  Feb.  19,  1947.  [26] 
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[Title  of  District  Court  and  Cause.] 

ORDER  RE  AMENDMENT  OF 
REFEREE'S  CERTIFICATE 

For  the  purpose  of  facilitating  this  Court's  con- 
sideration of  issues  before  it  on  the  Petition  of  the 
State  Board  of  Equalization  to  Review  Referee's 
Order,  and  to  avoid  the  delay  incident  upon  the  tak- 
ing of  further  testimony  before  the  Referee, 

It  Is  Ordered  that  the  testimony  and  exhibits 
mentioned  in  the  stipulation  of  counsel  attached 
hereto  be  considered  a  part  of  the  Referee's  Certif- 
icate to  the  same  effect  as  if  originally  certified 
by  the  Referee  on  February  14,  1947. 

Dated:     February  14,  1949. 

/s/  JACOB  W.  WEINBERGER, 
Judge  U.  S.  District  Court. 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Stipulated  by  and  between  counsel  for  the 
Trustee  herein  and  counsel  appearing  on  behalf  of 
the  California  State  Board  of  Equalization  that  at 
the  hearing  before  the  Honorable  Hugh  L.  Dickson, 
Referee  in  Bankruptcy,  on  the  order  directing  said 
State  Board  of  Equalization  to  show  cause  why  it 
should  not  permanently  be  enjoined  from  attempt- 
ing to  enforce  any  of  the  provisions  of  the  Califor- 
nia Sales  and  Use  Tax  Law  against  the  Trustee 
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herein  or  to  collect  a  Retail  Sales  Tax  measured  by 
the  gross  receipts  of  the  Trustee  from  the  sale  by 
him  of  certain  automobile  trucks  which  were  assets 
of  the  bankruptcy  estate,  one  John  J.  Campbell  was 
called  to  the  stand  as  a  witness  on  behalf  of  the  said 
Board  of  Equalization;  that  said  witness  testified 
that  he  occupied  the  position  of  State  Sales  Tax  Ad- 
ministrator, as  shown  by  the  transcript  of  said  hear- 
ing at  page  20  thereof;  that  from  said  transcript  it 
appears  that  counsel  for  the  Board  of  Equalization 
made  offers  of  proof  as  follows :  [28] 

''Mr.  Stevens:  I  will  offer  to  prove  by  this  wit- 
ness if  he  were  permitted  to  answer  that  question 
that  he  would  testify  the  District  Tax  Administra- 
tors and  the  auditing  staffs  of  the  State  Board  of 
Equalization  have  been  instructed  to  apply  the  sales 
and  use  tax  law  to  a  Trustee  in  Bankruptcy  under 
either  of  two  situations. 

"If  the  auditor  in  making  his  audits  finds  that 
the  Trustee  has  continued  the  business  of  the  bank- 
rupt retailer  and  subsequently  has  sold  the  retailer's 
merchandise  and  equipment  in  liquidation  of  the 
bankrupt's  estate,  the  tax  is  applied  under  those 
circumstances  to  all  sales  whether  sales  of  stock, 
goods,  or  of  equipment  used  in  the  retail  business. 

"Under  the  other  theory  the  auditing  staff  is  in- 
structed that  the  Trustee's  sale  of  tangible  per- 
sonal property  in  liquidation  of  the  bankrupt's  es- 
tate must  be  examined  to  see  whether  they  are  of  a 
character  and  number  to  constitute  the  Trustee  a 
retailer  within  the  purview  of  the  sales  and  use  tax 
law. 
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"In  this  connection  the  auditing  staff  is  further 
instructed  that  if  two  or  more  sales  are  made  in  any 
taxable  period  the  Trustee  is  to  be  considered  a  re- 
tailer within  the  meaning  of  the  sales  and  use  tax 
law  and  that  if  such  sales  are  sales  at  retail  which 
are  sales  to  an  ultimate  consumer  or  for  any  other 
purpose  other  than  resale,  the  Trustee  is  to  be  as- 
sessed a  tax  measured  by  the  gross  receipts  from 
such  sales. 

"I  will  offer  to  prove  by  this  witness  that  the  in- 
structions which  have  been  adopted  and  the  admin- 
istrative practice  which  has  been  employed  by  the 
Board  since  the  effective  date  of  the  California  Re- 
tail Sales  Act  is  to  [29]  regard  the  sales  tax  as 
applicable  to  gross  receipts  from  sales  of  tangible 
personal  property  made  by  administrators  and  exe- 
cutors of  probate  estates  in  connection  with  the 
liquidation  of  the  estates  of  decedents  and  by  trus- 
tees and  receivers  in  State  courts  as  well  as  in  the 
Federal  Court,  assignees  for  the  benefit  of  creditors, 
State  liquidators,  such  as  the  Building  and  Loan 
Commissioner  of  the  State  of  California  when  that 
officer  takes  over  a  corporation  for  the  purpose  of 
liquidation  and  makes  sales  of  tanglible  personal 
property,  the  State  Superintendent  of  Banks  when 
the  State  Superintendent  takes  over  a  banking  in 
stitution  and  makes  sales  of  the  tangible  personal 
property  belonging  to  the  bank.  Another  example 
would  be  when  the  Insurance  Commissioner  takes 
over  an  insurance  company  for  the  purpose  of  liqui- 
dation and  sells  tangible  personal  property  within 
the  State  of  California  as  well  as  other  fiduciaries 
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in  connection  with  the  liquidation  of  property  in  in- 
solvency proceedings. 

"I  will  offer  to  prove  by  this  witness  that  when 
the  entire  tangible  personal  property  of  the  estate 
is  disposed  of  in  one  or  two  sales  and  the  estate 
does  not  otherwise  sell  tangible  personal  property 
the  Board's  administrative  practice  is  and  has  been 
to  regard  such  a  sale  as  not  within  the  taxing 
province  of  the  law  for  the  reason  that  the  making 
of  one  or  two  sales  of  tangible  personal  property  is 
not  regarded  as  constituting  the  seller  a  retailer  as 
defined  under  Section  2(E)  of  the  Retail  Sales  Act 
of  the  State  of  California  and  Section  6015  of  the 
Revenue  and  Taxation  Code  of  the  State  of  Cali- 
fornia. It  is  the  administrative  practice  where 
tangible  personal  property  is  disposed  of  by  retail 
sales  in  series  of  more  [30]  than  two  transactions 
that  the  seller,  whether  he  be  executor,  administra- 
tor, trustee,  or  other  representative,  is  regarded  as 
a  retailer  to  the  same  extent  as  would  be  an  indi- 
vidual or  firm  disposing  of  his  or  its  own  property. ' ' 
(Tr.  p.  24,  line  20— p.  27,  line  7.) 

"Q.  (By  Mr.  Stevens)  :  How  are  your  adminis- 
trative instructions,  Mr.  Campbell,  applicable  to  the 
facts  in  this  case? 

*     *     * 

"Mr.  Stevens:  I  will  offer  to  prove  by  this  wit- 
ness in  answer  to  that  question  he  would  testify  that 
under  either  of  the  two  theories  previously  men- 
tioned in  the  offer  of  proof  made  in  response  to  the 
question  'What  are  those  instructions'?'  that  in  this 
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case  the  auditor  finds  that  forty-four  sales  of  tangi- 
ble personal  property  have  been  made  by  the  Trus- 
tee in  bankruptcy;  that  thirty-two  of  such  sales  are 
retail  sales,  or  in  other  words,  sales  to  ultimate  con- 
sumers or  for  purposes  other  than  resale;  that 
twelve  of  such  sales  are  sales  for  resale  and  that 
nine  of  the  forty-four  sales  are  of  cabinets  or  cup- 
boards which  were  manufactured  in  the  course  of 
the  Bankrupt's  business;  that  under  the  first  theory 
the  auditor  finds  that  the  Trustee  has  applied  for  a 
sales  tax  permit  to  engage  in  the  sale  of  tangible 
personal  property  in  the  State  of  California  and 
that  pursuant  to  that  seller's  permit  the  Trustee 
has  made  a  number  of  sales  of  the  stock  in  goods 
of  the  bankrupt  retailer.  Consequently,  under  the 
first  theory,  when  the  auditor  finds  that  sales  were 
made  of  equipment  and  machinery  used  in  connec- 
tion with  the  operation  of  the  bankrupt's  retail  busi- 
ness the  auditor  applies  the  tax  to  the  sale  of  such 
equipment  and  machinery.  Under  the  second  theory 
the  [31]  administrative  instruction  would  be  appli- 
cable because  of  the  fact  that  forty-four  sales  were 
made  during  the  period  which  the  Trustee  held  a 
seller's  permit  issued  by  the  State  Board  of  Equali- 
zation and  that  thirty-two  retail  sales  made  are 
sufficient  in  number,  scope,  and  character  to  con- 
stitute the  Trustee  a  seller  within  the  meaning  of 
the  Sales  Tax  Law." 

(Rep.  Tr.  p.  32,  lines  7-8;  p.  32,  line  15— p. 
33,  line  17.) 
It  Is  Stipulated  by  counsel  that  the  aforesaid  wit- 
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ness  may  be  deemed  to  have  testified  in  accordance 
with  and  as  set  forth  in  said  offers  of  jDroof . 

It  Is  Further  Stipulated  that  the  exliibits  ad- 
mitted for  identification  and  numbered  Board's  Ex- 
hibits 1,  2  and  3  may  be  deemed  to  have  been  ad- 
mitted in  evidence  at  said  hearing  as  the  Board's 
Exhibits  1,  2  and  3. 

It  Is  Further  Stipulated  that  the  witness  Ivan 
Kingman  called  on  behalf  of  the  California  State 
Board  of  Equalization  may  be  deemed  to  have  testi- 
fied in  accordance  with  and  as  set  forth  in  the  offer 
of  proof  contained  in  the  exhibit  set  forth  on  pages 
17,  17a,  18  and  18a  of  the  Transcript  of  said  hear- 
ing. 

Dated:     February  9th,  1949. 

/s/  LESLIE  S.  BOWDEN, 

Attorney  for  Trustee. 

FRED  N.  HOWSER, 
Attorney  General. 

/s/  EDWARD  SUMNER, 
Deputy    Attorney    General,    Attorneys    for    State 
Board  of  Equalization. 

It  Is  So  Ordered. 

It  Is  Further  Ordered  that  the  Referee's  Certifi- 
cate may  be  amended  to  include  this  stipulation  and 
order. 

/s/  HUGH  L.  DICKSON, 
Referee.  [32] 
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BOARD'S  EXHIBIT  No.  1 
State  Board  of  Equalization 
Office  Correspondence 

Place :     Sacramento,    California. 
Date:     June  10,  1941 

To:     Headquarters  &  Field  Staff,  Sales  Tax  Divi- 
sion 

Erom:     T.  H.  Mugford 

Re :     Ruling  79 — Einal  Returns — New  Permits 

The  following  procedure  will  be  used  in  the  situa- 
tions mentioned  in  Ruling  No.  79: 

1-a.     Death  of  an   Individual  Proprietor  and 
Liquidation  of  His  Business: 

A  final  return  is  not  required  within  fifteen 
days  of  the  death  of  the  proprietor  but  is  re- 
quired within  fifteen  days  of  the  quitting  of 
business ;  i.e.,  completion  of  sales  in  the  liquida- 
tion process  by  the  decedent's  representative. 
A  form  406  and  new  permit  are  not  required 
if  the  decedent's  representative  is  liquidating 
the  busmess  over  a  relatively  short  period  and 
is  not  continuing  the  business 
1-b.     Death   of  an  Individual   Proprietor   and 

Operation  of  His  Business  Continued  by 
His  Representative : 

A  final  return  is  not  required  within  fifteen 
davs  of  the   death  of  the  proprietor   in   such 
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cases.  Form  406  and  new  j)ermit,  however,  are 
required  so  that  the  old  permit  in  the  name  of 
the  decedent  will  be  closed  out  and  a  new  per- 
mit will  be  issued  in  the  name  of  the  represen- 
tative for  the  estate  of  the  decedent. 

The  principal  test  by  which  to  distinguish  situa- 
tion 1-a  from  1-b  is  whether,  (1-a)  the  representa- 
tive is  merely  selling  out  the  equipment  and  stock 
of  goods  of  the  decedent  during  a  short  period  in  the 
process  of  liquidation,  or  (1-b)  he  is  continuing  to 
operate  the  business,  making  additional  purchases  of 
merchandise,  holding  out  that  the  business  is  a  going 
concern,  etc. 

In  both  1-a  and  1-b,  if  a  claim  in  probate  is  to  be 
filed,  it  is  necessary  to  show  in  an  audit  report  the 
liability  accrued  prior  to  the  death  of  the  proprietor 
separately  from  the  liability  accrued  thereafter. 

2.  Changes  of  Ownership  Without  Quitting  of 
Business : 

In  situations  number  2,  3  and  4  in  ruling  79 
where  there  is  a  change  in  the  personnel  of  the 
partnership  but  not  a  quitting  [33]  of  business, 
there  is  no  requirement  that  a  return  be  made 
within  fifteen  days  from  date  of  the  change  in 
the  partnership.  A  form  406  to  close  out  the 
old  partnership  and  a  new  permit  for  the  new 
partnership  are  required  as  of  the  date  of  the 
change  in  the  partnership. 

3.  Returns  Without  Penalty-Accounts: 

In  each  of  the  four  situations  mentioned  in 
ruling  79,  a  return  filed  within  the  required  time 
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for  the  month  or  quarter,  as  the  case  may  be, 
during  which  the  death  or  change  in  the  per- 
sonnel of  the  partnership  occurred  will  be  ac- 
cepted without  penalty.  Such  returns  if  they 
are  full-paid  will  not  be  "split"  between  the 
periods  before  and  after  the  change  until  or 
unless  a  claim,  assessment  or  refund  involving 
both  periods  is  to  be  made. 

4.     Assessments  and  Refunds: 

If  in  any  of  these  four  situations  mentioned, 
an  assessment  or  a  refund  is  to  be  made  for 
periods  both  prior  and  subsequent  to  the  death 
or  change  in  partnership,  audit  reports,  assess- 
ment notices  and  refund  claims  must  segregate 
the  liability  or  over-paj^ment  between  the  two 
periods. 

/s/  J.H.M. 

THM:TW  [34] 

BOARD'S  EXHIBIT  No.  2 

August  11,  1943 
Leib  &  Leib 

First  National  Bank  Building 
San  Jose  15,  California 

Gentlemen: 

We  acknowledge  your  letter  of  August  7,  with 
further  reference  to  a  proposed  sale  by  the  Execu- 
trix of  the  Estate  of  a  deceased  person  of  two  cases 
and  two  bottles  of  whiskey  which  are  a  part  of  the 
Estate. 
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In  so  far  as  the  provisions  of  the  California  Re- 
tail Sales  and  Use  Tax  Law  are  concerned,  no  tax 
would  be  due  nor  would  any  return  be  required  if  a 
single  sale  were  made  of  all  of  the  tangible  personal 
property  of  the  Estate.  However,  if  the  property 
were  to  be  sold  piecemeal,  a  number  of  separate 
sales  being  made,  a  seller's  permit  and  return  and 
payment  of  sales  tax  would  be  required. 

We  are  referring  your  letter  of  August  7th  to  the 
Alcoholic  Beverage  Control  Division  should  any 
question  arise,  in  view  of  that  division 's  letter  to  you 
of  July  27th,  concerning  a  possible  violation  of  the 
provisions  of  the  Alcoholic  Beverage  Control  Act. 

Very  truly  yours, 

ASSOCIATE  TAX  COUNSEL. 
EHS:BW[35] 

BOARD'S  EXHIBIT  No.  3 

Sales  by  Administrator  or  Executor 

Sacramento,   California 
December  6,  1934 

Hahn  &  Hahn, 

Suite  808  Pacific  Southwest  Bldg. 

Pasadena,  California 

Gentlemen : 

We  have  your  inquiry  of  December  3rd  as  to  the 
applicability  of  sales  tax  to  receipts  from  oriental 
rugs  exchanged  with  creditors  for  cancellation  of 
indebtedness  to  them. 
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Section  2b  of  the  California  Retail  Sales  Tax  Act 
defines  "sale"  as  "any  transfer,  exchange  or  barter, 
conditional  or  othei'wise,  in  any  manner  or  by  any 
means  whatsoever,  of  tangible  personal  property  for 
a  consideration." 

Accordingly,  where  your  client,  the  administrator 
of  the  estate  of  H.  D.  Philibosian,  exchanged  ori- 
ental rugs  with  the  creditors  of  the  estate,  the  trans- 
action was  a  sale,  within  the  meaning  of  the  Act. 

The  administrator  succeeding  to  the  business  of 
the  decedent  is  engaged  in  business  within  the  mean- 
ing of  the  Act,  and  accordingly  the  transactions  in 
question  cannot  be  held  to  be  isolated  or  occasional 
sales  not  subject  to  tax. 

The  sales  tax  should  be  paid  on  the  amount  of  in- 
debtedness cancelled  as  a  consideration  for  the  ex- 
change of  the  rugs,  as  such  is  the  true  consideration 
for  the  sale. 

We  enclose  a  copy  of  the  Sales  Tax  Act  and  call 
your  attention  to  Section  14  thereof,  to  the  effect 
that  a  permit  is  not  assignable  and  shall  be  valid 
only  for  the  person  in  whose  name  it  is  issued. 

If  it  is  the  intention  of  your  client  to  promptly 
liquidate  the  business,  we  will  permit  liquidation 
and  reporting  of  the  tax  under  the  old  permit  num- 
ber, but  if  the  business  is  to  be  operated  for  any 
considerable  length  of  time  a  new  permit  must  be 
obtained. 

We  have  issued  sales  tax  rulmgs  in  loose  leaf 
form,  but  we  believe  that  reference  to  the  provisions 
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of  the  Sales  Tax  Act  above  noted  will  suffice  for 
your  purpose. 

Very  trul}^  yours, 
R.W.B., 

A'sst.  Sales  Tax  Counsel. 
RWB/L 

[Endorsed] :     Filed  Feb.  14,  1949.  [36] 


OPINION 

[The  Opinion  of  Judge  Weinberger,  filed  August 
7, 1950,  is  reported  in  92  Fed.  Supp.  636.] 


[Title  of  District  Court  and  Cause.] 

OBJECTIONS  TO  PROPOSED  FINDINGS 

Comes  Now  the  California  State  Board  of  Equal- 
ization, by  and  through  its  counsel,  Fred  N.  Howser, 
Attorney  General  of  the  State  of  California,  and 
James  E.  Sabine  and  Edward  Sumner,  Deputy  At- 
torneys General,  and  makes  formal  objection  to  the 
proposed  findings  prepared  by  counsel  for  the 
Trustee  in  Bankruptcy  herein  on  the  ground  that 
the  findings  are  incomplete  in  the  following  respects : 

1.  The  findings  do  not  disclose  that  the  instant 
bankruptcy  proceeding  was  initiated  by  the  filing 
of  the  petition  under  Chapter  XI  on  February  5, 
1946,  nor  that  adjudication  thereafter  occurred  on 
March  12,  1946. 


36  Calif.  State  Bd.  of  Equalization 

2.  The  findings  are  incomplete  in  that  they  fail 
to  disclose  that  George  T.  Goggin  acted  as  Receiver 
during  the  pendency  of  Chai3ter  XI  proceedings 
from  February  5,  1946,  to  March  11,  1946,  and  that 
ujjon  adjudication  on  March  12,  1946,  Mr.  Goggin 
continued  as  the  duly  authorized  Trustee  in  Bank- 
ruptcy of  the  within  estate. 

3.  The  findings  fail  to  disclose  that  George  [127] 
T.  Goggin,  as  Receiver  during  Chapter  XI  proceed- 
ings applied  for  and  obtained  a  Sales  Tax  permit 
under  the  California  Sales  and  Use  Tax  Law  and 
that  he  filed  returns  and  paid  the  tax  due  under  said 
Law  for  said  period. 

4.  The  findings  fail  to  disclose  that  upon  adjudi- 
cation Mr.  Goggin,  as  Trustee,  applied  for  and  ob- 
tained a  permit  under  the  California  Sales  and  Use 
Tax  Law  and  thereafter  filed  returns  for  the  period 
March  12,  1946,  to  May  14,  1946. 

5.  The  findings  are  incomplete  in  that  they  fail  to 
disclose  that  Mr.  Goggin 's  activities  as  Trustee  in 
Bankruptcy  during  the  period  March  12,  1946,  to 
May  14,  1946  and  his  activities  prior  thereto  during 
the  i3endency  of  proceedings  under  Chapter  XI, 
February  5,  1946,  to  March  11,  1946,  inclusive,  were 
identical. 

6.  The  findings  fail  to  disclose  that  the  returns 
filed  by  Mr.  Goggin  for  the  period  March  12,  1946, 
to  May  14,  1946,  disclosed  all  the  sales  set  forth  in 
Exhibit  "A"  (Rep.  Tr.  pp.  17-18-a,  inclusive)  with 
the  exception  of  the  five  sales  involved  in  this  re- 
view. 
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7.  The  findings  are  incomplete  in  that  they  fail 
to  disclose  that  the  Board  of  Equalization  duly  de- 
termined, in  the  manner  required  by  the  California 
Sales  and  Use  Tax  Law,  that  additional  taxes  were 
due  from  the  Trustee  with  respect  to  the  five  afore- 
said sales;  that  the  Trustee  failed  to  petition  for 
redetermination  of  that  liability  in  the  manner 
required  by  the  California  Sales  and  Use  Tax  Law 
and  that  said  determination,  accordingly,  became 
final  under  the  California  Sales  and  Use  Tax  Law. 

8.  The  findings  are  incomplete  in  that  they  do 
not  disclose  the  interpretation  of  the  California 
Sales  and  Use  Tax  Law  by  the  State  Board  of 
Equalization,  the  body  charged  with  administering 
said  Law,  as  established  by  the  testimony  of  John  J. 
Campbell  and  Board's  Exhibits  1,  2  and  3  (see  Order 
re  amendment  of  Referee's  Certificate). 

9.  The  findings  are  incomplete  in  that  they  fail 
to  disclose  that  the  five  vehicles  involved  in  this 
review  had  been  used  by  the  bankrupt  in  the  course 
of  a  business  for  which  he  was  required  to  hold  a 
Sales  Tax  permit  up  to  the  date  proceedings  were 
commenced  in  the  Bankruptcy  Court. 

Objection  to  the  proposed  findings  is  further  made 
on  the  following  grounds: 

1.  That  there  is  nothing  in  the  record  to  support 
the  portion  of  proposed  Finding  V  to  the  effect  that 
the  Board  of  Equalization  was  "attempting  to  en- 
force the  payment  of  said  Sales  Tax  as  against  the 
Trustee  herein." 
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2.  That  proposed  Finding  VI  is  inconsistent 
with  proposed  Finding  III  in  that  Finding  III  dis- 
closes that  the  Trustee  sold  the  vehicles  in  question, 
whereas  proposed  Finding  VI  discloses  that  the 
sales  were  made  by  the  Court.  The  record  discloses 
that  the  sales  were  made  by  the  Trustee. 

3.  Proposed  Finding  VII  is  entirely  unsup- 
ported by  the  record  and  is  contrary  to  law. 

Wherefore,  it  is  respectfully  requested  that  the 
Trustee's  proposed  findings  be  amended  to  satisfy 
the  [129]  foregoing  objections. 

Respectfully  submitted, 

FRED  N.  HOWSER, 
Attorney  General. 

JAMES  E.  SABINE, 

Deputy  Attorney  General. 

/s/  EDWARD  SUMNER, 
Deputy  Attorney  General,  Attorneys  for  Calfornia 
State  Board  of  Equalization. 

Affidavits  of  Service  by  Mail  attached. 
[Endorsed]  :     Filed  Aug.  24,  1950.  [130] 


[Title  of  District  Court  and  Cause.] 

PROPOSED    FINDINGS    PURSUANT    TO 
OBJECTIONS  HERETOFORE  FILED 

Pursuant    to    the    Minute    Order,    Judge    Wein- 
berger's calendar,  August  29,  1950,  and  the  Objec- 
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tions  to  Proposed  Findings  heretofore  tiled  in  the 
within  matter, 

Comes  Now  the  California  State  Board  of  Equal- 
ization by  and  through  its  counsel  Fred  N.  Howser, 
Attorney  General  of  the  State  of  California,  and 
James  E.  Sabine  and  Edward  Sumner,  Deputies 
Attorney  General,  and  makes  formal  request  for 
Findings  as  follows: 

I. 

That  the  within  proceedings  were  initiated  by  the 
filing  of  a  petition  imder  Chapter  XI  on  February 
5,  1946. 

II. 

That  the  aforesaid  proceedings  under  Chapter  XI 
were  terminated  by  adjudication  on  March  12,  1946. 

III. 

That  George  T.  Goggin  was  duly  appointed  Re- 
ceiver of  the  debtor's  estate  upon  the  commencement 
of  proceedings  under  Chapter  XI  on  February  5, 
1946,  and  that  he  acted  in  that  [133]  capacity  from 
February  5,  1946,  to  March  11,  1946. 

IV. 

That  upon  adjudication,  as  aforesaid,  on  March 
12,  1946,  George  T.  Goggin  was  duly  appointed 
Trustee  in  Bankruptcy  of  the  within  estate  and 
acted  as  such  from  that  date  to  and  including  May 
14,  1946. 

V. 

That  during  the  pendency  of  proceedings  under 
Chapter  XI,  George  T.  Goggin,  as  duly  appointed 
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and  acting  Receiver  for  the  estate  of  the  debtor 
(presently  the  bankrupt),  continued  to  conduct  the 
business  of  the  debtor. 

VI. 

That  as  Receiver  for  the  debtor's  estate  under 
Chapter  XI,  George  T.  Goggin  applied  for  and  ob- 
tained a  sales  tax  permit  under  the  California  Sales 
and  Use  Tax  Law  and  filed  returns  under  that  Law 
on  sales  of  tangible  personal  property  at  retail,  and 
paid  the  tax  under  said  Law  for  that  period. 

VII. 

That  upon  adjudication,  on  March  12,  1946, 
George  T.  Goggin,  as  duly  appointed  Trustee  in 
Bankruptcy  of  the  within  bankrupt  estate  applied 
for  and  obtained  a  permit  under  the  California  Sales 
and  Use  Tax  Law,  and  thereafter  tiled  returns  un- 
der that  Law  for  the  period  March  12,  1946,  to  May 
14,  1946. 

VIII. 

That  George  T.  Goggin 's  activities  while  acting  as 
Trustee  in  Bankruptcy  during  the  period  March  12, 
1946,  to  May  14,  1946,  and  his  activities  prior  thereto 
while  he  was  acting  as  Receiver  under  Chapter  XI 
from  February  5,  1946,  to  March  11,  1946,  inclusive, 
were  identical. 

IX. 

That  during  the  period  March  12,  1946,  to  May 
14,  1946,  [134]  George  T.  Goggin,  as  Trustee  in 
Bankruptcy  of  the  Avithin  bankrupt  estate,  made 
forty-four  (44)  sales  of  tangible  personal  property, 
six  (6)  of  Avhich  were  sales  for  resale. 
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X. 

That  on  the  returns  filed  by  George  T.  Goggin,  as 
Trustee  in  Bankruptcy  of  the  within  bankrupt 
estate,  for  the  period  March  12,  1946,  to  May  14, 
1948,  he  disclosed  only  thirty-nine  (39)  of  the  afore- 
said sales,  including  the  six  (6)  sales  for  resale,  the 
last  report  sale  having  occurred  on  May  14,  1946. 

XI. 

That  the  returns  filed  by  George  T.  Goggin,  as 
Trustee  in  Bankruptcy  of  the  within  bankrupt 
estate,  for  the  period  March  12,  1946,  to  May  14, 
1946,  failed  to  disclose  five  (5)  sales  which  took 
place  in  open  court  on  March  29,  1946,  for  a  total 
consideration  of  $10,875.00,  said  sales  having  been 
duly  confirmed  by  an  Order  of  this  Court. 

XII. 

That  upon  audit  of  the  returns  filed  by  George  T. 
Goggin,  as  Trustee  in  Bankruptcy  of  the  within 
bankrupt  estate,  by  the  California  State  Board  of 
Equalization,  said  Board  duly  determined  in  the 
manner  required  by  the  California  Sales  and  Use 
Tax  Law  that  additional  taxes  were  due  from  said 
Trustee  with  respect  to  the  aforesaid  five  (5)  sales 
occurring  on  March  29,  1946,  measured  by  the  gross 
amounts  received  by  said  Trustee  from  said  sales. 

XIII. 

That  George  T.  Goggin,  as  Trustee  in  Bankruptcy 
of  the  within  bankrupt  estate,  did  not  file  a  petition 
for  redetermination  of  the  tax  liability  deteimined 
to  be  due  by  the  California  State  Board  of  Equaliza- 
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tion  ill  connection  with  the  five  (5)  sales,  as  afore- 
said, and  that  said  determination,  accordingly,  be- 
came [135]  final  under  that  Law. 

XIV. 

That  the  five  (5)  items  sold  by  the  Trustee  in 
open  court  on  March  29,  1946,  consisted  of  five  (5) 
vehicles  which  had  been  employed  by  the  bankrupt 
immediately  prior  to  the  commencement  of  proceed- 
ings under  the  Bankruptcy  Act  in  the  course  of  a 
business  for  which  it  was  required  to  hold  a  sales 
tax  permit. 

XV. 

That  it  has  been  the  long-continued  administrative 
interpretation  of  the  California  Sales  and  Use  Tax 
Law  by  the  State  Board  of  Equalization,  the  body 
charged  with  administering  said  Law,  that  said  Law 
is  applicable  to  trustees  in  bankruptcy  who  make 
sales  of  tangible  personal  property  at  retail. 

XVI. 

That  subsequent  to  the  Board's  determination,  as 
aforesaid,  that  George  T.  Goggin,  as  Trustee  in 
Bankruptcy  of  the  within  bankrupt  estate,  was  in- 
debted to  it  under  the  California  Sales  and  Use  Tax 
Law  for  taxes  attributable  to  the  sales  on  March  29, 
1946,  neither  the  California  State  Board  of  Equal- 
ization, nor  anyone  in  its  behalf,  made  any  effort 
whatsoever  to  enforce  payment  of  the  amount  deter- 
mined to  be  due,  as  aforesaid. 

XVII. 

That  the  California  Sales  and  Use  Tax  Law  pro- 
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vides  a  speedy  and  adequate  remedy  at  law  to  con- 
test the  imposition  of  an  invalid  or  erroneous  lia- 
bility under  that  Law. 

Respectfully  submitted, 

FRED  N.  HOWSER, 
Attorney  General. 

JAMES  E.  SABINE, 

/s/  EDWARD  SUMNER, 
Deputies  Attorney  General,  Attorneys  for  Califor- 
nia State  Board  of  Equalization. 

Affidavits  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  Sept.  1,  1950.  [136] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

This  matter  having  come  on  regularly  to  be  heard 
upon  the  petition  for  the  review  of  the  Referee's 
Order,  and  the  Trustee  in  Bankruptcy  being  repre- 
sented by  his  counsel,  Leslie  S.  Bowden,  Esq.,  and 
the  State  Board  of  Equalization  being  represented 
by  Fred  N.  Howser,  Attorney  General  of  the  State 
of  California  and  James  E.  Sabine  and  Daniel  N. 
Stevens,  Deputy  Attorneys  General,  and  Craig, 
Weller  and  Laugharn,  Esqs.  by  Hubert  F.  Laugh- 
arn,  Esq.  and  Thomas  Tobin,  Esq.  having  appeared 
as  amicus  curiae,  and  final  arguments  of  counsel 
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having  been  made  on  the  6th  day  of  December, 
1949,  and  the  matter  having  been  submitted,  the 
Court  finds: 

I. 
The  bankrupt  herein.  West  Coast  Cabinet  Works, 
Inc.,  a  corporation,  was  engaged  in  the  business  of 
manufacturing  and  selHng  cabinets  and  filed  sales 
tax  returns  and  paid  [139]  sales  tax  on  sales  at 
retail  under  the  California  Sales  and  Use  Tax  Law. 

n. 

On  February  5,  1946,  said  corporation  filed  a  peti- 
tion under  Chapter  XI  of  the  Bankruptcy  Act,  and 
George  T.  Goggin  as  receiver  of  the  debtor  was 
authorized  to  conduct  the  business  of  said  debtor 
and  sell  the  same  as  a  going  concern;  as  such  re- 
ceiver, he  applied  for  and  obtained  from  the  Board 
of  Equalization  of  the  State  of  California  a  seller's 
permit  to  engage  in  the  business  of  selling  tangible 
personal  property  at  retail  and  to  and  including 
March  12,  1946,  and  conducted  the  business  of  the 
bankrupt  and  engaged  in  the  business  of  selling 
tangible  personal  property  at  retail,  and  paid  sales 
tax  on  sales  at  retail  under  the  California  Sales  and 
Use  Tax  Law. 

III. 

On  March  12,  1946,  said  corporation  was  adjudi- 
cated a  bankrupt,  and  George  T.  Goggin  as  the  ap- 
pointed trustee  was  authorized  by  order  of  Court 
to  conduct  the  business  of  the  bankrupt  for  a  limited 
period.  As  such  trustee,  he  applied  for,  and  ob- 
tained from  the  Board  of  Equalization  of  the  State 
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of  California  a  seller's  permit  to  engage  in  the  busi- 
ness of  selling  tangible  personal  property  at  retail, 
and  to  and  including  March  22,  1946,  he  conducted 
the  business  of  the  bankrupt  and  engaged  in  the 
business  of  selling  tangible  j^ersonal  property  at 
retail,  and  paid  sales  tax  on  sales  at  retail  under  the 
California  Sales  and  Use  Tax  Law. 

IV. 

On  March  22,  1946,  said  trustee  was  directed  by 
order  of  court  to  sell  the  assets  of  the  estate  either 
at  public  auction  or  private  sale.  Thereafter,  and 
to  and  [140]  including  May  14,  1946,  he  made 
various  sales  of  the  assets  of  the  bankrupt  estate, 
and  filed  sales  tax  returns  prepared  by  a  representa- 
tive of  the  Board  of  Equalization  in  conjunction 
with  an  employee  of  the  trustee ;  during  such  period 
the  trustee  made  approximately  twenty  sales  at  re- 
tail, and  all  of  such  sales  were  included  on  sales  tax 
returns  under  which  sales  tax  was  paid  excepting 
the  sales  of  five  trucks  hereinafter  mentioned. 

V. 

On  March  29,  1946,  pursuant  to  said  order  of 
March  22,  1946,  the  trustee  sold  at  retail  at  public 
auction  in  open  court,  subject  to  the  confirmation 
of  court,  five  trucks  which  had  been  used  by  the 
bankrupt  in  the  conduct  of  his  business ;  each  of  said 
five  trucks  was  sold  to  a  different  person;  the 
amount  of  the  sales  tax  was  not  included  in  the  pur- 
chase price  thereof.  Said  sales  were  confirmed  by 
order  of  court.  Said  sales  were  not  reported  on  any 
sales  tax  return. 
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VI. 

That  the  Board  of  Equalization  instructed  its 
local  officers  prior  to  the  issuance  of  the  injunction 
herein  that  the  trustee  in  making  the  sales  of  said 
five  trucks  as  aforesaid  was  subject  to  the  provi- 
sions of  the  Sales  and  Use  Tax  Law  of  the  State  of 
California  and  instructed  said  officers  to  apply  the 
provisions  of  said  Law  to  the  trustee  herein  with 
reference  to  said  sales. 

VII. 

The  Board  of  Equalization  made  an  additional 
determination  of  taxes  due  and  owing  from  the 
trustee,  basing  said  assessment  upon  the  gross  re- 
ceipts from  the  sales  of  the  five  trucks;  notice  of 
such  assessment  was  mailed  to  the  trustee,  no  peti- 
tion for  redetermination  was  filed  within  [141] 
thirty  days  thereafter,  and  a  penalty  of  10%  was 
added  by  the  Board  to  the  amomit  claimed  to  be  due 
from  the  trustee,  and  the  trustee  has  refused  to  pay 
said  tax  or  penalty. 

VIII. 

That  said  Board  of  Equalization,  prior  to  the 
issuance  by  the  Referee  of  the  injunction  herein, 
and  at  the  time  of  the  issuance  of  said  injunction 
was  attempting  to,  and  unless  restrained  will,  en- 
force the  provisions  of  said  Law  against  the  trustee 
and  the  bankrupt  estate  herein. 

IX. 
That  during  the  period  subsequent  to  the  order 
of  court  directing  the  trustee  to  sell  the  assets  of 
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the  estate,  said  trustee  was  not  authorized  to  conduct 
any  business,  and  did  not  conduct  any  business,  and 
did  not  engage  in  the  business  of  selling  tangible 
personal  property,  and  was  not  a  "person,"  or  a 
"retailer,"  or  a  "seller"  as  defined  in  said  Califor- 
nia Sales  and  Use  Tax  Law. 

X. 

The  trustee  has  no  plain,  speedy  or  efficient 
remedy  in  the  courts  of  the  State  of  California  with 
reference  to  the  matters  involved  herein. 

From  the  foregoing  findings  of  fact,  the  Court 
makes  it  Conclusions  of  Law: 

I. 
This  Court  has  jurisdiction  in  the  premises. 

11. 

The  Referee  had  jurisdiction  to  hear  and  deter- 
mine the  matters  which  are  the  subject  of  this 
review. 

III. 

The  trustee  herein,  in  making  the  sales  of  the  five 
trucks  mentioned  in  Finding  V  was  not  subject  to 
the  provisions  of  the  California  Sales  and  Use  Tax 
Law.  [142] 

IV. 

The  application  of  any  of  the  provisions  of  the 
California  Sales  and  Use  Tax  Law  by  the  Board  of 
Equalization  of  said  State  as  against  the  trustee 
herein  with  reference  to  the  sales  of  the  five  trucks 
mentioned  in  Finding  V  is  contrary  to  said  Law. 
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V. 

The  trustee  has  no  plain,  speedy  or  efficient 
remedy  in  the  courts  of  the  State  of  California  with 
reference  to  the  matters  involved  herein. 

VI. 

The  order  of  the  Referee  in  issuing  the  injunction 
herein  should  be  approved,  and  the  petition  to  re- 
view filed  by  the  Board  of  Equalization  of  the  State 
of  California  should  be  denied. 

Dated:     September  29,  1950. 

/s/  JACOB  WEINBERGER, 

United  States  District  Judge. 


*^&'' 


[Endorsed] :     Filed  Oct.  2,  1950. 


In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

No.  44,249- W,  Bkcy. 
In  the  Matter  of 
WEST  COAST  CABINET  WORKS,  INC., 

Debtor. 

ORDER  DENYING  PETITION  TO  REVIEW 

The  petition  of  the  State  Board  of  Equalization 
of  California  for  review  of  the  Referee's  order  of 
December  9,  1946,  is  denied. 

The  order  of  the  Referee  permanently  enjoining 
the  said  Board  from  enforcing  as  against  the  trustee 


vs.  George  T.  Goggin  49 

in  bankruptcy  or  the  bankrupt  estate  herein  any  of 
the  provisions  of  the  California  Sales  and  Use  Tax 
Act  with  reference  to  the  sales  by  the  trustee,  on 
March  29,  1946,  of  five  trucks,  is  approved. 

Dated :     September  29,  1950. 

/s/  JACOB  WEINBERGER, 

United  States  District  Judge. 

Judgment  entered  Oct.  5,  1950. 
[Endorsed]  :     Filed  Oct.  2,  1950.  [144] 


In  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division 
No.  44,249-W 

In  the  Matter  of 

WEST  COAST  CABINET  WORKS,  INC., 

Bankrupt, 

HEARING  ON  ORDER  TO  SHOW  CAUSE  ON 
PETITION  OF  TRUSTEE  ON  MEMBERS 
OF  THE  STATE  BOARD  OF  EQUALIZA- 
TION 

The  following  is  a  stenographic  transcript  of  the 
proceedings  had  in  the  above-entitled  cause,  which 
came  on  for  hearing  before  the  Honorable  Hugh  L. 
Dickson,  Referee  in  Bankruptcy,  at  his  courtroom, 
343  Federal  Building,  Los  Angeles,  California,  at 
ten  o'clock  a.m.,  Thursday,  October  31,  1946. 
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Appearances : 

LESLIE  S.  BOWDEN,  ESQ., 

Appearing     on    behalf     of     the     Trustee, 
George  T.  Goggin,  Esq. 

EGBERT  W.  KENNY, 

Attorney  General  of  California,  and 

DANIEL  N.  STEVENS, 

Deputy   Attorney   General,    appearing    on 
behalf  of  the  Board  of  Equalization. 

The  Referee :  In  the  Matter  of  West  Coast  Cabi- 
net Works,  Inc.,  hearing  on  Grder  to  Show  Cause 
on  Petition  of  Trustee  on  members  of  the  State 
Board  of  Equalization,  I  understand  Mr.  Stevens, 
representing  the  State  Board  of  Equalization,  wants 
to  make  what  he  calls  a  model  case  for  the  purpose 
of  going  to  the  United  States  Supreme  Court  and 
relieve  us  once  and  for  all  of  the  question  of  whether 
or  not  we  should  pay  a  sales  tax  on  a  Trustee's 
liquidation  sale.  With  that  in  mind,  I  am  going  to 
adopt  a  broad  liberal  attitude  and  let  him  prove 
everything  he  can. 

Mr.  Stevens :  If  the  Court  please,  in  talking  with 
Mr.  Bowden  last  night,  Mr.  Bowden  learned  of  some 
facts  which  our  records  disclosed  and  have  caused 
him  to  want  a  little  additional  time  in  order  to  pre- 
sent their  portion  of  the  case.  I  have  Mr.  J.  J. 
Campbell  here  from  Sacramento  this  morning.  He 
is  the  Sales  Tax  Administrator.    Mr.  Bowden  has 
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agreed  that  his  testimony  may  be  put  on  at  this  time. 

The  Referee:     All  right,  sir,  we  will  hear  him. 

Mr.  Bowden:  Before  we  start,  if  the  Court 
please,  at  the  last  hearing  it  was  stipulated  that  the 
Trustee's  petition  might  be  amended.  I  have  here 
a  written  stipulation  on  the  matter  and  if  the  At- 
torney General  will  sign  it  I  will  present  the 
amended  petition  at  this  time. 

Mr.  Stevens:     May  I  see  the  amended  petition? 

Mr.  Bowden :  It  does  not  change  the  fundamental 
facts.  [2*]  I  have  appended  a  short  order  to  the 
stipulation,  if  the  Court  please. 

The  Referee:     All  right,  sir. 

Mr.  Stevens :  I  assume  the  Order  to  Show  Cause 
would  have  been  issued  on  the  amended  petition,  so 
I  am  glad  to  stipulate  with  Mr.  Bowden  that  it  may 
be  amended  in  that  fashion. 

At  this  time,  for  the  purposes  of  this  record,  for 
review,  I  would  like  to  have  made  a  part  of  this 
record  the  First  Report  and  Account  of  Trustee, 
Petition  to  pay  expenses  of  administration,  and 
Petition  for  dividend,  filed  July  17,  1946. 

The  Referee:  All  right,  sir.  That  is  a  part  of 
our  official  record. 

Mr.  Stevens:  Yes,  your  Honor.  I  would  like 
particularly  to  refer  to  that  portion  of  paragraph  3 
from  which  I  now  quote: 

''That  your  Trustee  attended  various  meetings  in 
court  and  conferred  with  various  and  numerous 
persons  with  respect  to  the  purchase  and  sale  of 
cabinets  and  scrap  lumber,  etc.,  and  was  authorized 


*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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by  the  court  to  continue  the  operations  and  to  sell 
the  incidental  merchandise." 

Also  the  portion  in  paragraph  6,  "That  your 
Trustee  also  believes  that  he  is  entitled  to  additional 
compensation  for  maintaining  and  operating  the 
business  of  the  Bankrupt  from  March  12,  1946,  to 
on  or  about  May  10,  [3]  1946,  in  the  amount  of 
$604.89." 

I  would  also  like  to  have  made  a  part  of  this  rec- 
ord the  First  and  Final  Report  and  Account  of  Re- 
ceiver, Petition  to  pay  expenses  of  administration 
and  Petition  for  discharge,  filed  also  on  July  17, 
1946,  with  particular  reference  to  that  portion  of 
paragraph  2  which  reads: 

"That  your  Receiver  also  went  to  the  former 
plant  of  the  debtor  located  at  2721  Artesia  Street, 
North  Long  Beach,  California  and  thereafter  con- 
tacted various  contractors  who  had  previously  given 
orders  to  the  Bankrupt  for  the  purchase  of  said 
pine  kitchen  cabinets;  that  your  Receiver  decided 
that  a  greater  realization  would  be  made  from  the 
assets  by  continuing  the  operations  to  complete  the 
orders  on  hand  as  far  as  the  materials  were  avail- 
able ;  that  your  Receiver  also  contacted  various  sell- 
ers of  pine  lumber  and  was  successful  in  arranging 
for  a  delivery  of  a  small  portion  thereof  which  was 
necessary  for  completion  of  the  cabinets;  that  your 
Receiver  thereupon  caused  a  skeleton  force  to  com- 
plete the  cabinets  and  arranged  to  sell  the  same  to 
various  purchasers;  that  during  the  operation  as 
Receiver,  and  subsequently  as  Trustee,  your  peti- 
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tioner  received  from  the  sale  of  assets  pursuant  to 
his  operation  a  sum  in  excess  of  $7000." 

Also,  with  reference  to  paragraph  5  of  that  peti- 
tion I  quote: 

' '  That  your  Receiver  as  Trustee  sold  merchandise, 
materials  and  other  assets  of  the  Bankrupt  and  is 
accounting  in  the  proceedings  herein  as  Receiver 
or  Trustee  for  the  total  sum  of  $47,078.38 ;  that  your 
Receiver's  statutory  compensation  on  said  sum  is 
$610.78;  that  your  Receiver  also  believes  that  he  is 
entitled  to  additional  compensation  for  maintaining 
and  operating  the  business  of  the  Bankrupt  from 
February  5,  1946  to  March  12,  1946,  in  the  amount 
of  $450." 

I  would  also  like  to  make  part  of  this  record  the 
order  of  August  20,  1946,  signed  by  Hubert  F. 
Laugharn,  Referee  in  Bankruptcy,  approving  the 
First  Report  and  Account  of  Trustee  and  authoriz- 
ing payment  of  expenses  of  administration.  This 
order  was  the  culmination  of  the  hearing  had  on 
August  8,  1936,  at  ten  a.m.,  before  said  Referee.  In 
that  order  I  would  specifically  like  to  direct  the 
Court's  attention  to  the  fact  that  in  addition  to  the 
Receiver's  fee  of  $610.78  there  was  allowed  the 
amount  of  $450  additional  for  operating  the  busi- 
ness and  that  in  addition  to  the  Trustee's  fee  one- 
half  of  which  amounted  to  $302.44  and  which  was 
authorized  to  be  paid  by  that  order  there  was  also 
a  fee  of  $500  paid  to  the  Trustee  for  operating  the 
business. 

I  would  also  like  to  make  part  of  this  record  the 
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order  of  sale  signed  by  Hugh  L.  Dickson,  Referee 
in  Bankruptcy,  dated  and  filed  March  22,  1946. 

Mr.  Bowden:  What  does  that  refer  to,  the 
trucks  in  question?  [5] 

Mr.  Stevens:  No.  This  is  a  general  order  which 
reads:  "It  is  hereby  ordered  that  said  Trustee  be 
and  he  is  hereby  authorized  and  directed  to  sell  all 
of  the  property  of  the  estate  of  said  Bankrupt  of 
whatsoever  nature  and  description  that  is  or  may 
hereafter  come  into  his  possession  or  control  either 
at  private  sale  or  public  auction  as  in  the  discretion 
of  the  Trustee  shall  be  to  the  best  interests  of  the 
estate  of  said  Bankrupt;  any  sale  or  sales  of  the 
whole  or  any  part  thereof,  at  private  sale,  to  be 
subject  to  the  approval  and  confirmation  of  this 
Court;  any  sale  or  sales  of  the  whole  or  any  part 
thereof,  at  public  auction,  to  be  the  sum  not  less 
than  seventy-five  per  cent  of  the  appraised  value  of 
such  property  so  sold." 

Mr.  Bowden  and  I  have  been  attempting  to  arrive 
at  a  stipulation  of  facts  of  which  I  advised  Mr. 
Bowden  last  night  and  I  think  that  a  little  addi- 
tional time  is  going  to  be  necessary  before  we  can 
get  together  on  that".  Therefore,  with  the  Court's 
permission,  we  would  like  to  continue  the  matter  for 
that  purpose.  I  do  have  a  witness  here  and  I  can  go 
ahead  with  him. 

The  Referee:  All  right,  let's  have  him.  Bring 
him  up.  [6] 
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IVAN  F.  KINGMAN 

called  as  a  witness  on  behalf  of  the  Board,  having 
been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Stevens : 

Q.     Will  you  state  your  full  name  % 

A.     Ivan  F.  Kingman. 

Q.     By  whom  are  you  employed? 

A.     The  State  Board  of  Equalization. 

Q.    What  is  your  position  with  the  Board? 

A.     I  am  field  auditor. 

Q.     For  the  Sales  Tax  Division? 

A.     For  the  Sales  Tax  Division,  yes,  sir. 

Q.     How  long  have  you  been  so  employed? 

A.     Since  1935. 

Mr.  Bowden :  If  the  Court  please,  technically  I 
think  the  burden  is  on  the  Trustee  to  proceed  under 
his  Order  to  Show  Cause,  but  I  have  no  objection 
to  counsel  for  the  Attorney  General's  Office  taking 
the  burden  for  the  purpose  of  shortening  the  mat- 
ter. 

Mr.  Stevens :  If  you  were  prepared  to  go  ahead. 
I  understood  you  were  not. 

Mr.  Bowden :  Yes,  but  I  wanted  to  keep  the  rec- 
ord straight  as  to  what  order  we  are  proceeding 
under.  Here  you  are  proving  the  tax  due  or  taking 
the  testimony  for  the  purpose  of  introducing  it 
later  on  when  we  get  into  the  [7]  main  proceeding. 

Mr.  Stevens:     If  you  would  be  willing  to  stipu- 
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late  that  this  testimony  may  come  in  out  of  order. 

Mr.  Bowden:  Let's  stipulate  his  testimony  may 
come  in  out  of  order  subject  to  all  objections. 

Mr.  Stevens:  At  this  time?  Will  you  make  ob- 
jections now? 

Mr.  Bowden:     I  will  make  objections  now,  yes. 

Mr.  Stevens:     Fine. 

Mr.  Bowden:  I  also  would  like  to  reserve  ob- 
jection to  the  testimony  in  its  entirety  before  we  put 
in  the  main  case. 

The  Referee:     Let's  find  out  what  it  is  first. 

Mr.  Bowden:  I  am  not  objecting,  if  the  Court 
please. 

The  Referee :     Oh,  I  misunderstood. 

Mr.  Bowden:  I  am  simply  getting  the  record  in 
shape  as  to  the  method  of  procedure.  I  am  not  ob- 
jecting to  anything  at  this  time. 

The  Referee :  All  right.  What  is  your  next  ques- 
tion ? 

Mr.  Stevens:  You  are  not  going  to  object  on 
the  ground  the  original  records  are  not  here? 

Mr.  Bowden:  No,  I  won't  make  any  technical 
objections. 

Q.  (By  Mr.  Stevens) :  Now,  Mr.  Kingman, 
have  you  examined  the  books  and  records  of  George 
T.  Goggin,  the  Trustee  of  West  Coast  Cabinet 
Works,  Inc.  ?  [8]  A.     Yes,  I  have. 

Q.  Have  you  compared  those  books  and  records 
^^ith  the  audit  report  upon  which  the  tax  which  is 
the  subject  of  this  order  to  show  cause  was  based? 

A.     Yes,  sir. 
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Mr.  Stevens :  I  have  prepared  here  a  schedule  of 
sales  and  if  we  can  agree  that  this  witness  will 
testify  to  these  sales  in  the  manner  in  which  I  will 
indicate  I  think  we  could  simplify  the  matter 
greatly,  Mr.  Bowden. 

The  Referee:  Am  I  to  understand  that  these 
sales  were  made  by  the  Trustee  when  he  was  operat- 
ing the  business?   Is  that  your  contention? 

Mr.  Stevens :  That  is  the  contention,  your  Honor, 
that  the  sales  made  by  him  were  made  while  he  was 
authorized  so  to  do. 

The  Referee :     And  operated  the  business  ? 

Mr.  Stevens:  Yes,  and  also  the  sales  are  of  such 
a  number  so  as  to  constitute  the  Trustee  a  retailer 
within  the  meaning  of  the  applicable  legislation. 

Mr.  Bowden:  I  will  have  to  object  to  the  intro- 
duction of  any  evidence  of  the  Trustee's  sales  ex- 
cept those  sales  which  are  subject  to  the  issue  in 
this  proceeding.  The  automobile  trucks  are  the  only 
issue,  as  to  whether  or  not  we  are  liable  for  the  tax 
on  the  particular  trucks.  They  have  assessed  the 
Trustee  and  the  Trustee  has  refused  to  pay.  I  don't 
think  we  are  concerned  with  any  other  sales  [9]  he 
made. 

The  Referee :  Did  they  assess  a  tax  on  any  other 
sales  ? 

Mr.  Bowden :  No,  only  on  the  trucks.  The  taxes 
have  been  paid  in  the  conduct  of  the  business  by 
the  Trustee.  Then  when  he  sold  these  trucks  he  re- 
fused to  pay  it  and  the  State  Board  of  Equaliza- 
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tion  objected  to  it  and  assessed  Mm  and  we  are  here 

on  that  matter  today. 

The  Referee:     Is  that  true,  sir? 

Mr.  Stevens:  No,  Your  Honor,  it  is  not  an  ac- 
curate statement. 

Mr.  Bowden :     I  am  sorry. 

The  Referee:     What  is  the  accurate  statement? 

Mr.  Stevens:  Mr.  Goggin,  both  as  Receiver  and 
as  Trustee,  applied  for  a  sales  tax  permit  from 
the  Board  of  Equalization  and  that  was  issued  per- 
mitting him  to  conduct  the  business  of  selling  the 
tangible  personal  property  at  retail  in  the  State  of 
California.  Mr.  Goggin  has  filed  sales  tax  returns 
both  as  Receiver  and  as  Trustee  with  the  State 
Board  of  Equalization  reporting  both  sales  at  retail 
and  sales  for  resale  which  are  deductible,  but  both 
of  which  are  required  to  be  reported  on  the  returns. 
These  returns  were  filed  and  the  tax  was  remitted 
to  the  State  Board  of  Equalization  by  Mr.  Goggin 
for  the  amount  shown  by  those  returns  to  be  due. 

The  Referee:  Let  me  ask  you  right  there.  Are 
those  returns  he  made  the  same  items  about  which 
you  propose  to  [10]  ask  this  gentleman  some  ques- 
tions?  Are  they  the  same  sales? 

Mr.  Stevens :     That  is  true,  Your  Honor. 

The  Referee :  I  don 't  see  how  that  would  be  ma- 
terial. If  he  reported  the  sales  and  paid  the  tax 
on  them,  how  would  that  be  material? 

Mr.  Stevens:  This  is  the  reason  it  would  be 
material.   Your   Honor,   because — if   I   might   pro- 
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ceed  with  the  mechanics  I  think  I  can  show  its  ma- 
teriality. 

The  Referee:     Very  well. 

Mr.  Stevens :  The  auditor  goes  and  examines  the 
books  and  records  to  see  whether  or  not  Mr.  Goggin 
has  reported  all  of  the  taxable  sales  made  by  him. 
He  found  that  in  addition  to  the  sales  reported  there 
were  the  sales  of  these  five  trucks  which  were  not  re- 
ported. Therefore,  the  auditor  considering  all  of 
the  sales  made  during  the  taxable  period  determined 
that  Mr.  Goggin  was  a  retailer  within  the  meaning 
of  the  Act — he  had  already  applied  for  it — and  all 
such  sales  should  have  been  returned,  and  because 
of  his  failure  to  return  the  sales  tax  on  the  gross 
receipts  from  the  sale  of  these  five  trucks  the  tax 
was  assessed  against  him  in  this  proceeding.  Now, 
unless  we  have  the  entire  picture  of  the  sales  made 
by  Mr.  Goggin  during  the  period  in  question  it 
would  be  impossible  for  the  Board  to  determine 
whether  or  not  he  was  a  retailer. 

The  Referee :  You  know  he  is  a  retailer  because 
you  granted  him  a  license  as  such.  [11] 

Mr.  Bowden:  I  will  stipulate  he  did  not  make 
the  return  on  those  five  trucks,  if  the  Court  please. 

The  Referee:  But  they  want  this  gentleman  to 
recite  all  of  the  sales  on  which  the  tax  was  paid.  I 
don't  think  that  is  material.  The  question  is:  Did 
he  as  retailer  sell  the  five  trucks  and  is  he  amenable 
for  taxes  ? 

Mr.  Bowden:     That  is  my  position,  Your  Honor. 

Mr.  Stevens:     They  are  claiming  he  is  not  a  re- 
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tailer  and  therefore  is  not  subject  to  the  tax.    Now, 
we  have  here,  and  our  exhibit  will  show  there  were 
sold — this  particular  Bankrupt  was  engaged  in  the 
manufacture  and  sale  of  cabinets  and  cupboards. 

The  Referee :     Yes,  I  remember  that. 

Mr.  Stevens:  We  will  show  by  this  exhibit  that 
Mr.  Goggin  as  Receiver  and  as  Trustee,  in  addition 
to  selling  these  cabinets,  sold  all  types  of  machinery 
and  equipment  which  was  used  in  that  business,  such 
as  boring  machines  and  rip  saws,  and  various  types 
of  materials  and  wood  products  and  motors. 

The  Referee:     Did  he  pay  a  tax  on  them? 

Mr.  Stevens:  He  reported  and  paid  a  tax  on 
them. 

The  Referee:  That  is  as  far  as  I  am  going.  I 
am  going  to  limit  you  to  the  question  of  whether 
or  not  he  should  pay  a  tax  on  the  trucks.  In  other 
words,  he  has  paid  his  score  on  the  other  things,  so 
why  put  them  inf 

Mr.  Stevens:  Because  it  is  necessary,  your 
Honor.  [12] 

The  Referee:  It  has  no  bearing  on  it.  I  will 
rule  it  out.  Confine  yourself  to  the  contention  that 
he  should  pay  a  tax  on  these  trucks.  That  is  the 
ruling. 

Mr.  Stevens :     All  right. 

The  Referee :     Now,  what  is  the  next  question  % 

Mr.  Stevens:  I  would  like  to  make  an  offer  of 
proof  at  this  time,  if  the  Court  please,  in  order  to 
get  our  record  in  such  shape  that  we  want  it. 

The  Referee :     All  right,  sir,  make  it. 
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Mr.  Stevens :  May  I  confer  with  counsel  for  just 
a  moment  on  this  question  of  the  offer  of  jDroof  ? 

The  Referee:     Yes,  sir, 

(A  short  recess  was  had  at  this  point.) 

Mr.  Stevens:  I  would  like  to  offer  to  prove  by 
this  witness  that  the  books  and  records  of  the  Trus- 
tee herein  disclose  that  a  sale  was  made  on  March 
12,  1946,  to  Roy  H.  Alward  and  D.  M.  Townsend 
of  scrap  lumber,  which  sale  was  reported  in  the  sale 
tax  return  of  the  Trustee  as  a  sale  for  resale. 

The  Referee :     And  tax  paid,  is  that  true  % 

Mr.  Stevens:  There  would  be  no  tax  paid  on  a 
sale  for  resale. 

The  Referee :     I  see.  Proceed. 

Mr.  Stevens :  That  on  March  12,  1946,  a  sale  was 
made  by  the  Trustee  to  Wilson-Cox  Construction 
Company  of  cabinets  in  the  amount  of  |457.74,  and 
that  that  sale  was  [13]  reported  as  a  retail  sale  in 
the  sales  tax  return  of  the  Trustee  filed  with  the 
State  Board  of  Equalization  and  that  a  tax  was 
paid  in  the  amount  so  reported. 

I  will  offer  to  prove  that  on  March  12,  1946,  addi- 
tional cabinets  were  sold  to  Wilson-Cox  Construction 
Company  in  the  amount  of  $457.74,  which  sale  was 
reported  as  a  retail  sale  in  the  sales  tax  return 
filed  by  the  Trustee  and  tax  was  paid  upon  that 
amount. 

I  will  offer  to  prove  that  on  March  12,  1946,  a 
sale  was  made  to  Harry  Haye  of  Plywood  New-tone 
and  cabinet  doors  in  the  amount  of  $240.04,  which 
amount  was  reported  in  the  sales  tax  return  of  the 
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Trustee  as  a  retail  sale  and  the  tax  was  paid  upon 

that  sale. 

I  will  offer  to  prove  on  March  12,  1946,  a  sale 
was  made  to  D.  M.  Townsend  and  Roy  H.  Alward 
of  a  Davis  &  Wells  boring  machine  with  Reuland 
motor,  an  Irvington  swing  saw  "\vith  table.  Crafts- 
man belt  Sander  with  Peerless  motor,  and  assorted 
wood-push-around  hand  trucks  in  the  amount  of 
$475,  that  this  amount  was  reported  in  the  sales  tax 
return  of  the  Trustee  as  a  retail  sale  and  the  tax 
was  paid  upon  that  amomit. 

Now,  rather  than  take  up  the  time  of  the  Court 
and  go  through  this  list  item  by  item,  I  have  here 
an  exhibit  which  I  have  marked  Exhibit  A,  which 
sets  forth  these  matters  item  by  item,  the  date  of 
sale,  vendee,  the  item,  whether  for  retail  sale  or  sale 
for  resale,  and  whether  or  not  under  [14]  the  head- 
ing ''Sales  tax  reimbursement,"  Mr.  Goggin  as 
Trustee  added  the  sales  tax  to  the  amount  which  he 
charged  the  vendee  of  the  merchandise  sold.  I  will 
offer  to  prove  by  this  witness  that  all  of  the  sales 
Avere  made  as  indicated  and  were  reported  as  shown 
with  the  exception  of  these  five  items  which  appear 
on  the  second  page  of  this  exhibit. 

The  item  of  March  29,  under  "Vendee,"  the 
vendee  was  D.  E.  Krumweide,  1936  Chevrolet  6 
Pick-up  Truck  M  No.  6462026  in  the  amount  of 
$405; 

The  item  of  March  29,  1946,  John  J.  Williams, 
as  vendee,  of  a  1945  Chevrolet  6  Stake  Truck  M. 
No.  BG-792415  in  the  amount  of  $2500 ; 

The  item  dated  March  29,  1946,  showing  a  sale 
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to  Harold  Shaw  on  that  date  of  a  1945  Chevrolet  6 

Stake  Truck  M  No.  BG-782396  in  the  amount  of 

$2,535; 

The  sale  of  March  29,  1946,  to  the  Valley  Pipe  & 
Supply  Company  of  a  1945  Chevrolet  6  Stake  Truck 
M  No.  BG-790983  in  the  amount  of  $2,705, 

Sale  dated  March  29,  1946,  to  S.  Glen  Hickman 
of  a  1946  Chevrolet  6  Spec.  Body  Truck  M  No. 
BG-709067  in  the  amount  of  $2,725. 

Those  five  sales  were  not  rei)orted  by  Mr.  Goggin 
and  I  offer  to  prove  by  this  witness  that  these  were 
the  five  sales  upon  which  the  tax  is  assessed  in  this 
proceeding. 

Mr.  Bowden:  I  will  so  stipulate  that  those  five 
sales,  [15]  that  they  are  the  sales  on  which  the  State 
Board  of  Equalization  has  assessed  the  Trustee  for 
the  tax  under  the  State  Sales  Act  and  the  Trustee 
has  not  paid  the  same  and  has  refused  to  so  pay. 
Do  you  accept  that  stipulation  ? 

Mr.  Stevens:     Would  you  read  the  stipulation? 

(Remarks  of  Mr.   Bowden  read  by  the  re- 
porter.) 

I  will  so  stipulate. 

Now,  in  order  to  save  going  through  these  item 
by  item,  have  you  any  objection  to  the  form  of  my 
offer  of  proof  if  I  make  that  offer  by  this  exhibit? 

Mr.  Bowden:  I  have  no  objection  to  your  using 
that  document  as  your  offer  of  proof. 

Mr.  Stevens:  And  that  this  witness  would  so 
testify  if  he  were  permitted  to  do  so? 

Mr.  Bowden:     So  stipulated.  [16] 
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The  Referee:  All  right.  The  offer  is  denied  on 
the  ground  I  see  no  materiality  in  proving  that  the 
articles  were  sold  and  the  taxes  were  paid.  That  is 
water  over  the  dam.  Your  only  contention  now  is 
that  he  should  have  paid  a  tax  on  the  sale  of  these 
five  trucks  and  he  has  not  done  so. 

Mr.  Stevens:     That  is  correct. 

The  Referee:  So  the  offer  will  be  denied  in  so 
far  as  it  applies  to  the  transactions  on  which  the 
sales  were  made  and  the  tax  was  paid. 

Anything  further  with  this  witness? 

Mr.  Stevens:  That  is  all  I  have  to  ask  this  wit- 
ness, Your  Honor. 

The  Referee:     All  right,  sir.     Stand  aside. 

Mr.  Stevens:  I  will  call  Mr.  Campbell  to  the 
stand.  [19] 

JOHN  J.  CAMPBELL 

called  as  a  witness  on  behalf  of  the  Board,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
Bv  Mr.  Stevens : 


Q 

A 

Q 

A 

Q 
A 

Q 


State  your  full  name,  please. 
John  J.  Campbell. 
Where  do  you  live,  Mr.  Campbell? 
3928  Downey  Way,  Sacramento. 
B}^  whom  are  you  employed  % 
The  State  Board  of  Equalization. 
What  is  your  position? 
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A.     State  Sales  Tax  Administrator. 

Q.  For  how  long  have  you  occupied  that  posi- 
tion? A.     Since  October  1,  1943. 

Q.     Prior  to  that  time  what  was  your  position  f 

A.  Prior  to  that,  since  1936,  January,  1936,  to 
September  30,  1943,  I  was  District  Tax  Adminis- 
trator in  the  Los  Angeles  district.  Prior  to  that  I 
had  been  employed  by  the  Board  for  twenty-four 
years  in  tax  w^ork. 

Q.  In  your  position  as  sales  tax  administrator 
and  as  district  tax  administrator  in  Los  Angeles, 
are  you  familiar  with  the  administrative  practices 
of  the  Board  with  respect  to  the  application  of  the 
sales  tax  to  various  factual  situations  ? 

A.     I  am.  [20] 

Q.     Will  you  explain  the  scope  of  your  duties? 

A.  I  am  at  the  head  of  the  Sales  Tax  Division. 
Under  my  direct  jurisdiction  all  assessments  are 
made.  Instructions  are  issued  to  the  field,  to  the 
District  Tax  Administrators,  regarding  the  appli- 
cation of  the  tax  and  in  regard  to  accounting  mat- 
ters, procedure  in  accounting  matters. 

Q.  Have  you  issued  any  instructions  to  your 
staff  with  respect  to  the  application  of  sales  and  use 
tax  law  to  sales  by  trustees  in  bankruptcy? 

Mr.  Bowden:     Answer  yes  or  no,  please. 

The  Witness:     Yes. 

Q.  (By  Mr.  Stevens)  :  What  are  those  instruc- 
tions ? 

Mr.  Bowden:  Objected  to  as  incompetent,  ir- 
relevant and  immaterial. 
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The  Referee:     Are  they  printed  instructions? 

The  Witness:     No,  Your  Honor. 

Mr.  Bowden:  I  object  on  the  further  ground,  if 
the  Court  please,  there  is  no  proper  foundation  laid. 

The  Referee:  I  don't  see  what  materiality  that 
has,  what  instructions  he  gives  to  employees.  The 
question  here  is,  is  there  a  tax  due  on  these  five 
automobiles.  The  objection  is  sustained.  I  won't 
encumber  this  record  with  a  lot  of  immaterial  evi- 
dence. 

Mr.  Stevens :  May  I  point  out,  Your  Honor,  that 
the  Supreme  Court  of  California  in  the  cases  of 
Coca  Cola  Company  [21]  versus  State  Board  of 
Equalization,  25  Cal.  2d,  918,  921;  Shealor  versus 
City  of  Lodi,  23  Cal.  2d,  647,  653,  654;  Los  Angeles 
County  versus  Superior  Court,  17  Cal.  2d.  707,  712. 

The  Referee:     What  do  they  hold? 

Mr.  Stevens :  These  cases  hold  that  the  adminis- 
trative construction  of  a  statute  by  the  agency 
authorized  and  required  to  apj^ly  the  tax  should  be 
accorded  great  weight  and  such  interpretation  will 
be  followed  by  the  courts  unless  clearly  erroneous. 

The  Referee :  I  am  not  influenced  much  by  that. 
You  cannot  change  the  Bankruptcy  Law  by  a  State 
law  or  a  State  rule  of  administration.  The  objection 
is  sustained.  This  is  a  Bankruptcy  Court.  We  are 
not  bound  by  State  process. 

Mr.  Stevens:  I  will  offer  to  prove  that  if  Mr. 
Campbell  were  asked — I  just  want  to  say  this  before 
I  do  that,  that  Your  Honor  has  expressed  on  numer- 
ous occasions  the  desire  to  have  this  matter  settled. 
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The  Referee:  I  am  ver}^  anxious  to  have  it  set- 
tled because  every  time  you  folks  hire  a  new  man 
he  comes  in  with  the  same  contention.  It  has  gone 
to  the  Ninth  Circuit.  You  say  you  are  not  bound 
by  the  Ninth  Circuit  decision  and  here  you  come 
again.  I  would  like  to  see  it  settled  finally  by  some 
authority  that  you  gentlemen  will  accept,  obey,  and 
pay  heed  to.  You  say  you  are  not  bound  by  the 
Ninth  Circuit.  Maybe  if  the  United  States  Supreme 
Court  speaks  in  no  uncertain  terms  you  might  pay 
some  attention  to  it.  [22] 

Mr.  Stevens:  With  respect  to  the  reference  to 
the  Ninth  Circuit,  certain  decisions  have  been  de- 
cided which  indicates  the  Federal  Court  gave  an 
erroneous  forecast  of  the  State  law  in  that  case. 
We  also  wish  if  necessary  to  petition  to  the  United 
States  Supreme  Court  in  order  that  a  decision  may 
be  made  determining  the  matter.  In  view  of  the 
fact  Your  Honor  thinks  the  testimony  is  imma- 
terial  

The  Referee:     I  do. 

Mr.  Stevens:  May  I  say  this,  that  if  we  cannot 
get  our  evidence  into  the  record  we  obviously  will 
have  to  wait  until  we  can  go  before  another  Referee 
who  will  permit  the  introduction  of  this  testimony. 

The  Referee:     All  right,  sir. 

Mr.  Stevens :  We  want  to  get  all  of  our  evidence 
in.  It  cannot  affect  your  opinion  because  you  deem 
it  immaterial.  I  mean  is  there  any  harm  done  in 
that? 

The  Referee:     You  asked  this  gentleman  to  tell 


vs.  George  T.  Goggin  71 

(Testimony  of  John  J.  Cami:)bell.) 
you  what  instructions  he  gave.  If  you  have  written 
instructions  I  would  be  interested  in  seeing  them. 
But  to  ask  this  man  to  repeat  eight  months  after 
he  gave  oral  instructions,  what  he  said,  is  almost 
I)utting  credulity  to  a  severe  test.  How  can  he  re- 
member instructions  given  to  someone  months  ago? 

Mr.  Stevens:  They  have  conferences  and  decide 
on  matters  of  policy. 

The  Referee:  I  will  stand  by  my  ruling  that  it 
is  immaterial.  Every  taxing  authority  I  ever  had 
anything  to  [23]  do  with  issued  printed  bulletins. 
The  Internal  Revenue  Department  and  others  have 
done  it.  Why  these  gentlemen  gave  it  out  by  word 
of  mouth  I  don't  know. 

Mr.  Stevens:    What  was  the  last  question*? 

(Record  read  by  the  reporter.) 

Before  I  make  an  offer  of  i}roof  in  order  to  answer 
that  question  I  think  it  is  necessary  for  me  to  lay 
a  foundation,  if  the  Court  please. 

Q.  In  what  manner  were  those  instructions 
given  % 

A.  They  were  given  at  conferences  between  the 
office  of  headquarters,  between  my  office  and  the 
district  offices,  and  they  were  given  in  written  let- 
ters to  firms  of  attorneys  who  inquired  as  to  our 
position  on  the  matter. 

Q.  What  are  those  instructions'?  (To  counsel:) 
You  can  go  ahead  and  make  your  objection. 

Mr.  Bowden:  We  object  on  the  ground  it  is 
incompetent,  irrelevant  and  immaterial,  no  proper 
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foundation  laid,  not  tending  to  prove  or  disprove 

any  issue  in  this  proceeding. 

The  Referee:     The  objection  will  be  sustained. 

Mr.  Stevens :  I  will  offer  to  prove  by  this  witness 
if  he  were  permitted  to  answer  that  question  that 
he  would  testify  the  district  Tax  Administrators 
and  the  auditing  staffs  of  the  State  Board  of  Equali- 
zation have  been  instructed  to  apply  the  sales  and 
use  tax  law  to  a  Trustee  in  Bankruptcy  under  either 
of  two  situations: 

If  the  auditor  in  making  his  audits  finds  that  [24] 
the  Trustee  has  continued  the  business  of  the  bank- 
rupt retailer  and  subsequently  has  sold  the  retailer's 
merchandise  and  equipment  in  liquidation  of  the 
bankrupt's  estate,  the  tax  is  applied  under  those 
circumstances  to  all  sales  whether  sales  of  stock, 
goods,  or  of  equipment  used  in  the  retail  business. 

Under  the  other  theory  the  auditing  staff  is  in- 
structed that  the  Trustee's  sale  of  tangible  personal 
property  in  liquidation  of  the  bankrupt's  estate 
must  be  examined  to  see  whether  they  are  of  a 
character  and  number  to  constitute  the  Trustee  as 
a  retailer  within  the  purview  of  the  sales  and  use 
tax  law. 

In  this  connection  the  auditing  staff  is  further  in- 
structed that  if  two  or  more  sales  are  made  in  any 
taxable  period  the  Trustee  is  to  be  considered  a  re- 
tailer within  the  meaning  of  the  sales  and  use  tax 
law  and  that  if  such  sales  are  sales  at  retail  which 
are  sales  to  an  ultimate  consumer  or  for  any  other 
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purpose  other  than  resale,  the  Trustee  is  to  be  as- 
sessed a  tax  measured  by  the  gross  receipts  from 
such  sales. 

I  will  offer  to  prove  by  this  witness  that  the  in- 
structions which  have  been  adopted  and  the  admin- 
istrative practice  which  has  been  employed  by  the 
Board  since  the  effective  date  of  the  California  Re- 
tail Sales  Act  is  to  regard  the  sales  tax  as  appli- 
cable to  gross  receipts  from  sales  of  tangible  per- 
sonal property  made  by  administrators  [25]  and 
executors  of  probate  estates  in  comiection  with  the 
liquidation  of  the  estates  of  decedents  and  by  trus- 
tees and  receivers  in  State  courts  as  well  as  in  the 
Federal  Court,  assignees  for  the  benefit  of  credi- 
tors, State  liquidators,  such  as  the  Building  and 
Loan  Commissioner  of  the  State  of  California  when 
that  officer  takes  over  a  corporation  for  the  pur- 
poses of  liquidation  and  makes  sales  of  tangible 
personal  property,  the  State  Superintendent  of 
Banks  when  the  State  Superintendent  takes  over  a 
banking  institution  and  makes  sales  of  the  tangible 
personal  property  belonging  to  the  bank.  Another 
example  would  be  when  the  Insurance  Commissioner 
takes  over  an  insurance  company  for  the  purpose  of 
liquidation  and  sells  tangible  personal  property 
within  the  State  of  California  as  well  as  other  fidu- 
ciaries in  connection  wih  the  liquidation  of  prop- 
erty in  insolvency  proceedings. 

I  will  offer  to  prove  by  this  witness  that  when 
the  entire  tangible  personal  property  of  the  estate 
is  disposed  of  in  one  or  two  sales  and  the  estate 
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does  not  otherwise  sell  tangible  personal  property 
the  Board's  administrative  practice  is  and  has  been 
to  regard  such  a  sale  as  not  within  the  taxing 
province  of  the  law  for  the  reason  that  the  making 
of  one  or  two  sales  of  tangible  personal  property 
is  not  regarded  as  constituting  the  seller  a  retailer 
as  defined  under  Section  2(E)  of  the  Retail  Sales 
Act  of  the  State  of  California  and  Section  6015  of 
the  [26]  Revenue  and  Taxation  Code  of  the  State 
of  California.  It  is  the  administrative  practice 
where  tangible  personal  property  is  disposed  of  by 
retail  sales  in  series  of  more  than  two  transactions 
that  the  seller,  whether  he  be  an  executor,  admin- 
istrator, trustee,  or  other  representative,  is  regarded 
as  a  retailer  to  the  same  extent  as  would  be  an  indi- 
vidual or  firm  disposing  of  his  or  its  own  property. 

Q.  Now,  Mr.  Campbell,  how  are  your  adminis- 
trative instructions  applicable  to  the  facts  of  this 
case^ 

Mr.  Bowden:  We  object  to  that  on  the  ground 
it  is  immaterial,  incompetent,   and  irrelevant. 

The  Referee:  Shouldn't  we  dispose  of  the  offer 
of  proof  first?  Is  that  the  end  of  your  offer  of 
proof  ? 

Mr.  Stevens:     At  that  point,  yes. 

The  Referee:  I  will  permit  the  witness  to  say 
that  in  probate  matters  and  in  the  other  matters 
which  you  have  mentioned  that  taxes  have  been 
X)aid,  but  it  appears  to  me  that  Mr.  Campbell's  in- 
structions are  merely  his  interpretation  of  the  law 
and  I  do  not  consider  that  Mr.  Campbell  is  the 
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proper  tribunal  in  which  to  finally  determine  what 

is  the  law. 

Mr.    Stevens :     Yes. 

The  Referee:  Therefore,  the  whole  offer  will  be 
denied  except  that  portion  of  it  in  which  you  offer 
to  prove  that  in  probate  estates  and  in  other  matters 
such  as  banks,  insurance  companies,  and  things  of 
that  sort,  [27]  taxes  have  been  levied  and  have  been 
paid.    I  will  permit  him  to  make  that  statement. 

Mr.  Stevens:  I  have  not  asked  that  direct  state- 
ment yet.   I  will  ask  him  now. 

The  Referee:  In  your  offer  of  proof  wasn't  it 
his  instructions  to  levy  on  estates  and  so  forth? 

Mr.  Stevens:     Yes.   Now  I  will  ask  him  about  it. 

The  Referee:  As  I  said  a  moment  ago,  I  don't 
think  it  is  the  function  of  any  administrative  office 
to  determine  what  the  law  is.  He  can  give  his  in- 
structions, but  they  are  merely  his  opinions.  How- 
ever, I  will  permit  him  to  answer  if  such  taxes  have 
been  levied  and  paid  on  probate  estates  and  probate 
sales. 

Mr.  Stevens:     I  will  ask  that  question. 

Q.  Has  the  California  Sales  Tax  been  applied 
and  have  assessments  been  issued  with  respect  to 
sales  b}^  executors  and  administrators  of  probate 
estates  for  the  purpose  of  liquidating  the  assets  of 
the  decedents'? 

Mr.  Bowden:     Objected  to  as  immaterial. 

The  Referee:  The  objection  will  be  overruled. 
I  will  let  him  answer  that  far. 

The  Witness:     Yes,  sir. 
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The  Referee:  Were  any  of  them  paid  under 
protest  % 

The  Witness:  Your  Honor,  I  have  about  twelve 
here  that  I  picked  at  random  when  I  came  do^^^l. 

The  Referee:     Did  any  pay  under  protest?  [28] 

The  Witness :     No. 

Mr.  Stevens:  He  has  examples  of  the  files  in 
such  cases. 

The  Referee:  Many  of  us  pay  taxes  under  pro- 
test and  then  ultimately  we  get  a  refund.  That  hap- 
pened to  me  once,  in  income  tax,  and  I  was  curious 
whether  any  of  them  paid  under  protest. 

The  Witness:  There  doesn't  hap]3en  to  be  an}^ 
provision  in  the  sales  tax  law  for  protest.  They  pay 
and  then  bring  action  to  recover.  They  can  pay  un- 
der protest,  that  is,  in  the  nature  of  filing  a  petition 
for  re- determination,  and  if  that  is  denied  by  the 
Board  they  can  pay  the  taxes  and  bring  action  to 
recover  taxes. 

The  Referee :     All  right. 

Q.  (By  Mr.  Stevens)  :  Mr.  Campbell,  have  you 
here  in  court  with  you  some  files  illustrating  situa- 
tions where  administrators  have  been  assessed  taxes 
in  such  a  situation? 

The  Referee :  I  don't  think  that  is  necessary,  Mr. 
Stevens.  You  have  here  the  fact  that  such  taxes 
have  been  levied,  assessed,  and  paid.  Now,  that  is 
sufficient. 

Mr.  Stevens:     I  agree  with  your  Honor. 

The  Referee:  It  may  be  nine  or  nine  hundred. 
One  is  plenty.  All  right,  sir. 
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Q.  (By  Mr.  Stevens) :  Have  you  also  assessed 
taxes  for  sales  in  [29]  liquidation  by  receivers  in 
the  State  courts'? 

Mr.  Bowden:  Objected  to  on  the  ground  it  is 
immaterial. 

The  Referee :     I  will  permit  the  answer. 

The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Stevens)  :  Do  your  records  disclose 
that  such  taxes  have  been  paid  ? 

A.     Yes,  sir. 

Q.  I  did  not  ask  you  that  same  question  in  con- 
nection with  executors  and  administrators.  Do  your 
records  disclose  that  taxes  assessed  in  such  circum- 
stances have  been  paid?  A.     Yes,  sir. 

Q.  And  that  no  refund  has  been  made  of  taxes 
in  either  of  those  two  situations  ? 

A.     Not  to  my  knowledge,  no,  sir. 

Mr.  Bowden:  We  object  to  that  on  the  ground 
it  is  immaterial. 

The  Referee:  I  think  that  is  going  too  far. 
Maybe  the  taxpayer  died  or  got  disgusted  or  moved 
away.  There  might  be  many  reasons  why  they  did 
not  bring  suit.   Objection  sustained  to  that. 

Q.  (By  Mr.  Stevens) :  Have  you  assessed  the 
sales  tax  on  sales  by  assignees  for  the  benefit  of 
creditors  when  those  sales  have  been  made  for  the 
j)urpose  of  liquidating  the  assets  of  the  assignor? 

Mr.  Bowden:  Objected  to  on  the  ground  it  is 
immaterial. 

The  Referee:  Objection  overruled.  You  may 
answer. 
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The  Witness:     Yes,  sir. 

Q.  (By  Mr.  Stevens) :  Have  such  assessments 
been  paid?  A.     Yes,  sir. 

Q.  Have  such  assignees  reported  and  paid  sales 
taxes  under  such  situations  %  A.     Yes,  sir. 

Q.  Have  you  assessed  the  sales  tax  against  the 
Building  and  Loan  Commissioner,  the  Superin- 
tendent of  Banks,  and  the  Insurance  Commis- 
sioner— I  am  referring  now  to  the  State  officers  of 
the  State  of  California — on  sales  made  by  those 
officials  for  the  purpose  of  liquidating  the  assets  of 
corporations  taken  over  by  those  designated  officials 
for  the  purpose  of  liquidation? 

Mr.  Bowden:  We  object  to  that  on  the  ground 
it  is  immaterial. 

The  Referee :     The  same  ruling ;  you  may  answer. 

The  AVitness:  I  am  sure  we  have  assessed  and 
collected  taxes  from  the  Building  and  Loan  Com- 
missioner. I  would  like  to  refresh  my  memory  re- 
garding the  Insurance  Commissioner  and  the  Super- 
intendent of  Banks. 

Q.  (By  ]\Ir.  Stevens)  :  Has  the  Building  and 
Loan  Commissioner  reported  and  paid  such  sales 
tax  upon  such  sales?  [31] 

A.     Yes,  sir. 

The  Referee:  In  other  words,  all  of  the  State 
agencies  bow  to  the  majesty  of  the  State  law  and  pay 
it,  is  that  your  answer  ? 

(No  answer  by  the  witness.) 

Q.     (By  Mr.  Stevens) :    How  are  your  adminis- 
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trative  instructions,  Mr.  Campbell,  applicable  to  the 

facts  in  this  case? 

Mr.  Bowden:  Objected  to  on  the  ground  it  has 
already  been  asked  and  the  objection  was  sustained. 

The  Referee:  Yes,  sir.  I  won't  let  this  gentle- 
man usurp  my  functions.  I  get  the  first  guess  on  this 
and  then  the  Supreme  Court  of  the  United  States 
will  decide  it  if  you  gentlemen  don't  get  discouraged. 

Mr.  Stevens:  I  will  offer  to  prove  by  this  wit- 
ness in  answer  to  that  question  he  would  testify  that 
under  either  of  the  two  theories  previously  men- 
tioned in  the  offer  of  proof  made  in  response  to  the 
question,  "What  are  those  instructions'?"  that  in 
this  case  the  auditor  finds  that  forty-four  sales  of 
tangible  personal  property  have  been  made  by  the 
Trustee  in  bankruptcy;  that  thirty-two  of  such  sales 
are  retail  sales,  or  in  other  words,  sales  to  ultimate 
consumers  or  for  purposes  other  than  resale;  that 
twelve  of  such  sales  are  sales  for  resale  and  that 
nine  of  the  forty-four  sales  are  of  cabinets  or  cup- 
boards which  were  manufactured  in  the  course  of 
the  Bankrupt's  business;  that  under  [32]  the  first 
theory  the  auditor  finds  that  the  Trustee  has  applied 
for  a  sales  tax  permit  to  engage  in  the  sale  of  tan- 
gible personal  property  in  the  State  of  California 
and  that  pursuant  to  that  seller 's  permit  the  Trustee 
has  made  a  number  of  sales  of  the  stock  in  goods  of 
the  bankrupt  retailer.  Consequently,  under  the  first 
theory,  when  the  auditor  finds  that  sales  were  made 
of  equipment  and  machinery  used  in  connection  with 
the  operation  of  the  bankrupt's  retail  business  the 
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auditor  applies  the  tax  to  the  sale  of  such  equipment 
and  machiner}^  Under  the  second  theory  the  admin- 
istrative instruction  would  be  applicable  because  of 
the  fact  that  forty-four  sales  were  made  during  the 
period  which  the  Trustee  held  a  seller's  permit 
issued  by  the  State  Board  of  Equalization  and  that 
thirty-two  retail  sales  made  are  sufficient  in  number, 
scope,  and  character  to  constitute  the  Trustee  a 
seller  within  the  meaning  of  the  Sales  Tax  Law. 

The  Referee :     Is  that  the  end  % 

Mr.  Stevens:     That  is  the  end. 

The  Referee:  The  motion  is  denied.  The  testi- 
mony is  denied.  I  will  not  let  any  witness  interpret 
the  law.  I  will  make  my  ruling  and  then  you  can  see 
who  is  right. 

(A  short  recess  was  had  at  this  point.) 

Q.  (By  Mr.  Stevens) :  Mr.  Campbell,  I  show 
you  a  document  headed  "State  Board  of  Equaliza- 
tion, Office  Correspondence,  dated  June  10,  [33] 
1941,  from  Sacramento,  California,  to  Headquarters 
and  Field  Staff,  Sales  Tax  Division,  from  T.  H. 
Mugford,  re:  Ruling  79,  Final  Returns,  New  Per- 
mits," and  ask  you  if  you  can  identify  that  docu- 
ment? 

A.  Yes,  sir.  I  am  familiar  with  this  document. 
These  instructions  were  sent  out  to  the  district 
offices  regarding  the  procedure  for  tiling  returns  in 
cases  of  administrators  or  anyone  who  was  a  deced- 
ent's representative,  to  the  effect  that  the  executor 
or  administrator  onl}^  cleared  up  the  business  and 
did  not  continue  to  operate  the  business  and  that  he 


vs.  Geoi'ge  T.  Goggin  81 

(Testimony  of  John  J.  Campbell.) 
would  not  be  required  to  apply  for  a  new  sales  tax 
l^ermit.  If,  on  the  other  hand,  the  executor  or  ad- 
ministrator desired  to  continue  the  business  then  the 
permit  of  the  decedent  was  required  to  be  closed  out 
and  a  new  permit  issued  to  the  executor  or  adminis- 
trator covering  the  business  that  he  was  going  to 
continue. 

Mr.  Bowden:  Now,  just  a  moment,  please.  I 
move  that  the  last  portion  of  the  witness'  answer  be 
stricken  as  not  responsive  and  on  the  further  ground 
that  the  document  he  holds  in  his  hand  is  the  best 
evidence  of  what  it  is  supposed  to  be.  I  did  not 
realize  that  he  was  going  to  recite  what  is  in  that 
document. 

Mr.  Stevens :     I  think  that  is  all. 

The  Referee :  I  think  it  is  literally  true  that  the 
document  speaks  for  itself. 

Mr.  Stevens:     I  think  it  does,  Your  Honor.  [34] 

The  Referee :     Very  well. 

Mr.  Stevens:  I  would  like  to  offer  this  as  an 
exhibit  on  behalf  of  the  State  Board  of  Equalization. 

Mr.  Bowden:  We  object  on  the  ground  it  is  in- 
competent, irrelevant  and  immaterial. 

The  Referee:  I  am  going  to  sustain  the  objec- 
tion. It  is  merely  an  interpretation  of  the  State 
Board.  We  have  here  a  question  of  law. 

Mr.  Stevens:  May  this  be  marked  for  identifica- 
tion, Your  Honor? 

The  Referee :  I  don 't  see  what  theory  an  instruc- 
tion given  by  the  State  officials  would  settle  a  Fed- 
eral law.  We  all  have  different  ideas  as  to  what  the 
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law  is  about.  That  is  the  reason  I  have  to  buy  law 
books  and  that  is  the  reason  you  have  to  buy  law 
books — because  the  courts  differ.  These  gentlemen 
in  Sacramento  have  one  theory  and  they  give  certain 
instructions.  Now,  whether  or  not  that  is  determina- 
tive of  the  law,  I  can't  see  it.  I  will  mark  this  for 
identification. 

(The  document  was  marked  Board's  Exhibit 
No.  1  for  identification.) 

Mr.  Stevens:  This  administrative  construction 
is  not  an  attempt  to  apply  the  Federal  law.  It  is  an 
attempt  to  apply  the  sales  tax  law  and  they  have 
to  do  that  before  they  can  apply  the  tax  law.  They 
have  to  have  some  instructions.  [35] 

The  Referee :  These  gentlemen  put  certain  inter- 
pretations on  it  and  then  it  finally  remains  for  the 
courts  of  the  State  to  determine  whether  or  not  they 
are  correct. 

Mr.  Stevens:  Yes,  Your  Honor,  we  agree  with 
that. 

The  Referee:     All  right,  sir. 

Q.  (By  Mr.  Stevens)  :  Have  you  any  other  wi'it- 
ten  memoranda,  instructions  or  correspondence 
which  indicates  the  Board's  administrative  practice 
with  respect  to  sales  in  liquidation  ?  A,     I  have. 

Q.     What  have  you  ? 

A.  I  have  a  copy  of  a  letter  written  to  Lieb  and 
Lieb  on  August  11,  1943. 

Q.     From  whom? 

A.  From  E.  H.  Stetson,  Associate  Tax  Counsel, 
State  Board  of  Equalization,  setting  forth 
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Mr.  Bowden:  Now,  we  object  to  the  witness 
testifying  from  what  is  in  the  document.  It  speaks 
for  itself. 

The  Referee :     I  think  that  is  correct. 

Q.  (By  Mr.  Stevens) :  Is  that  a  copy  of  a  letter 
which  was  mailed  from  the  Board  to  the  firm  of  Lieb 
and  Lieb  in  San  Jose,  California  ?  A.     Yes,  sir. 

Mr.  Bowden:  I  won't  object  on  the  ground  it  is 
a  copy.  I  don't  want  to  have  any  technical  objec- 
tions here.  [36] 

The  Referee :  The  courts  have  held  it  is  a  carbon 
original.    That  is  the  last  pronouncement. 

Mr.  Bowden:     Counsel  can  oifer  it. 

Mr.  Stevens :  At  this  time  I  will  offer  the  letter 
as  an  exhibit  in  support  of  the  position  of  the  State 
Board  of  Equalization. 

Mr.  Bowden :  I  object  on  the  ground  it  is  imma- 
terial, incompetent,  and  irrelevant.  It  would  not 
tend  to  prove 

The  Referee:  I  don't  know  what  it  is  yet.  It 
might  be  congratulations  on  the  birth  of  twins. 

Mr.  Bowden :  I  think  the  Court  will  have  to  read 
it  in  order  to  pass  on  the  objection. 

The  Referee:     Yes. 

Mr.  Stevens:  I  am  sorry  (handing  document  to 
the  Referee.) 

The  Referee:  Mr.  Bowden,  I  think  I  will  admit 
it  for  what  it  is  worth.  I  don't  think  it  proves  any- 
thing. It  says  that  if  a  man  has  two  cases  of  whis- 
key and  sells  them  as  a  whole  there  will  be  no  tax. 
I  will  admit  it  for  identification.    I  don't  think  it 
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has  any  probative  value,  but  I  will  admit  it  for  that 
purpose.    Again,  it  is  merely  the  interpretation  of 
the  State  Board  of  Equalization. 

Mr.  Stevens :  That  is  all  it  is  offered  for,  merely 
the  State  Board's  interpretation  of  the  Act.  That  is 
the  only  purpose  for  the  offer. 

The  Referee :     All  right,  sir.  [37] 

(The  document  was  marked  Board's  Exhibit 

2  for  identification.) 

Q.  (By  Mr.  Stevens)  :  Mr.  Campbell,  I  show 
you  what  appears  to  be  a  carbon  copy  of  a  letter  to 
the  firm  of  Halm  and  Hahn,  Suite  808  Pacific 
Southwest  Building,  Pasadena,  California,  signed 
by  what  appears  on  the  carbon  as  R.  W.  B.,  Assist- 
ant Sales  Tax  Counsel,  dated  December  6,  1934,  and 
ask  you  if  you  can  identify  this  copy  ? 

A.  Yes,  sir.  This  is  a  copy  of  a  letter  which  was 
forwarded  to  Hahn  and  Hahn. 

Q.     On  or  about  December  6,  1934? 

A.     Correct. 

Mr.  Stevens:  I  would  like  to  offer  that  for  the 
same  purpose. 

Mr.  Bowden:  We  object  on  the  ground  it  is  in- 
competent, irrelevant  and  immaterial. 

The  Referee:  I  will  admit  it  for  identification. 
It  may  be  persuasive  somewhere. 

(The  document  was  marked  Board's  Exhibit 

3  for  identification.) 

Mr.  Stevens :  That  is  all  the  questions  I  have  of 
this  witness. 
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The  Referee:     Any  questions,  Mr.  Bowclen*? 
Mr.  Bowden:     No  questions,  Your  Honor. 
The  Referee:     That  is  all,  Mr.  Campbell.  [38] 

(A  short  interruption  at  this  point.) 

Mr.  Stevens:  I  have  here  a  stipulation  of  facts 
which  I  have  prepared  to  be  signed  by  the  State 
Board  of  Equalization  by  me  as  its  attorney  and  the 
Trustee  through  Mr.  Bowden.  In  our  conversations 
last  night  I  had  understood  that  certain  of  these 
facts  would  be  stipulated  to.  I  am  not  prepared  to 
prove  them  at  this  time.  I  think  Mr.  Bowden  is 
prepared  to  stipulate  that  they  are  true  facts,  but  he 
is  not  prepared  to  stipulate  that  they  are  material. 
I  am  just  wondering,  Mr.  Bowden,  if  it  would  be 
better  for  me  to  go  through  these  statements  sen- 
tence by  sentence  and  then  if  you  are  prepared  to 
stipulate  that  they  are  facts,  you  can  at  that  time 
make  your  objection  to  their  materiality  if  you  so 
desire. 

Mr.  Bowden :  I  will  stipulate  they  are  facts,  but 
I  will  not  stipulate  they  are  competent  evidence  in 
this  case. 

The  Referee:     All  right,  sir. 

Mr.  Stevens :  I  have  these  in  written  form,  your 
Honor.  I  think  it  would  simplify  things  if  I  would 
give  it  to  the  reporter  and  have  it  copied  into  the 
record. 

Mr.  Bowden:  We  would  have  to  have  a  ruling 
on  the  admissibility. 

Mr.  Stevens:  May  I  give  it  to  Your  Honor  to 
read? 


86  Calif.  State  Bd.  of  Equalization 

The  Referee :  I  will  read  it  during  the  noon  hour. 
Will  you  be  back  this  afternoon  ? 

Mr.  Stevens:  I  don't  think  Mr.  Bowden  is  ready 
to  [39]  proceed  this  afternoon. 

The  Referee:  I  will  read  this  and  reserve  my 
ruling  until  you  resume  the  hearing. 

Mr.  Stevens:  In  any  event  it  will  be  stipulated 
those  are  the  facts. 

Mr.  Bowden:  Yes,  it  is  stipulated  those  are  the 
facts,  but  it  is  objected  to  as  evidence  on  the  ground 
it  is  incompetent,  irrelevant,  and  immaterial,  and 
does  not  prove  or  disprove  any  evidence  in  the  case. 

The  Referee :     You  admit  the  statements  are  true  % 

Mr.  Bowden:     That  is  correct. 

The  Referee:     But  you  deny  they  are  pertinent ? 

Mr.  Bowden :     That  is  correct. 

The  Referee:  When  do  you  want  to  resume  this 
contest '? 

(Discussion  in  re.  adjournment  omitted.) 
(Hearing  adjourned  until  November  14,  1946, 
at  10:00  a.m.) 

(Following  is  a  Stipulation  of  Facts  referred 
to  above  and  entered  into  between  the  State 
Board  of  Equalization  and  the  Trustee  herein 
through  their  respective  counsel:) 

"During  the  period  from  November  1,  1945,  to 
February  5,  1946,  West  Coast  Cabinet  Works,  Inc., 
a  corporation  (hereinafter  referred  to  as  the  bank- 
rupt) was  engaged  in  the  business  of  selling  tangible 
personal  property  at  retail  in  the  State  of  Califor- 
nia, under  Seller's  permit  [40]  No.  AL-30146  issued 
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hj  the  State  Board  of  Equalization  of  the  State  of 
California  (hereinafter  referred  to  as  the  Board), 
pursuant  to  provisions  of  Sections  6066,  6067,  and 
6068  of  the  Eevenue  and  Taxation  Code  of  the  State 
of  California.  During  said  period  the  bankrupt  filed 
with  the  Board  sales  tax  returns  and  reported  and 
paid  sales  tax  on  the  taxable  sales  so  reported,  pur- 
suant to  the  provisions  of  Sections  6451,  6452,  6453 
and  6454  of  the  Revenue  and  Taxation  Code  of  the 
State  of  California. 

"On  February  5,  1946,  the  bankrupt  filed  a  peti- 
tion under  Chapter  11,  Section  322  of  the  Bank- 
ruptcy Act  proposing  a  plan  of  arrangement  with 
its  creditors;  on  said  date  George  T.  Goggin  was 
appointed  receiver  of  said  debtor  in  said  proceed- 
ing. On  February  26,  1946,  at  the  first  meeting  of 
creditors,  under  Chapter  11,  Section  322  of  the 
Bankruptcy  Act,  the  creditors  of  said  bankrupt 
nominated  George  T.  Goggin  as  trustee  of  the  estate 
of  said  bankrupt  in  the  event  it  should  be  necessary 
to  administer  the  estate  in  bankruptcy,  and  the  order 
of  Hugh  L.  Dickson,  Referee  in  Bankruptcy,  was 
entered  ajjproving  his  nomination  as  trustee  in  such 
an  event. 

"In  acordance  with  the  provisions  of  Sections 
6066  and  6067  of  the  Revenue  and  Taxation  Code 
of  the  State  of  California,  George  T.  Goggin,  as 
receiver  of  West  Coast  Cabinet  Works,  Inc.,  ap- 
plied to  the  State  Board  of  Equalization  for  a 
seller's  permit  to  engage  in  the  business  [41]  of  sell- 
ing tangible  personal  property  and  was  issued 
Seller's  Permit  No.  AG-27329  for  said  purpose  by 
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the  Board,  pursuant  to  Section  6068  of  tlie  Revenue 
and  Taxation  Code  of  the  State  of  California.  Dur- 
ing the  period  from  February  5,  1946,  to  and  inckid- 
ing  March  11,  1946,  George  T.  Goggin,  as  receiver 
of  West  Coast  Cabinet  Works,  Inc.,  engaged  in  the 
business  of  selling  tangible,  personal  property  at 
retail  in  the  State  of  California  and  filed  with  the 
Board  sales  tax  returns  and  reported  and  paid  sales 
tax  on  the  taxable  sales  so  reported  pursuant  to  the 
provisions  of  Sections  6451,  6452,  6453  and  6454  of 
the  Revenue  and  Taxation  Code  of  the  State  of 
California. 

"On  March  12,  1946,  West  Coast  Cabinet  Works, 
Inc.,  was  adjudicated  bankrupt  and  George  T.  Gog- 
gin was  appointed  trustee  of  said  bankrupt's  estate. 

"In  accordance  with  the  provisions  of  Sections 
6066  and  6067  of  the  Revenue  and  Taxation  Code 
of  the  State  of  California,  George  T.  Goggin,  as 
trustee  of  said  bankrupt,  applied  for  a  seller's  per- 
mit to  engage  in  the  business  of  selling  tangible, 
personal  property  in  the  State  of  California  and 
was  issued  Seller's  Permit  No.  AG-27844  for  said 
purpose  by  the  Board,  pursuant  to  Section  6068  of 
the  Revenue  and  Taxation  Code  of  the  State  of 
California.  During  the  period  from  March  12,  1946, 
to  May  1,  1946,  George  T.  Goggin,  as  trustee  for 
said  bankrupt,  was  engaged  in  the  sale  of  tangible, 
personal  property  at  retail  in  the  State  of  [42] 
California  and  filed  with  the  Board,  sales  tax  returns 
and  reported  and  paid  sales  tax  on  the  taxable  sales 
so  reported  in  said  returns,  pursuant  to  the  pro- 
visions of  Sections  6451,  6452,  6453  and  6454  of  the 
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Revenue  and  Taxation  Code  of  the  State  of  Califor- 
nia. The  Board  was  not  satisfied  with  said  returns 
and,  pursuant  to  the  provisions  of  Section  6481  of 
the  Revenue  and  Taxation  Code  of  the  State  of 
California,  the  Board  made  an  additional  determi- 
nation against  said  trustee  for  said  period  based 
upon  information  within  its  possession  of  tax  in  the 
amount  of  $268.20,  together  with  interest  in  the 
sum  of  $8.04,  for  a  total  amount  of  $276.24.  On  or 
about  September  13,  1946,  the  Board  served  written 
notice  of  such  assessment  upon  said  trustee  by  mail, 
pursuant  to  the  provisions  of  Section  6486  of  the 
Revenue  and  Taxation  Code  of  the  State  of  Cali- 
fornia. 

' '  Said  Trustee  did  not  file  petition  for  redetermi- 
nation with  the  Board  within  30  days  after  service 
upon  him  of  said  notice  of  determination. 

"Said  trustee  did  not  pay  the  tax  and  interest 
assertedly  due  under  said  determination  within  30 
days  after  the  service  upon  him  of  the  notice  thereof 
and,  pursuant  to  the  provisions  of  Section  6565  of 
the  Revenue  and  Taxation  Code  of  the  State  of 
California,  the  Board  imposed  a  penalty  of  10  per 
cent  of  the  amount  of  said  tax  in  the  sum  of  [43] 
$26.82." 

Thursday,  November  14,  1946,  10  A.M. 

The  Referee:  West  Coast  Cabinet  Works,  Inc. 

Mr.  Stevens:  Ready,  your  Honor. 

Mr.  Bowden:  Ready,  your  Honor. 

Mr.  Stevens:  I  would  like  to  call  Mr.  Trezise  to 
the  stand. 
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GEORGE  E.  TREZISE 

called  as  a  witness  on  behalf  of  the  Board,  having 
been  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Stevens : 

Q.  Mr.  Trezise,  are  you  an  officer  of  the  West 
Coast  Cabinet  Works'?  A.     I  am. 

Q.     The  Bankrupt  in  this  proceeding? 

A.    Yes. 

Q.     What  office?  A.     Secretary. 

Q.  Referring  to  the  five  trucks  which  were 
among  the  assets  of  the  Bankrupt  and  which  were 
sold  by  Mr.  Goggin  in  open  court  on  March  29,  1946, 
— I  will  identify  those  more  particularly,  now:  One 
of  them  being  a  1936  Chevrolet  6  Pick-up  Truck  M. 
No.  6462026;  a  1945  Chevrolet  6  Stake  Truck  Mo. 
No.  BG-792418;  a  1945  Chevrolet  6  Stake  Truck 
M.  [44]  No.  BG-782397;  a  1945  Chevrolet  6  Stake 
Truck  M.  No.  BG-790983;  and  a  1946  Chevrolet  6 
Special  Body  Truck  M.  No.  BG-809067,— and  I  will 
ask  you  to  state  for  what  purpose  those  trucks  were 
used  in  the  business  of  the  West  Coast  Cabinet 
Works,  Inc.  % 

Mr.  Bowden:  I  object  to  that  on  the  ground  it  is 
immaterial.  It  does  not  tend  to  prove  or  disprove 
any  issues  in  this  case. 

The  Referee:     I  will  hear  it.  You  may  answer. 

The  Witness:  The  trucks  mentioned  were  used 
for  the  hauling  from  the  two  different  plants  of 
cabintes  to  various  builders  in  Southern  California 
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and  also  they  were  used  in  hauling  different  parts 
and  machinery  from  the  Long  Beach  plant  to  the 
Burbank  plant. 

Q.  (By  Mr.  Stevens)  :  Were  they  used  for  de- 
livery purposes  of  cabinets  sold  by  West  Coast 
Cabinet  Works,  Inc.  ?  A.     That  is  right. 

The  Referee:     That  is,  prior  to  bankruptcy? 

The  Witness:     That  is  right. 

Q.  (By  Mr.  Stevens)  :  Have  you  any  knowledge 
of  their  use  after  bankruptcy?  A.     No. 

Mr.  Stevens:     I  have  no  further  questions. 

Mr.  Bowden:     No  questions.  [45] 

The  Referee :     All  right,  you  may  stand  aside. 

Mr.  Stevens :     Is  Mr.  Goggin  here  % 

Mr.  Goggin:     Yes,  sir. 

Mr.  Stevens:     Will  you  please  take  the  stand? 

GEORGE  T.  GOGGIN 

called  as  a  witness  on  behalf  of  the  Board,  having 
been  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Stevens: 

Q.  Mr.  Goggin,  you  were  first  appointed  receiver 
of  the  West  Coast  Cabinet  Works,  Inc.,  under  a 
Chapter  XI  proceeding,  were  you  not? 

A.     Yes,  I  believe  so. 

Q.  And  as  Receiver  jou  continued  the  business 
of  the  West  Coast  Cabinet  Works,  Inc.  ? 

A.     Well,  I  will  explain  it  this  way.  When  I  took 
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over  the  plant  the  operations  had  ceased.  There  -was 
on  hand  certain  orders  and  contracts  for  manufac- 
turing and  delivering  of  certain  wooden  cabinets. 
In  making  a  survey  of  the  materials  on  hand  we 
found  that  thej"  could  be  assembled  to  complete  a 
portion  of  the  orders.  The  price,  however,  was  such 
that  it  did  not  appear  that  a  profit  could  be  made 
if  the  orders  were  completed  under  the  contracts 
made  by  the  Bankrupt.  So  we  contacted  the  con- 
tractors or  purchasers  in  order  to  have  the  prices 
increased  by  twenty-five  [46]  per  cent,  and  then  we 
completed  certain  orders. 

Q.  You  applied  for  a  sales  tax  permit  from  the 
State  Board  of  Equalization,  a  Seller's  Permit,  did 
you  not?  A.     Yes,  sir. 

Q.     And  you  secured  such  a  permit,  is  that  right  ? 

A.     Yes,  sir. 

Q.  And  you  filed  with  the  State  Board  of  Equal- 
ization a  return  showing  taxable  sales  and  sales  for 
resale  which  were  made  during  the  period  of  your 
operation  as  Receiver? 

A.  Yes.  Now,  with  respect  to  those  returns,  they 
were  prepared  by  the  representative  of  the  State 
Board  of  Equalization.  I  believe  it  was  Mr.  Lilly,  in 
connection  with  Mr.  Butcher. 

Q.     Who  is  Mr.  Butcher? 

A.  He  was  an  agent  of  mine;  he  was  employed 
b}^  me.  Those  returns  were  submitted  and  I  signed 
the  same  and  paid  the  tax  in  relation  thereto.  How- 
ever, one  statement  was  rendered  which  incorpo- 
rated a  sale  of  certain  automobiles  or  trucks  which 
I  sold  in  open  court  in  the  liquidation  of  the  assets. 
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and  I  refused  to  sign  that  return.  Accordingly,  it 
was  modified  and  those  items  were  removed  from  the 
return  and  that  final  return  was  signed  by  me. 

Q.  The  sale  of  those  trucks  was  not,  however, 
made  by  you  during  your  operation  as  Receiver? 

A.     No. 

Q.  I  am  asking  j^ou  about  your  operation  as 
Receiver.  [47] 

A.  They  are  both  tied  in  together  and  it  is  hard 
to  distinguish  between  the  two  administrations. 

Q.  You  were  appointed  Trustee  and  took  office 
as  of  March  12? 

Mr.  Bow  den:     No,  not  Trustee. 

Mr.  Stevens :     March  12,  1946. 

Mr.  Bowden :  What  was  the  date  of  the  appoint- 
ment of  the  Receiver  % 

Mr.  Stevens:     Of  the  Receiver? 

Mr.  Bowden:     Yes. 

Mr.  Stevens :     February  5,  1946. 

Mr.  Goggin:  Well,  I  don't  have  the  dates  before 
me.  If  you  say  that  is  the  date,  I  guess  it  is. 

Mr.  Stevens:  Those  are  the  dates  according  to 
my  notes,  at  least. 

The  Referee:  February  5,  1946,  you  were  ap- 
Ijointed  Receiver.  The  first  meeting  of  creditors  was 
February  26 — no.  You  were  appointed  Trustee  in 
the  event  of  liquidation.  On  March  12  there  was  an 
order  of  adjudication  entered.  Mr.  Goggin  became 
Trustee  and  filed  his  bond  on  March  12,  1946. 

Q.  (By  Mr.  Stevens)  :  After  you  became  Trustee 
of  the  West  Coast  Cabinet  Works,  Inc.,  you  con- 
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tinned  your  operation  of  the  business  to  the  extent 

described  by  you,  did  you  not? 

A.     That  is  correct.  [48] 

Q.  And  3^ou  again  applied  for  a  Sales  Tax  Per- 
mit from  the  State  Board  of  Equalization? 

A.     As  Trustee? 

Q.     As  Trustee. 

A.     I  don't  recall,  but  probably  so. 

Mr.  Bowden:  Is  that  a  fact?  Do  you  know 
whether  or  not  he  did  ? 

Mr.  Stevens :  Yes,  he  did  apply.  We  have  a  copy 
of  a  signed  application. 

The  Witness:  At  least  I  made  a  return  as 
Trustee. 

Mr.  Stevens:  As  a  matter  of  fact,  you  were 
issued  a  permit  as  Trustee,  is  that  not  correct? 

The  Witness:     I  believe  that  is  correct. 

Q.  (By  Mr.  Stevens) :  I  am  going  to  show  you 
one  of  the  Board's  copies  and  see  if  this  will  refresh 
your  recollection  of  the  facts  as  they  existed  at  that 
time.  A.     Yes,  I  signed  that. 

Q.  And  you  do  now  recall  you  were  also  issued 
a  permit  for  the  purpose  of  making  sales  under  the 
Retail  Sales  Act  of  the  State  of  California? 

A.     Yes,  sir. 

Q.  And  you  filed  a  return  under  the  Sales  and 
Use  Tax  law  reporting  certain  of  your  sales  as  tax- 
able sales  and  certain  of  your  sales  as  sales  for  re- 
sale, the  gross  receipts  from  which  would  not  be 
subject  to  the  tax?  [49] 


vs.  George  T.  Goggin  95 

(Testimony  of  George  T.  Goggin.) 

A.  Yes,  as  the  same  were  prepared,  again  by  Mr. 
Lilly  of  your  office  and  Mr.  Butcher. 

Q.    And  signed  by  you  ? 

A.     And   signed  by  me. 

Q.  During  the  period  of  your  operation  of  the 
busmess  on  March  29,  1946,  you  sold  the  five 
trucks 

Mr.  Bowden:    Just  a  minute.    Are  you  through? 

Mr.  Stevens:     No. 

Mr.  Bowden:  Oh.  Don't  answer,  Mr.  Goggin, 
until  I  make  my  objection. 

Q.  (By  Mr.  Stevens)  :  On  March  29,  1946,  you 
sold  five  trucks  which  were  part  of  the  assets  of  the 
West  Coast  Cabinet  Works,  Inc.  ? 

Mr.  Bowden:  Mr.  Reporter,  will  you  read  that 
question.  (Question  read  as  above  recorded.)  Part 
of  the  question  before  that,  I  believe,  he  started  out, 
during  the  operation  of  the  business.  (Previous 
question  read.) 

We  object  on  the  ground  it  is  leading  and  sugges- 
tive and  assumes  a  point  not  in  issue,  if  the  Court 
please. 

The  Referee:  I  think  he  is  trying  to  elicit  the 
facts. 

Mr.  Bowden:  He  said  during  the  operation  of 
the  business  he  sold  these  trucks.  That  is  for  the 
Court  to  find. 

Q.  (By  the  Referee) :  Mr.  Goggin,  were  you 
operating  this  business  after  [50]  you  became 
Trustee  ? 

A.     I  think,  Your  Honor,  just  for  a  short  time, 
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maybe  a  week  or  two  in  completing  the  bailding  of 

two  or  three  kitchen  cabinets. 

Q.  Were  you  operating  the  business  on  the  date 
you  sold  these  five  trucks  I 

A.  I  doubt  it.  I  don't  think  there  was  any  actual 
operation.  The  mechanical  part  of  assembling  the 
wooden  cabinets  and  the  use  of  hammers  and  nails, 
I  think,  ceased  prior  to  the  time  I  sold  the  trucks. 

Now,  the  sale  of  the  trucks  was  had  in  this  man- 
ner. According  to  the  rules  of  court,  I  advertised  the 
sale  in  the  Los  Angeles  Daily  Journal  five  days 
prior  to  this  sale  in  open  court.  The  matter  came  up 
for  hearing  and  there  were  competitive  bids  and  the 
trucks  were  sold  to  various  persons  who  were  the 
highest  and  best  bidders  for  the  equipment.  I  filed  a 
petition  and  obtained  an  order  confirming  the  sale 
of  those  items.  They  were  not  sold  as  part  of  my 
operations  of  the  business  as  such,  but  were  sold  in 
the  liquidation  of  the  assets. 

Mr.  Stevens :     I  move  to  strike  the  last  statement. 

The  Referee:  It  is  a  conclusion.  It  will  go  out, 
and  I  will  draw  the  first  conclusion  and  see  whether 
or  not  I  am  right  if  it  goes  up. 

Q.  (By  Mr.  Stevens)  :  In  order  to  refresh  your 
recollection,  Mr.  Goggin,  [51]  I  would  like  to  call 
your  attention  to  reports  filed  by  you  in  this  pro- 
ceeding for  the  period  during  which  you  operated 
this  business. 

The  Eef eree :     Here  are  the  files. 

Q.  (By  Mr.  Stevens) :  Calling  your  attention 
to  the  First  Report  and  Account  of  Trustee,  Petition 
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to  Pay  Expenses  of  Administration  and  Petition  for 
Dividend,  which  was  filed  on  July  17,  1946,  in  this 
proceeding,  I  refer  to  the  statement  beginning  on 
line  29  of  page  1  of  that  report,  in  which  you  say : 

"That  your  Trustee  caused  the  inventory  to  be 
completed  of  all  the  machinery,  equipment,  office 
furniture,  fixtures,  and  other  incidentals." 

A.     What  page  is  that  on? 

Q.     Page  1,  paragraph  3.  A.     Yes,  sir. 

Q.  "That  your  Trustee  attended  various  meet- 
ings in  court,  conferred  with  numerous  persons  with 
respect  to  the  purchase  and  sale  of  cabinets  and 
scrap  lumber,  etc.,  and  was  authorized  by  the  Court 
to  continue  the  operation  and  to  sell  the  incidental 
merchandise;  that  your  Trustee  advertised  certain 
of  the  office  furniture  and  woodworking  equipment 
and  miscellaneous  machinerj^  for  sale  which  was 
inventoried  at  prices  at  approximately  $7,959.75; 
that  the  said  matter  came  up  for  hearing  and  the 
highest  and  best  offer  received  therefor  was  the 
sum  of  $5,600;  that  the  [52]  Court  confirmed  the 
said  sale.  However,  your  Trustee  conferred  with 
the  purchasers  thereof  who  were  speculators  and 
auctioneers  and  arranged  for  an  auction  of  said 
property  rather  than  having  the  sale  confirmed ;  .  .  . 
that  your  Trustee  also  conducted  a  sale  of  certain 
trucks  which  amounted  to  a  sum  in  excess  of  $10,- 
000."  You  attach  to  your  report  Exhibit  A  showing 
receipts  and  in  which  you  itemize  the  sales  of  cup- 
board cabinets,  scrap  pieces  of  lumber,  kegs  of 
nails,  handles,  hardware,  and  catches,  a  blower,  and 
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a  motor,  a  set  of  tile  equipment,  and  two  shop  desks. 

Mr.  Bowden:  Wliat  page  are  you  reading  from, 
Mr.  Stevens'? 

Mr.  Stevens:  Most  of  those  items  were  taken 
from  page  2  of  Exhibit  A,  and  on  page  3  of  Exhibit 
A  is  reported  a  sale  of  plumbing  pipe,  roofing 
paper 

The  Referee :  Weren't  all  of  those  items  tax  paid, 
Mr.  Stevens? 

Mr.  Stevens :     Practically  all  of  those  were 


The  Referee:  Then  why  devote  so  much  time  to 
them  if  taxes  were  paid  ?  Why  not  get  down  to  the 
five  trucks? 

Mr.  Stevens :  I  just  want  to  refresh  Mr.  Goggin's 
recollection  to  see  if  this  serves  to  refresh  it  as  to 
the  period  in  w^hich  he  continued  the  operation  of 
this  business. 

Q.  Mr,  Goggin,  in  view  of  these  facts  contained 
in  your  petition  I  will  now  ask  you  whether  or  not 
you  did  [53]  not,  as  a  matter  of  fact,  continue  the 
operation  of  the  business  of  the  Bankrupt  subse- 
quent to  April  29,  1946? 

A.     April  29,  is  that  the  question? 

Q.     After  March  29,  1946. 

A.  On  April  23  I  completed  the  sale  to  Builders' 
Control  Service  of  certain  cabinets  for  $205.59.  Also 
on  May  14  I  completed  a  sale  to  Wm.  H.  Cochrane 
Company  of  certain  cabinets  for  $133.60.  Those 
are  the  only  two  jobs  that  were  completed  after  the 
date  that  you  have  mentioned. 

Q.     You  made  a  statement  earlier  this  morning 
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that  you  made  the  sales  of  these  trucks  in  liquida- 
tion of  the  business  of  the  Bankrupt.  How  do  you 
distinguish  these  sales  from  the  sales  of  the  motor 
and  blower  which  you  sold  on  March  12,  1946,  to 
Window  Shade  Products  Company? 

Mr.  Bowden:  We  object  on  the  ground  it  calls 
for  a  conclusion.  He  is  not  required  to  distinguish. 

The  Referee:  Objection  sustained.  I  think  that 
is  an  invasion  perhaps  of  the  province  of  the  Court. 
Let  me  have  the  facts  and  I  will  draw  the  conclu- 
sions. 

Q.  (By  Mr.  Stevens) :  Did  you  not  sell  on  March 
12,  1946,  to  D.  M.  Townsend  and  Roy  H.  Alward  a 
Davis  and  Wells  spindle  boring  machine 

A.     What  was  that  date,  Mr.  Stevens  ? 

Q.     March  12,  1946. 

A.     What  item  was  that  %  [54] 

Q.  A  Davis  and  Wells  boring  machine  with  a 
Reuland  motor.  A.     Yes. 

Q.  And  to  the  same  parties  you  sold  an  Irving- 
ton  swing  saw  with  table  ?  A.    Yes. 

Q.  And  a  Craftsman  belt  sander  with  Peerless 
motor?  A.     Yes,  sir. 

Q.     And  assorted  wood-push-around  hand  trucks? 

A.     Yes,  sir. 

Q.  You  reported  that  sale  in  your  return  as  a 
retail  sale  and  paid  a  tax  measured  by  the  gross 
receipts  from  that  sale  ?  A.     That  item 

Q.  Will  you  please  answer  yes  or  no  and  then 
explain  it? 

A.     Yes,   I  probably  did.  If  it  is   down  on  the 


100  Calif.  State  Bd.  of  Equalization 

(Testimony  of  George  T.  Goggiii.) 
report,  which  I  assume  it  ha,s  been,  that  that  item 
was  reported  by  your  Mr.  Lilly  and  submitted  to  me 
for  signature,  and  I  did  not  cheek  the  items. 

I  believe  personally  that  there  should  not  have 
been  a  tax  paid  upon  the  sale  of  any  capital  assets, 
and  that  was  a  capital  asset. 

Q.  Our  auditor  went  over  the  books  with  your 
Mr.  Butcher,  did  he  not? 

A.     Apparently  so.  [55] 

Q.  Also,  on  March  12,  1946,  did  you  not  sell  to 
Window  Shade  Products  Company  a  Bental  Mar- 
geant  18"  rip  saw  with  General  Electric  10  H.  P. 
motor  ?  A.     Yes,  sir. 

Q.  And  to  the  same  company  on  that  date  did  you 
not  sell  an  American  12"  sticker  with  a  General 
Electric  20  H.P.  motor?  A.     Yes,  sir. 

Q.  And  to  the  same  party  on  the  same  date  a  24" 
Blower  with  U.S.  5  H.P.  motor?  A.     Yes,  sir. 

Q.  AVith  respect  to  those  sales  did  you  not  report 
them  as  retail  sales  in  your  sales  tax  return  tiled 
with  the  State  Board  of  Equalization  and  pay  a 
sales  tax  measured  by  the  gross  receipts  from  those 
sales? 

A.  I  don't  have  the  return,  but  if  you  say  so, 
apparently  I  did. 

Again  with  the  understanding  that  this  report  was 
also  prepared  by  Mr.  Lilly  of  your  office  and  I 
signed  the  same,  and  I  believe  also  that  any  tax  paid 
on  that  item  was  paid  in  error  and  should  be  re- 
turned, it  being  a  capital  asset. 

Mr.  Stevens :     I  move  to  strike  that. 

The  Referee:     It  will  go  out,  sir.  I  will  conclude 
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whether  or  not  that  is  right  or  wrong.  Don't  worry 
about  conclusions  from  these  witnesses.  I  will  take 
care  of  them.  [56]  I  know  a  conclusion  from  a  state- 
ment after  forty  years  of  practice.  All  right,  sir, 
what  is  the  next  question  i 

Q.  (By  Mr.  Stevens) :  On  March  15,  1946,  did 
you  make  a  sale  of  Plywood  to  Gregg  and  Gedney 
in  the  amount  of  $74.50  ?  A.     Yes,  sir. 

Q.  And  did  you  rej^ort  that  sale  as  a  retail  sale 
in  your  sales  tax  return  filed  with  the  State  Board 
of  Equalization  and  pay  the  tax  measured  by  the 
gross  receipts  from  that  sale  ? 

A.  Apparently  so.  And  I  will  make  the  same 
explanation  with  respect  to  that  item  as  I  did  on 
the  others. 

Q.  On  March  19,  1946,  did  you  sell  one  lot  of 
lumber,  scrap  pieces,  to  D.  M.  Townsend  and  Louis 
Lampe  in  the  amount  of  $40  ?  A.     Yes,  sir. 

Q.  Did  you  report  that  sale  in  your  sales  tax 
return  filed  by  you  as  Trustee  with  the  State  Board 
of  Equalization  and  pay  the  tax  measured  by  the 
gross  receipts  from  that  sale  ? 

A.  Apparently  so,  and  again  with  the  same  ex- 
13lanation  as  in  the  previous  answer. 

Mr.  Bowden:  I  don't  like  to  limit  this  examina- 
tion, if  the  Court  please,  but  I  think  we  are  wasting 
time.  Counsel  is  reading  from  the  report  of  the 
Trustee  which  shows  what  he  did.  What  difference 
would  it  make  how  many  [57]  taxes  he  i^aid.  The 
question  is  does  he  have  a  liability  for  this  jDarticu- 
lar  tax.  His  conduct  in  connection  with  the  State 
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Board  of  Equalization  in  filing  his  return  would 

have  no  bearing  on  his  liability  for  the  tax. 

Q.  (By  Mr.  Stevens) :  I  think  I  can  hurry  it 
up  in  this  fashion.  With  respect  to  the  sale  of  every- 
thing other  than  tangible  personal  property,  other 
than  cupboards  reported  by  you  in  your  report  as 
Trustee  and  returned  by  you  in  jowx  sales  tax 
return 

AYait  a  minute.  I  got  the  answer  in  there  before  I 
finished  asking  my  question. 

Will  you  not  admit,  Mr.  Goggin,  that  you  made 
those  returns  and  reported  them  in  your  sales  tax 
return  for  the  period  in  which  you  were  Trustee 
with  the  exception  of  the  five  trucks  which  were 
sold  on  March  29,  1946? 

Mr.  Bowden:  Do  you  understand  the  question, 
Mr.  Goggin? 

The  Witness:     Yes. 

Mr.  Bowden:  Well,  I  don't.  I  just  wondered 
if  you  did. 

The  Witness:  With  the  exception  of  the  trucks 
and  with  the  exception  of  the  sale  conducted  at  pub- 
lic auction  by  Milton  Wershow,  for  which  he  re- 
cevied  $8,768.35,  I  believe  the  answer  would  be  yes. 

Q.  (By  Mr.  Stevens)  :  As  a  matter  of  fact,  Mr. 
Goggin,  you  did  report  in  your  return  the  sales  to 
Mr.  Wershow  as  sales  for  resale  which  were  not 
subject  to  the  tax?  [58] 

A.     I  believe  that  is  correct. 

Mr.  Stevens :     That  is  all. 
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(Testimony  of  George  T.  Goggin.) 
Cross-Examination 
By  Mr.  Bowden : 

Q.  Regarding  these  five  trucks  that  we  have  been 
talking  about,  state  what  you  did  prior  to  selling 
same  and  up  to  the  conclusion  and  confirmation  of 
the  sale  by  the  Court? 

A.  I  was  appointed  Receiver  and  took  over  the 
physical  assets  of  the  Bankrupt,  which  consisted  of 
various  machinery  and  equipment,  together  with 
these  certain  trucks.  The  trucks  were  not  used  and 
were  stored  during  my  administration,  both  as  Re- 
ceiver and  as  Trustee.  After  the  order  of  adjudica- 
tion was  entered  and  I  was  appointed  Trustee,  the 
trucks  together  with  the  other  capital  assets  were 
inventoried  and  the  inventory  was  filed  with  the 
Court.  The  Court  appointed  an  appraiser  and  the 
same  were  appraised.  I  then  advertised  in  the  Los 
Angeles  Daily  Journal  the  sale  of  the  said  trucks, 
that  the  sale  would  be  conducted  in  open  court  before 
Referee  Dickson  and  would  be  sold  to  the  highest 
bidder  subject  to  the  approval  of  the  Court;  that  at 
the  time  of  the  return  or  on  the  return  date  I  an- 
nounced the  sale  and  sold  the  trucks  separately. 
There  was  competitive  bidding  and  they  were  sold 
to  the  highest  bidder.  I  then  prepared  a  petition 
and  return  of  sale  and  I  obtained  a  [59]  court  order 
confirming  the  same  and  delivery  of  the  trucks  was 
made  upon  receipt  of  the  purchase  price. 

Q.  To  the  parties  who  were  the  highest  bidders 
in  court  at  the  time  of  the  sale,  is  that  correct? 
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(Testimony  of  George  T.  Goggin.) 
A.     That  is  correct. 
Mr.  Bowden :     That  is  all. 

Redirect  Examination 
By  Mr.  Stevens : 

Q.  You  did  file  your  returns  as  Trustee  for  the 
period  from  March  12,  1946,  to  and  including  April 
30,  1946,  did  you  not,  Mr.  Goggin? 

A.  Isn't  it  beyond  that  date?  Yes,  I  did,  up  to 
that  date,  at  least. 

Q.  As  a  matter  of  fact,  you  have  received  a  fee 
from  this  Court,  approved  by  the  Referee,  for  oper- 
ating the  business,  in  the  amount  of  $500,  is  that 
right? 

Mr.  Bowden:  Objected  to  on  the  ground  it  is 
immaterial. 

The  Referee:  The  record  speaks  for  itself.  You 
have  it  right  before  you.  I  take  cognizance  of  all  of 
my  ofi&cial  files.  The  objection  is  sustained. 

Q.  (By  Mr.  Stevens)  :  Can  you  give  us  the 
figure,  the  total  amount  received  by  you  from  the 
sale  only  of  cabinets'? 

Mr.  Bowden:  I  object  on  the  ground  it  is  im- 
material. 

The  Referee:  Objection  sustained.  He  has  paid 
the  taxes  [60]  on  those  sales  and  I  am  not  going  to 
go  anj^  further  into  the  matter.  Confine  yourself  to 
the  trucks.  That  is  what  you  are  fighting  about. 

Mr.  Stevens :     That  is  all. 

Mr.  Bowden:     That  is  all. 
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The  Referee:  I  find  there  is  no  liability  for 
sales  tax  on  these  trucks. 

Mr.  Bowden :  Before  the  Court  rules,  I  have  one 
stipulation  I  would  like  to  ha.ve  in  the  record,  please. 

The  Referee:     What  is  it? 

Mr.  Bowden :  Mr.  Stevens,  will  you  stipulate  the 
State  Board  of  Equalization  has  not  filed  a  claim  in 
this  proceeding-  for  the  tax  claimed  due  under  the 
sale  of  these  five  trucks  ? 

Mr.  Stevens:     Yes,  I  will  so  stipulate. 

The  Referee:  All  right,  sir.  The  ruling  will  be 
there  is  no  tax  liability  here.  You  may  draw  findings 
to  that  effect. 

Mr.  Bowden:  And  the  injunction  will  be  issued, 
if  the  Court  please? 

The  Referee :     Yes,  sir. 

Mr.  Bowden:     I  will  prepare  the  order.  [61] 

State  of  California, 
County  of  Los  Angeles — ss. 

I,  Byron  Oyler,  Official  Court  Reporter,  hereby 
certify  that  the  foregoing  pages  comprise  a  true  and 
correct  transcript  of  the  testimony  given  in  the 
above  entitled  matter. 

Dated  this  20th  day  of  November,  1946. 

/s/  BYRON  OYLER, 

Official  Court  Reporter. 

[Endorsed] :    Filed  Nov.  1,  1950  U.S.C.A. 
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CLEEK'S  CEETIFICATE 

United  States  of  America 
Southern  District  of  California — ss. 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  is  a 
full,  true,  and  correct  copy  of  Order  to  Show 
Cause;  Stipulation  and  Order;  Amended  Petition 
for  Order  to  Show  Cause;  Injunction;  Petition  of 
State  Board  of  Equalization  for  Review  of  Ref- 
eree's Order  by  Judge;  Referee's  Certificate  on 
Review;  Order  re  Amendment  of  Referee's  Certifi- 
cate; Stipulation  and  Board's  Exhibits  1,  2  and  3; 
Opinion;  Objections  to  Proposed  Findings;  Pro- 
posed Findings  Pursuant  to  Objections  Heretofore 
Filed;  Findings  of  Fact  and  Conclusions  of  Law 
and  Order  Denying  Petition  to  Review,  all  in  the 
Matter  of  West  Coast  Cabinet  Works,  Inc.,  Debtor, 
No.  44249- W-Bankruptcy,  as  the  same  appears  from 
the  original  record  remaining  in  my  office. 

Witness  my  hand  and  seal  of  said  Court,  this 
17th  day  of  October,  A.D.  1950. 

EDMUND  L.  SMITH, 

Clerk. 

[Seal]  By  /s/  THEODORE  HOCKE, 
Deputy  Clerk. 
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[Endorsed]:  No.  12727.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  California  State 
Board  of  Equalization,  Appellant,  vs.  George  T. 
Goggin,  Trustee  in  Bankruptcy  of  the  Estate  of 
West  Coast  Cabinet  Works,  Inc.,  Appellee.  Tran- 
script of  Record.  Appeal  from  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia,  Central  Division. 

Filed:  November  1,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


[Title  of  Court  of  Appeals  and  Cause.] 

ORDER  GRANTING  PETITION  FOR 
ALLOWANCE  OF  APPEAL 

The  California  State  Board  of  Equalization  pe- 
titions, pursuant  to  Section  24(a)  of  the  Bank- 
ruptcy Act,  11  U.S.C.  §47 (a),  for  the  allowance 
of  an  appeal  from  an  order  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  entered  on  October  5,  1950, 
denying  the  Board's  petition  for  review  of  an  order 
entered  by  the  referee  enjoining  the  Board  from  en- 
forcing provisions  of  the  California  Sales  and  Use 
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Tax  Law  with  reference  to  sales  of  five  trucks  by 
the  trustee  in  bankruptcy. 
The  petition  is  granted  and  the  appeal  is  allowed. 

WILLIAM  DENMAN, 

Chief  Judge. 

WALTER  L.  POPE, 

Circuit  Judge. 

[Endorsed] :  Filed  Nov.  21,  1950. 

PAUL  P.  O'BRIEN, 
Clerk. 


In  the  United  States  Court  of  Appeals 

for  the  Ninth  Circuit 

No.   12727 

CALIFORNIA  STATE  BOARD  OP 
EQUALIZATION, 

Petitioner, 

vs. 

GEORGE  T.  GOGGIN,  Trustee  in  Bankruptcy  of 
the  Estate  of  WEST  COAST  CABINET 
WORKS,  INC., 

Respondent. 

PETITION  FOR  LEAVE  TO  APPEAL  UNDER 
SECTION  24(a)  OF  THE  BANKRUPTCY 
ACT 

To  the  Honorable  Judges  of  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit: 
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The  Petition  of  the  California  State  Board  of 
Equalization  respectfully  represents: 

1.  That  on  the  5th  day  of  October,  1950,  an 
Order  was  entered  by  the  Honorable  Jacob  Wein- 
berger, one  of  the  Judges  of  the  United  States 
District  Court,  for  the  Southern  District  of  Califor- 
nia, in  a  certain  proceeding  in  bankruptcy  wherein 
the  California  State  Board  of  Equalization  was 
petitioner  for  review  of  an  Order  made  and  entered 
by  the  Honorable  Hugh  L.  Dickson,  Referee  in 
Bankruptcy,  and  wherein  George  T.  Goggin,  Trus- 
tee in  Bankruptcy  of  the  Estate  of  West  Coast 
Cabinet  Works,  Inc.,  was  respondent.  The  said 
Order  of  October  5,  1950,  denied  the  Petition  of 
the  California  State  Board  of  Equalization  for 
review  of  the  Order  entered  by  the  Honorable 
Hugh  L.  Dickson,  Referee  in  Bakruptcy,  on  the 
9th  day  of  December,  1946,  permanently  enjoining 
the  California  State  Board  of  Equalization  from 
enforcing  against  the  trustee  in  bankruptcy  or 
the  bankrupt  estate  herein  any  of  the  provisions 
of  the  California  Sales  and  Use  Tax  Law  with 
reference  to  sales  of  five  trucks  by  said  trustee 
on  March  29,  1946.   (C.  T.  144.) 

2.  West  Coast  Cabinet  Works,  Inc.,  a  corpo- 
ration, was  formerly  engaged  in  the  business  of 
manufacturing  and  selling  cabinets.  Prior  to  the 
commencement  of  proceedings  in  the  Bankruptcy 
Court,  that  corporation  filed  the  returns  and  paid 
the  tax  required  by  the  California  Sales  and  Use 
Tax  Law.    On  February  5,   1946,   the   corporation 
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filed  a  petition  under  Chapter  XI  of  the  Bankruptcy 
Act,  and  George  T.  Goggin  was  appointed  receiver 
and  authorized  to  conduct  the  corporation's  business 
and  to  sell  the  same  as  a  going  concern.  As  such 
receiver,  Mr.  Goggin  applied  to  the  California  State 
Board  of  Equalization  (the  State  agency  charged 
with  the  administration  and  enforcement  of  the 
provisions  of  the  California  Sales  and  Use  Tax 
Law)  for  a  seller's  permit  to  engage  in  the  business 
of  selling  tangible  personal  property,  and  the  permit 
was  duly  issued  to  him.  On  March  12,  1946,  West 
Coast  Cabinet  Works,  Inc.,  was  adjudicated  bank- 
rupt and  George  T.  Goggin  was  authorized  to  con- 
tinue his  conduct  of  the  corporation's  business  as 
trustee  in  bankruptc}^  In  this  latter  capacity  Mr. 
Goggin  again  applied  for  and  obtained  a  permit 
to  engage  in  the  business  of  selling  tangible  personal 
property. 

Subsequent  to  Mr.  Goggin 's  appointment  as  trus- 
tee in  bankruptcy,  on  March  12,  1946,  and  to  and 
including  May  14,  1946,  Mr.  Goggin  made  numerous 
sales  of  tangible  personal  propert}^  Most  of  these 
sales  were  retail  sales,  although  some  of  them  were 
sales  for  resale  (R.  T.  17-18a),  and,  with  the  ex- 
ception of  five  sales  on  March  29,  1946,  were  duly 
reported  by  Mr.  Goggin  on  returns  filed  with  the 
California  State  Board  of  Equalization  under  the 
California  Sales  and  Use  Tax  Law.  (E.  T.  15,  18.) 
It  is  to  be  noted  that  Mr.  Goggin  manufactured 
and  sold  cabinets  (a  continuation  of  the  business 
of  the  bankrupt)   as  late  as  May  14,  1946   (E.  T. 
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18a),  although  it  appears  that  an  Order  was  made 
by  the  Referee  on  March  22,  1946,  directing  Mr. 
Goggin  to  sell  the  assets  of  the  bankrupt  estate 
either  at  j)ublic  auction  or  private  sale.    (C.  T.  39.) 

3.  On  or  about  October  3,  1946,  Mr.  Goggin  filed 
a  Petition  for  an  Order  to  Show  Cause  directed 
to  the  California  State  Board  of  Equalization. 
This  petition  was  amended  pursuant  to  stipu- 
lation of  counsel  dated  November  31,  1946  (appar- 
ently October  31,  1946— C.  T.  3;  R.  T.  2),  the 
amended  petition  praying  for  the  issuance  of  an 
Order  directing  the  State  Board  of  Equalization 
to  appear  and  show  cause  why  it  should  not  be 
permanently  restrained  and  enjoined  from  attempt- 
ing to  enforce  any  of  the  provisions  of  the  Cali- 
fornia Sales  and  Use  Tax  Law  or  rules  and  regu- 
lations relating  thereto,  against  Mr.  Goggin,  the 
trustee,  in  connection  with  the  aforesaid  five  un- 
reported sales  made  on  March  29,  1946.  It  is  clear 
from  the  amended  Petition  for  Order  to  Show 
Cause  that  the  sales  on  March  29,  1946,  consisted 
of  sales  in  open  court  of  five  automotive  vehicles 
and  that  the  total  selling  price  amounted  to 
$10,875.00 ;  that  on  or  about  September  11,  1946,  the 
California  State  Board  of  Equalization  duly  de- 
terminated, in  the  manner  provided  for  by  the  Cali- 
fornia Sales  and  Use  Tax  Law,  that  the  trustee 
herein  was  indebted  to  it  in  the  sum  of  $276.24  in 
connection  with  the  aforementioned  sales  on  March 
29,  1946;  and  that  included  in  said  determination 
was  the  ten  per  cent  penalty  provided  for  by  the 
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California  Sales  and  Use  Tax  Law  for  failure  to 
report  sales  made.  (C.  T.  5,  6.)  It  is  clear  that  no- 
tice of  the  aforesaid  determination  was  duly  mailed 
to  the  trustee  herein  as  provided  for  by  the  Cali- 
fornia Sales  and  Use  Tax  Law ;  that  the  determina- 
tion (assessment)  became  final,  no  petition  for  re- 
determination having  been  filed  as  provided  for  by 
the  California  Sales  and  Use  Tax  Law;  and  that 
no  claim  was  filed  with  this  Court  by  the  California 
State  Board  of  Equalization  relating  to  the  afore- 
said tax  determination.    (C.  T.  6,  10;  R.  T.  61.) 

Paragraph  5  of  the  amended  Petition  for  Order 
to  Show  Cause  merely  discloses  the  trustee's  belief 
that  neither  he  nor  the  bankrupt  estate  are  required 
to  comply  with  the  California  Sales  and  Use  Tax 
Law  insofar  as  the  aforesaid  sales  on  March  29, 
1946,  are  concerned,  and  paragraph  6  contains 
merely  the  bald  assertion  that  unless  an  injunction 
is  issued  enjoining  the  California  State  Board  of 
Equalization  from  attempting  to  collect  any  tax 
in  connection  with  the  aforesaid  sales  of  March 
29,  1946,  the  California  State  Board  of  Equalization 
will  continue  to  assess  penalties  against  the  trustee 
herein  and  wall  endeavor  to  enforce  all  of  the  penal 
provisions  against  him  as  provided  for  by  the  Cali- 
fornia Sales  and  L^se  Tax  Law.  (R.  T.  6.)  It  should 
be  noted  at  this  point  that  reference  to  the  entire 
record  herein,  namely,  the  Reporter's  and  Clerk's 
transcripts,  fails  to  disclose  any  evidence  whatso- 
ever that  the  Board  had,  would  have,  or  intended 
to  enforce  penal  provisions  against  the  trustee 
herein,  or  that  the  Board  would  in  any  way  have 
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interfered  with  the  administration  of  the  instant 
estate  or  the  trustee's  possession  of  the  assets  of 
the  estate. 

4.  The  Order  to  Show  Cause  signed  by  the  Ref- 
eree on  October  3, 1946,  ordered  the  various  members 
of  the  California  State  Board  of  Equalization  to 
appear  before  him  on  October  24,  1946,  and  then 
and  there  show  cause  why  a  permanent  injunction 
should  not  be  issued  against  them  enjoining  and 
restraining  them,  and  each  of  them,  from  enforcing 
any  of  the  provisions  of  the  California  Sales  and 
Use  Tax  Law  against  the  trustee  herein,  and  fur- 
ther ordering  that  the  Order  to  Show  Cause  might 
be  served  by  deposit  in  the  mail.    (C.  T.  1.) 

5.  On  October  31,  1946,  and  November  14,  1946, 
trustee's  aforesaid  amended  Petition  duly  came  on 
for  hearing  before  the  Honorable  Hugh  L.  Dickson, 
Referee  in  Bankruptcy,  to  whom  the  said  bank- 
ruptcy proceeding  had  been  duly  referred,  and  on 
December  9,  1946,  the  said  Referee  entered  an 
Order  granting  the  prayer  of  said  amended  Petition. 
(C.  T.  9-11.)  The  Court's  attention  is  again  di- 
rected to  the  Referee's  finding  that  the  California 
State  Board  of  Equalization  had  filed  no  claim  in 
the  bankruptcy  proceeding  for  the  taxes  in  question. 
(C.  T.  10.) 

6.  Thereafter,  on  or  about  January  7,  1947,  the 
California  State  Board  of  Equalization  duly  filed 
its  Petition  for  Review  of  the  said  Order  of  the 
Referee  and  its  Petition  came  on  for  hearing  on 
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the  certificate  of  the  Referee  filed  in  said  District 
Court  on  or  about  February  19,  1947.  Upon  said 
hearing,  the  said  Judge  of  said  District  Court,  on 
the  5th  day  of  October,  1950,  entered  an  Order  dis- 
missing said  Petition  for  Review  and  confirming  the 
Order  entered  by  the  Referee. 

7.  The  Order  of  the  Honorable  Jacob  Wein- 
berger, Judge  of  the  District  Court,  entered  Oc- 
tober 5,  1950,  denying  the  Petition  of  the  California 
State  Board  of  Equalization  for  review  of  the  Ref- 
eree's Order  of  December  9,  1946,  is  erroneous  in 
numerous  respects  and  predicated  upon  a  factual 
situation  not  in  accord  with  the  record  herein,  as 
evidenced  by  the  Opinion  filed  August  7,  1950  (C.  T. 
37-126),  and  the  Findings  of  Fact  filed  October  2, 
1950.    (C.  T.  139-142.) 

The  errors  complained  of  may  be  briefly  sum- 
marized as  follows: 

a.  Neither  the  Referee  nor  the  District 
Court  had  jurisdiction  to  enjoin  the  enforce- 
ment of  a  valid  State  taxing  statute; 

b.  The  Findings  (C.  T.  139-140)  are  not 
supported  by  the  record  as  more  fully  set  forth 
in  the  accompanying  brief; 

c.  The  District  Judge  erroneously  construed 
the  California  Sales  and  Use  Tax  Law; 

d.  The  District  Court  Judge  erroneously 
concluded  that  the  trustee  had  no  plain,  speedy 
or  efficient  remedy  in  the  courts  of  the  State 
of  California  to  dispute  the  legality  and/or 
validity  of  the  tax  assessed  against  him  under 
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the  California  Sales  and  Use  Tax  Law  with 
respect  to  liquidation  sales  made  by  him; 

e.  The  District  Judge  erroneously  concluded 
that  the  California  Sales  and  Use  Tax  Law 
does  not  apply  to  liquidation  sales  made  by  a 
trustee  in  bankruptcy  even  if  the  California 
Sales  and  Use  Tax  Law  is  applicable  to  trus- 
tees in  bankruptcy. 

*     *     * 

Wherefore,  your  petitioner  prays  for  leave  to 
take  an  appeal  from  the  said  Order  entered  by 
the  Honorable  Jacob  Weinberger,  Judge  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division,  on  October  5, 
1950. 

CALIFORNIA  STATE  BOARD 

OF  EQUALIZATION, 
FRED  N.  HOWSER, 
Attorney  General. 

JAMES  E.  SABINE, 

Deputy  Attorney  General. 

/s/  EDWARD  SUMNER, 
Deputy  Attorney  General,  Attorneys  for  California 
State  Board  of  Equalization. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]:  Filed  Nov.  1,  1950. 
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[Title  of  Court  of  Appeals  and  Cause.] 

STATEMENT    OF    POINTS    UPON    WHICH 
APPELLANT   INTENDS   TO  RELY 

Appellant,  California  State  Board  of  Equaliza- 
tion, intends  to  rely  on  appeal  on  the  following 
points : 

1.  The  proceedings  below  amounted  to  a  suit 
against  the  State  of  California  without  its  consent 
and  in  violation  of  the  constitutional  principle 
barring  such  suits; 

2.  Neither  the  Referee,  who  issued  the  Order 
to  Show  Cause  commencing  the  proceedings  result- 
ing in  the. Order  appealed  from,  nor  the  District 
Court  Judge  who  made  said  Order  had  jurisdiction 
to  enjoin  a  State  taxing  agency,  the  appellant  herein, 
from  enforcing  a  valid  State  taxing  statute  against 
respondent ; 

3.  The  Findings  made  by  the  District  Judge  are 
not  supported  by  the  record; 

4.  The  District  Judge  erroneously  construed  the 
California  Sales  and  Use  Tax  Law; 

5.  The  District  Judge  erroneously  concluded  and 
held  that  appellee  had  no  plain,  speedy  or  efficient 
remedy  in  the  court  in  the  State  of  California  to 
dispute  the  legality  and/or  validity  of  any  tax 
assessed  against  him  under  the  California  Sales 
and  Use  Tax  Law  with  respect  to  sales  of  tangible 
personal  property  made  by  him  in  liquidation  of  the 
within  bankrupt  estate; 
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6.  The  District  Judge  erroneously  concluded  and 
held  that  the  California  Sales  and  Use  Tax  Law 
does  not  purport  to  apply  to  a  trustee  in  bankruptcy 
making  sales  of  tangible  personal  property  in  liqui- 
dation of  a  bankrupt  estate ; 

7.  The  District  Judge  erroneously  concluded  and 
held  that,  even  if  the  California  Sales  and  Use  Tax 
Law  does  purport  to  apply  to  a  trustee  in  bank- 
ruptcy making  sales  of  tangible  personal  property 
in  liquidation  of  a  bankrupt  estate,  the  trustee  is 
nevertheless  not  subject  to  the  California  Sales 
and  Use  Tax  Law  by  virtue  of  his  status  as  an 
officer  of  the  Bankruptcy  Court; 

8.  The  action  of  the  District  Judge  in  approving 
the  Order  of  the  Referee  enjoining  appellant  from 
enforcing  the  provisions  of  the  California  Sales 
and  Use  Tax  Law  against  appellee  was  erroneous 
and  contrary  to  law; 

9.  The  Decision  and  Order  of  the  District  Judge 
are  predicated  upon  a  factual  situation  differing 
substantially  from  the  facts  established  by  the 
record  herein.  On  the  facts  as  established  by  the 
record,  appellee  was  clearly  subject  to  all  valid 
State  taxing  statutes,  including  the  California  Sales 
and  Use  Tax  Law. 

Dated:  November  29,  1950. 

FEED  N.  HOWSER, 
Attorney  General. 

JAMES  E.  SABINE, 

Deputy  Attorney  General. 
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/s/  EDWARD  SUMNER, 

Deputy  Attorney  General. 

Attorneys  for  California  State  Board  of  Equaliza- 
tion. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed]:  Filed  Dec.  1,  1950. 


[Title  of  Court  of  Appeals  and  Cause.] 

APPELLANT'S  DESIGNATION  OF  RECORD 
TO  BE  PRINTED 

Appellant,  California  State  Board  of  Equaliza- 
tion, hereby  designates  all  the  documents  (photo- 
stated documents  certified  by  the  Clerk  of  the  Dis- 
trict Court,  and  Reporter's  Transcript)  heretofore 
transmitted  to  this  Court  with  the  Petition  for 
allowance  of  the  within  appeal  as  material  to  the 
consideration  of  said  appeal,  and  hereby  requests 
that  said  documents  comprising  the  entire  record 
of  all  the  proceedings  herein  be  printed  as  such. 

Dated:  November  29,  1950. 

FRED  N.  HOWSER, 

Attorney  General. 
JAMES  E.  SABINE, 

Deputy  Attorney  General. 

/s/  EDWARD  SUMNER, 

Deputy  Attorney  General. 
Attorneys  for  California  State 
Board  of  Equalization. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :  Filed  Dec.  1,  1950. 
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No.  12727 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


California  State  Board  of  Equalization, 

Appellant, 


vs. 


George  T.  Goggin,  Trustee  in  Bankruptcy  of  the  Estate 
of  West  Coast  Cabinet  Works,  Inc., 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Preliminary  Jurisdictional  Statement. 

The  within  appeal  is  taken  pursuant  to  an  Order  of 
this  Court  filed  November  21,  1950  [Tr.  107-108]  upon 
appellant's  petition  pursuant  to  Section  24(a)  of  the  Bank- 
ruptcy Act,  11  U.  S.  C,  Section  47(a),  for  the  allowance 
of  an  appeal  from  an  Order  [Tr.  48,  49]  of  the  United 
States  District  Court  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  entered  on  October  5,  1950, 
denying  appellant's  petition  for  review  of  an  Order  [Tr. 
8-11]  entered  by  the  Honorable  Hugh  L.  Dickson,  Referee 
in  Bankruptcy,  enjoining  appellant  from  enforcing  pro- 
visions of  the  California  Sales  and  Use  Tax  Law  with 
reference  to  sales  of  five  trucks  by  appellee.  The  opinion 
of  the  District  Court  was  filed  August  7,  1950,  and  is  re- 
ported in  92  Fed.  Supp.  636. 
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Statement  of  the  Case. 
The  presentation  of  the  issues  involved  in  this  appeal 
is  complicated  by  the  fact  that  appellant's  view  of  the 
facts  established  by  the  record  differs  fundamentally  from' 
the  factual  situation  upon  which  the  decision  of  the  Dis- 
trict Court  was  predicated.  Furthermore,  the  Judge  below 
rendered  a  lengthy  written  opinion  covering  34  pages  in 
92  Fed.  Supp.  pages  636-672,  inclusive,  which  is  likewise 
predicated  upon  a  factual  situation  which  appellant  sub- 
mits is  not  supported  by  the  record,  and  upon  various  er- 
roneous conclusions  regarding  the  nature  and  character 
of  the  California  Sales  and  Use  Tax  Law.  It  is  obvious, 
therefore,  that  Appellant's  Opening  Brief  must  concern 
itself  not  only  with  the  issues  related  to  the  factual  situa- 
tion established  by  the  record  herein  but  also  with  the 
issues  considered  by  the  District  Judge  under  his  view 
of  the  facts. 

To  facilitate  this  Court's  consideration  of  all  the  issues 
involved  in  this  appeal,  the  argument  herein  will  be  pre- 
sented in  two  parts.  The  first  part  of  the  argument  will 
be  predicated  upon  the  record.  The  second  part  of  the 
argument  will  be  predicated  upon  the  District  Judge's 
view  of  the  facts.  To  additionally  simplify  this  presen- 
tation, each  part  of  the  argument  will  contain  its  own 
preliminary   factual  statement. 

This  Court  is  respectfully  requested,  considering  coun- 
sel's burden  in  this  matter  and  the  end  sought  to  be  ac- 
complished, viz.,  as  concise  and  coherent  a  presentation 
as  possible  under  the  circumstances,  to  indulge  this  devia- 
tion from  the  form  ordinarily  employed  by  an  appellant 
in  his  opening  brief. 


ARGUMENT. 

PART  I:     ISSUES  RAISED  IN  LIGHT  OF  THE 
FACTS   ESTABLISHED   BY   THE   RECORD. 

A.     Pertinent  Facts. 

Proceedings  involving  West  Coast  Cabinet  Works,  Inc., 
a  corporation,  were  first  commenced  in  the  Bankruptcy 
Court  on  February  5,  1946,  by  the  fihng  of  a  petition 
under  Chapter  XI  of  the  Bankruptcy  Act.  Prior  to  that 
date  the  corporation  had  been  engaged  in  the  business  of 
selHng  tangible  personal  property  at  retail  in  the  State 
of  California  under  a  seller's  permit  issued  by  appellant 
pursuant  to  the  provisions  of  the  California  Sales  and 
Use  Tax  Law,  California  Revenue  and  Taxation  Code, 
Division  2,  Part  1.  It  is  not  disputed  that  prior  to 
February  5,  1946  (the  commencement  of  proceedings 
under  Chapter  XI)  the  corporation  duly  filed  with  appel- 
lant the  returns  required  by  the  California  Sales  and  Use 
Tax  Law.  Nor  is  it  disputed  that  the  tax  attributable  to 
the  sales  reported  on  said  returns  was  duly  paid  to  appel- 
lant as  required  by  said  law.     [Tr.  86-87.] 

Upon  the  filing  of  the  corporation's  petition  under 
Chapter  XI  of  the  Bankruptcy  Act  on  February  5,  1946, 
George  T.  Goggin  was  appointed  as  receiver,  and  on 
February  26,  1946,  Mr.  Goggin  was  additionally  nomi- 
nated to  act  as  trustee  of  the  corporation's  estate  in  the 
event  adjudication  occurred.  Mr.  Goggin's  prospective 
nomination  as  trustee  was  duly  approved  by  the  referee 
having  jurisdiction.      [Tr.   87.] 

Upon  his  appointment  as  receiver  in  the  Chapter  XI 
proceedings  commenced  by  West  Coast  Cabinet  Works, 
Inc.  (thereupon  the  debtor  in  those  proceedings),  Mr. 
Goggin  applied  for  and  obtained  from  appellant  a  seller's 
permit  to  engage  in  the  business  of  selling  tangible  per- 


sonal  property,  and  it  is  not  disputed  that  Mr.  Goggin,  as 
receiver,  engaged  in  the  business  of  selling  tangible  per- 
sonal property  at  retail  in  the  State  of  California  from 
February  5,  1946,  to  and  including  March  11,  1946.  Nor 
is  it  disputed  that  the  returns  and  tax  payments  required 
by  the  California  Sales  and  Use  Tax  Law  for  that  period 
were  duly  filed  and  paid,  respectively,  by  Mr.  Goggin,  as 
receiver.     [Tr.  87-88.] 

On  March  12,  1946,  West  Coast  Cabinet  Works,  Inc., 
was  adjudicated  bankrupt,  and  pursuant  to  the  aforesaid 
nomination  Mr.  Goggin  was  duly  appointed  trustee  in 
bankruptcy  of  said  corporation's  estate.  Again,  as  was 
the  case  when  Mr.  Goggin  was  appointed  receiver  of  this 
corporation  under  Chapter  XI,  he  applied  for  and  ob- 
tained from  appellant  a  permit  to  engage  in  the  business 
of  selling  tangible  personal  property  in  the  State  of  Cali- 
fornia, and  appellee  stipulated  in  the  course  of  the  hear- 
ing before  the  Referee  from  which  this  appeal  originates 
that  appellee  was  engaged  in  the  sale  of  tangible  personal 
property  at  retail  in  the  State  of  California  during  the 
period  commencing  March  12,  1946,  to  and  including 
May  1,  1946.  [Tr.  88.]  It  was  further  stipulated  that 
not  only  had  appellee  engaged  in  the  sale  of  tangible  per- 
sonal property  at  retail  in  this  state  during  the  period 
March  12,  1946,  to  May  1,  1946,  inclusive,  but  also  that 
appellee  had  filed  with  appellant  the  returns  required  by 
the  California  Sales  and  Use  Tax  Law  for  that  period 
and  paid  the  tax  on  the  taxable  sales  reported  thereon. 
[Tr.   88.] 

The  record  further  discloses  [Tr.  63-66]  that  numerous 
retail  sales  and  sales  for  resale  were  made  by  Mr.  Gog- 
gin, first  as  receiver  and  then  as  trustee,  during  the  period 
commencing  March  12,  1946,  to  and  including  May  14, 
1946. 
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On  or  about  September  13,  1946,  upon  audit  of  the 
returns  filed  by  appellee,  as  aforesaid,  appellant  duly  de- 
termined in  the  manner  provided  for  by  the  California 
Sales  and  Use  Tax  Law  that  appellee  was  indebted  to  it 
under  said  law  for  taxes  attributable  to  the  sale  of  five 
trucks  on  March  29,  1946,  which  had  not  been  reported 
by  appellee  upon  the  returns  filed  by  him,  as  aforesaid. 
[Tr.  6,  66,  89.]  Appellee  did  not  contest  appellant's 
determination  of  additional  taxes  due  by  the  filing  of  the 
petition  for  redetermination,  as  provided  for  by  the  Cali- 
fornia Sales  and  Use  Tax  Law,  nor  did  he  pay  the  ad- 
ditional tax  and  interest  determined  to  be  due  after  the 
additional  determination  became  final  under  said  law. 
[Tr.  89.]  Upon  appellee's  failure  to  pay  the  additional 
determination  and  interest,  after  the  determination  be- 
came final,  appellant  thereupon  added  to  the  determination 
of  additional  tax  due  the  ten  per  cent  penalty  imposed  by 
the  Sales  and  Use  Tax  Law  for  failure  to  make  timely 
payment.      [Tr.   89.] 

On  October  3,  1946  [Tr.  4]  appellee  obtained  from  the 
Referee  in  Bankruptcy  an  ex  parte  Order  directed  to 
appellant  Board  members  requiring  them  to  appear  before 
the  Referee  and  show  cause  why  they  should  not  be  per- 
manently enjoined  and  restrained  from  enforcing  the 
provisions  of  the  California  Sales  and  Use  Tax  Law 
against  appellee.  The  Referee  directed  service  by  mail. 
The  petition  upon  which  said  Order  to  Show  Cause  was 
issued  (amended  by  stipulation)  made  it  clear  that  the 
enforcement  sought  to  be  enjoined  thereby  was  collection 
of  the  tax,  penalty  and  interest  determined  to  be  due 
appellant  from  appellee,  as  aforesaid,  with  respect  to  the 
sale  of  five  trucks  by  appellee  on  March  29,  1946.  [Tr. 
5-7,  66,  89.]  Reference  to  the  entire  record  herein  fails 
to   disclose   that  appellant   took   any   action   of  any   kind 


zvhatsoever  to  collect  the  aforesaid  additional  sales  tax 
determination  beyond  notifying  appellee  that  said  deter- 
mination had  been  made.  Appellant  did  not  at  any  time 
file  a  claim  or  proof  of  claim  for  the  aforesaid  tax  lia- 
bility in  the  Bankruptcy  Court. 

Pursuant  to  the  aforesaid  Order  to  Show  Cause,  hear- 
ings were  had  before  the  Honorable  Hugh  L.  Dickson, 
the  Referee  in  Bankruptcy  having  jurisdiction  of  the 
bankrupt  estate,  and  on  December  9,  1946,  the  Referee 
permanently  enjoined  appellant  from  attempting  in  any 
manner  whatsoever  to  enforce  against  appellee  or  the 
within  bankrupt  estate  payment  of  the  aforesaid  addi- 
tional determination.  Additionally  enjoined  was  any 
enforcement  of  or  attempt  to  enforce,  against  appellee  or 
the  within  bankrupt  estate,  any  of  the  provisions  of  the 
California  Sales  and  Use  Tax  Law  with  reference  to  the 
aforesaid  sales  on  March  29,  1946. 

On  January  7,  1947,  appellant  duly  petitioned  [Tr. 
11-20]  for  review  of  the  aforesaid  Referee's  Order,  and 
on  February  19,  1947,  the  Referee  filed  his  Certificate  on 
Review.  On  February  14,  1949  [Tr.  24],  pursuant  to 
a  stipulation  of  counsel  dated  February  9,  1949  [Tr. 
24-29],  the  District  Judge  before  whom  the  aforesaid 
Petition  for  Review  was  pending  ordered  the  Referee's 
Certificate  amended  pursuant  to  said  stipulation. 

The  Court's  attention  is  directed  to  the  fact  that  the 
stipulation,  pursuant  to  which  the  Referee's  Certificate 
was  amended,  makes  part  of  the  record  testimony  and  evi- 
dence establishing  (1)  appellant's  administrative  practice 
in  applying  the  California  Sales  and  Use  Tax  Law  in  con- 
nection with  liquidating  sales,  and  (2)  that  audit  of  ap- 
pellee's activities  during  the  period   March   12,    1946,   to 
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April  14,  1946,  inclusive  [see  Tr.  64-66],  disclosed  44 
sales  of  tangible  personal  property;  that  32  of  such  sales 
were  retail  sales,  or,  in  other  words,  sales  to  ultimate 
consumers  or  for  purposes  other  than  resale;  that  12  of 
such  sales  were  sales  for  resale;  and  that  9  of  the  afore- 
said 44  sales  of  tangible  personal  property  were  sales  of 
cabinets  or  cupboards  which  ivere  manufactured  in  the 
course  of  the  appellee's  operation  of  the  bankrupt' s  busi- 
ness.   [Tr.  28.] 

The  Court's  attention  is  additionally  directed  to  the 
First  and  Final  Report  and  Account  of  Receiver,  Petition 
to  pay  expenses  of  administration  and  Petition  for  dis- 
charge, filed  by  appellee  with  the  Bankruptcy  Court  on 
July  17,  1946.  [Tr.  52-53.]  It  is  clear  from  paragraphs 
II  and  V  thereof  that  George  T.  Goggin,  as  receiver, 
maintained  and  operated  the  business  of  the  bankrupt 
from  February  5,  1946,  to  March  12,  1946,  and  that  he 
claimed,  and  was  allowed,  compensation  therefor.  The 
Order  approving  appellee's  First  Report  and  Account 
dated  August  20,  1946  (after  a  hearing  thereon  on  Aug- 
ust 8,  1946),  specifically  allowed  appellee  the  sum  of 
$450.00,  apparently  as  an  additional  fee  for  operating  the 
bankrupt's  business  as  receiver,  and  the  further  sum  of 
$500.00  was  paid  to  appellee  for  operating  the  business  as 
trustee  in  addition  to  the  trustee's  fee. 

After  amendment  of  the  Referee's  Certificate,  as  set 
forth  above,  to  add  the  matters  indicated  to  the  record 
herein,  and  after  appellant's  Petition  for  Review  was 
heard  by  the  Honorable  Jacob  \\^einberger,  Judge  of  the 
District  Court,  the  Judge  filed  his  Opinion  which  is  re- 
ported in  92  Fed.  Supp.  636.  Counsel  for  appellee  pre- 
pared proposed  findings  and  on  August  24,  1950,  appel- 
lant  filed   its   objections   thereto.      [Tr.    35-38.]      There- 


after,  pursuant  to  a  minute  order  (Judge  Weinberger's 
calendar  August  29,  1950)  appellant  prepared  and  filed 
proposed  findings  pursuant  to  the  aforesaid  objections. 
[Tr.  38-43.] 

On  October  2,  1950,  Judge  Weinberger  filed  his  Find- 
ings and  Conclusions  of  Law  and  formal  Order  [Tr. 
43-49]   denying  the  Board's  Petition  for  Review. 

B.     The  District  Court's  Findings  Are  Not  Supported 

by  the  Record. 

It  is  to  be  noted  that  Judge  Weinberger  in  his  findings 
specifically  found  that  appellee  conducted  the  business  of 
the  bankrupt  and  engaged  in  the  business  of  selling 
tangible  personal  property  at  retail  only  to  and  including 
March  22,  1946  despite  the  fact  that  the  stipulation  of 
facts  previously  referred  to  [Tr.  88]  entered  into  by  and 
between  counsel  for  the  parties  to  this  appeal,  in  the  course 
of  the  hearing  before  the  Referee  on  the  Order  to  Show 
Cause  involved  herein,  specifically  establishes  that  during 
"the  period  from  March  12,  1946,  to  May  1,  1946,  George 
T.  Goggin,  as  trustee  for  said  bankrupt,  was  engaged  in 
the  sale  of  tangible  personal  property  at  retail  in  the  State 
of  California  and  filed  with  the  Board  sales  tax  returns 
and  reported  and  paid  sales  tax  on  the  taxable  sales  so  re- 
ported in  said  returns.  .  .  ."  The  foregoing  finding 
was  made  by  the  Judge  despite  the  fact  that  the  record 
herein  establishes  retail  sales  made  by  appellee  from  March 
26  to  May  14,  1946,  ten  of  which,  at  least,  were  made  from 
the  premises  at  which  appellee  was  operating  the  bank- 


rupt's  business.  [Tr.  53.]  Reference  to  Board's  Exhibit 
"A"  [Tr.  64-66]  discloses  that  appellee's  last  sale  on  May 
14,  1946,  was  a  sale  of  cabinets  completed  after  March 
29,  1946. 

Judge  Weinberger's  Findings  of  Fact,  paragraph  VIII, 
to  the  effect  that  appellant  "prior  to  the  issuance  by  the 
Referee  of  the  injunction  herein,  and  at  the  time  of  the 
issuance  of  said  injunction  was  attempting  to,  and  unless 
restrained  will,  enforce  the  provisions  of  said  law  against 
the  trustee  and  the  bankrupt  estate  herein"  is  entirely  un- 
supported by  the  record  which  discloses  that  the  only  ac- 
tion taken  by  appellant  consisted  of  making  the  additional 
determination  in  the  manner  provided  for  by  the  California 
Sales  and  Use  Tax  Law  and  making  a  demand  for  the 
payment  thereof.  There  is  nothing  in  the  record  to  inti- 
mate, even  remotely,  that  any  improper  action  against  ap- 
pellee or  the  within  bankrupt  estate  was  ever  contemplated 
by  appellant. 

In  paragraph  IX  of  his  Findings  the  District  Judge 
again  found  as  a  fact,  contrary  to  the  record  herein  as 
outlined  above,  that  appellee  did  not  conduct  any  business 
nor  engage  in  the  business  of  selling  tangible  personal 
property  subsequent  to  March  22,  1946. 

It  will  serve  no  purpose  to  repeat  here  the  full  extent 
of  the  District  Judge's  deviation  from  the  record  in  his 
Findings  of  Fact,  inasmuch  as  the  extent  of  that  deviation 
is  fully  outlined  in  appellant's  objections  to  appellee's  pro- 
posed Findings  and  in  the  proposed  Findings  prepared  by 
appellant.     [Tr.  35-43.] 
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Briefly  summarized,  however,  appellant  submits  that  the 
record  herein  establishes  clearly  that  the  five  trucks  sold 
on  March  29,  1946,  were  sold  by  appellee  during  a  period 
in  which  he  was  operating  the  business  of  the  bankrupt. 
It  is  not  disputed  that  the  five  sales  of  trucks  were  liquidat- 
ing sales. 

C.     Issues  Raised  in  Light  of  the  Facts  Established  by 

the  Record. 

1.  May  a  Referee  in  Bankruptcy,  ex  parte,  solely 
upon  petition  of  a  trustee  in  bankruptcy  in  a  proceed- 
ing to  which  neither  the  State  of  California  nor  the 
agency  here  involved  is  a  party  obtain  jurisdiction  of 
the  State  of  California  and/or  said  agency  by  the 
issuance  of  an  order  to  show  cause  peremptorily  di- 
recting the  agency  to  appear  and  show  cause  why  it 
should  not  be  enjoined  from  enforcing  a  valid  state 
taxing  statute  with  respect  to  activities  of  a  trustee 
in  bankruptcy  during  a  period  in  which  he  was  op- 
erating the  business  of  a  bankrupt? 

2.  Assuming,  arguendo,  that  a  bankruptcy  referee 
has  jurisdiction  to  issue  an  order  to  show  cause  as 
outlined  in  the  preceding  paragraph,  are  the  gross  re- 
ceipts from  liquidating  sales  made  by  a   trustee  in 

'  bankruptcy,  during  a  period  in  which  he  is  operating 
a  bankrupt's  business,  includible  in  the  measure  of  the 
tax  imposed  upon  said  trustee  by  the  California  Sales 
and  Use  Tax  Law  for  the  privilege  of  engaging  in 
the  business  of  making  sales  of  tangible  personal  prop- 
erty at  retail? 
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D.     Specification  of  Errors. 

1.  The  District  Judge  failed  to  recognize  that  the 
proceedings  before  the  Referee  amounted  to  a  suit 
against  the  State  of  California  without  its  consent. 

2.  The  District  Judge  failed  to  give  effect  to  the 
provisions  of  Section  960,  28  U.  S.  C,  which  pro- 
vides that  any  officer  or  agent  conducting  any  business 
under  authority  of  the  United  States  Court  shall  be 
subject  to  all  State  taxes  applicable  to  such  business  to 
the  same  extent  as  if  it  were  conducted  by  an  indi- 
vidual or  corporation. 

3.  Assuming  the  District  Judge  had  jurisdiction  to 
determine  the  tax  question  involved,  he  erroneously 
concluded  that  the  gross  receipts  derived  by  a  trustee 
in  bankruptcy  from  liquidation  sales  made  during  a 
period  within  which  the  trustee  was  operating  a  bank- 
rupt's business,  and  engaging  in  the  business  of  mak- 
ing sales  of  tangible  personal  property  at  retail,  are 
not  includible  in  the  measure  of  the  tax  imposed  by  the 
California  Sales  and  Use  Tax  Law  upon  retailers  for 
the  privilege  of  engaging  in  that  activity. 

E.     It  Is  Elementary  That  a  State  Cannot  Be  Sued 
Without  Its  Consent. 

A  state's  immunity  from  suit  without  its  consent,  either 
directly  or  through  one  of  its  duly  constituted  agencies, 
is  too  well  established  to  warrant  discussion. 

Willoughby  on  the  Constitution  of  the  United 
States,  Vol.  3,  2d  Ed.  (1929),  commencing  at 
page  1381,  and  at  page  1396; 

49  Am.  Jur.,  at  pages  301,  304. 
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F.  Neither  the  State  of  California  Nor  Its  Duly  Au- 
thorized Taxing  Agency,  the  California  State 
Board  of  Equalization  (Appellant  Herein)  Was  a 
Party  to  the  Bankruptcy  Proceeding  Involving  the 
West  Coast  Cabinet  Works,  Inc. 

Bankruptcy  proceedings  are  proceedings  in  rem. 
1  Remington  on  Bankruptcy.  40  et  seq. 

Upon  the  commencement  of  a  bankruptcy  proceeding  by 
the  filing  of  an  appropriate  petition,  the  bankruptcy  court 
obtains  jurisdiction  only  of  the  bankrupt,  the  bankrupt's 
estate  and  creditors  of  the  bankrupt. 

It  is  apparent  from  the  record  herein  that  the  bank- 
ruptcy referee  did  not  attempt  to  obtain  jurisdiction  of  ap- 
pellant as  a  creditor  of  the  bankrupt,  for,  obviously,  the 
Referee's  Order  to  Show  Cause  related  to  a  tax  liability 
attributable  to  the  activities  of  appellee,  the  trustee  in 
bankruptcy. 

G.  The  Proceedings  Below  in  Effect  Amounted  to  a 
Suit  Against  Appellant,  a  Duly  Constituted 
Agency  of  the  State  of  California. 

Inasmuch  as  appellant  was  not  asserting  a  claim  in  the 
bankruptcy  proceedings  involving  West  Coast  Cabinet 
Works  and,  accordingly,  was  not  a  party  to  that  proceed- 
ing, it  is  apparent  that  for  there  to  be  a  valid  injunction 
against  appellant  this  Court  must  conclude  that  appellee 
commenced  some  independent  proceeding  to  which  appel- 
lant was  properly  made  a  party  in  a  court  of  competent 
jurisdiction. 

We  are  not  aware  of  any  proceeding  or  any  suit 
properly  commenced  by  appellee  against  appellant  in  con- 
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formity  with  the  provisions  of  the  Judicial  Code.  For  this 
Court  to  uphold  the  Order  below,  accordingly,  it  must 
necessarily  conclude  that  appellee  somehow  properly  com- 
menced a  suit  against  appellant  in  an  authorized  manner. 
We  are  unable  to  perceive  how  such  a  conclusion  can  be 
reached. 

H.  The  State  of  California  Has  Specifically  Denied  Its 
Consent  to  Procedure  by  Way  of  Injunction, 
Mandamus,  or  Other  Legal  or  Equitable  Process 
to  Prevent  or  Enjoin  the  Collection  of  Any  Tax 
Under  the  California  Sales  and  Use  Tax  Law. 

Even  if  it  be  assumed,  arguendo,  that  appellee  did  ap- 
propriately attempt  to  commence  an  action  against  appel- 
lant for  an  injunction,  that  action  will  nevertheless  not  lie 
since  the  State  of  California  has  specifically  denied  its  con- 
sent to  a  suit  against  it  to  enjoin  the  collection  of  any  tax 
liability  arising  under  the  California  Sales  and  Use  Tax 
Law. 

California  Constitution,  Article  XX,  Section  6; 

California  Sales  and  Use  Tax  Law,  California 
Revenue  and  Taxation  Code,  Div.  2,  Part  1,  Sec. 
6931. 

I.  Federal  District  Courts  Do  Not  Have  Jurisdiction 
to  Enjoin  the  Collection  of  State  Taxes  Under  a 
Valid  Taxing  Statute  Where  an  Adequate  Remedy 
Exists  Under  State  Law. 

Apart  from  considerations  of  immunity  and  consent  to 
a  suit,  it  is  to  be  noted  that  Federal  District  Courts  are 
courts  of  limited  jurisdiction  having  only  such  jurisdiction 
as  Congress  has  specifically  conferred  upon  them.  It  is 
clear  from  the  provisions  of  Section  1341,  28  U.  S.  C,  that 
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the  power  conferred  upon  Federal  District  Courts  does  not 
include  the  power  to  enjoin  the  collection  of  state  taxes 
under  a  valid  taxing  statute  where  an  adequate  remedy 
exists  under  state  law.  It  has  been  established  in  Federal 
District  and  Appellate  Courts  that  an  adequate  remedy 
does  exist  under  the  California  Sales  and  Use  Tax  Law. 

Nevada-California  Electric   Corp.   v.    Corhett,   22 
Fed.  Supp.  951 ; 

Corhett  v.  Printers  &  Publishers  Corp.,  Ltd.,  127 
F.  2d  195. 

(We  note  at  this  point  that  the  District  Judge  did  not 
agree  with  appellant's  contention  that  a  speedy  and  ade- 
quate remedy  was  available  to  appellee.  However,  the 
District  Judge's  conclusion  was  predicated  upon  the  nu- 
merous erroneous  premises  discussed  below  in  our  analysis 
of  his  Opinion.) 

The  Court's  attention  is  additionally  directed,  insofar  as 
jurisdiction  of  the  Federal  District  Court  is  concerned,  to 
the  fact  that,  if  it  holds  Section  1341  inapplicable  here,  ap- 
pellee did  not  comply  with  Rules  3,  4  and  8  of  the  Federal 
Rules  of  Civil  Procedure  in  attempting  to  bring  a  suit  for 
injunction  against  appellant. 

Additionally  noted  should  be  the  provisions  of  Sections 
2281  and  2284,  28  U.  S.  C,  which  provide  that  even  in  in- 
stances where  a  State  board  such  as  appellant  seeks  to  en- 
force an  unconstitutional  state  statute  an  injunction  may 
be  issued  only  by  a  three  judge  court. 
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J.     In  Any  Event  the  Taxes  in  Question  Were 
Properly  Imposed  Upon  Appellee. 

This  point  will  be  discussed  here  on  the  assumption 
that  the  tax  question  involved  is  properly  before  this  Court, 
and  without  regard  to  the  District  Judge's  Opinion,  which 
will  be  analyzed  below. 

1.     Nature  of  the  Tax. 

The  California  sales  tax  is  imposed  upon  "all  retailers" 
at  the  rate  of  three  per  cent  (for  a  time  two  and  one-half 
per  cent)  of  the  gross  receipts  derived  by  them  from 
the  sale  of  "all  tangible  personal  property  sold  at  re- 
tail in  this  state."  (California  Sales  and  Use  Tax  Law, 
Revenue  and  Taxation  Code,  Section  6051.) 

"Retailers"  are  defined  in  Section  6015  of  the  Sales  and 
Use  Tax  Law.  Prior  to  July  1,  1949,  and  during  the 
period  involved  herein,  the  definition  of  "retailer"  included 
"Every  person  engaged  in  the  business  of  making  sales  at 
retail  or  in  the  business  of  making  retail  sales  at  auction 
of  tangible  personal  property  owned  by  the  person  or 
others."  In  1949  (California  Statutes  1949,  Chapter  728 
— operative  July  1,  1949)  the  foregoing  quoted  language 
was  amended  to  read  "Every  seller  who  makes  any  retail 
sale  or  sales  of  tangible  personal  property  and  every  per- 
son engaged  in  the  business  of  making  retail  sales  at  auc- 
tion of  tangible  personal  property  owned  by  the  person  or 
others." 

The  term  "business"  is  defined  by  the  California  Sales 
and  Use  Tax  Law  as  including  "any  activity  engaged 
in  by  any  person  or  caused  to  be  engaged  in  by  him  with 
the  object  of  gain,  benefit,  or  advantage,  either  direct  or 
indirect." 
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As  construed  by  the  California  Supreme  Court,  the 
term  "business",  as  employed  in  the  California  Sales  and 
Use  Tax  Law,  does  not  necessarily  involve  the  making  of 
a  profit,  nor  does  it  necessarily  involve  the  operation  of  a 
business  enterprise  in  the  general  sense.  In  Union  League 
Club  V.  Johnson,  18  Cal.  2d  275,  the  California  Supreme 
Court  held  that  gross  receipts  from  the  operation  of  a  din- 
ing room  and  bar  of  a  non-profit  corporation  organized  for 
social  and  political  purposes  were  nevertheless  subject  to 
the  sales  tax  because  some  gain,  benefit  or  advantage  was 
derived  therefrom  by  the  Club.  In  Los  Angeles  City  High 
Sehool  District  v.  State  Board  of  Equalisation,  71  Cal. 
App.  2d  486,  the  California  District  Court  of  Appeal  held 
that  a  school  district  was  engaged  in  "business"  within  the 
purview  of  the  California  Sales  and  Use  Tax  Law  by 
virtue  of  retail  sales,  averaging  two  or  three  per  quarter 
over  a  period  of  several  years,  of  tangible  personal  property 
no  longer  needed  for  school  purposes.  Obviously,  a  school 
district  is  not  a  business  enterprise  in  the  ordinary,  gen- 
eral sense  nor  would  the  liquidation  of  equipment  no  longer 
needed  for  school  purposes  be  generally  characterized  as  a 
business  enterprise  in  the  general  sense.  Similarly,  in 
People  V.  County  of  Imperial,  76  Cal.  App.  2d  572,  a 
county  was  held  to  be  engaged  in  "business"  within  the 
purview  of  the  California  Sales  and  Use  Tax  Law  by  vir- 
tue of  sales  made,  over  a  period  of  years,  of  materials 
and  equipment  originally  acquired  but  no  longer  needed 
for  use  in  constructing  and  maintaining  roads  and  high- 
ways. 
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2.     Appellee  Was  Within  the  Purview  o£  the  Taxing  Statute. 

It  is  clear  from  the  foregoing  provisions  and  cited  cases 
that  the  California  sales  tax  is  imposed  upon  those  making 
sales  of  tangible  personal  property  at  retail  for  gain,  bene- 
fit, or  advantage,  either  direct  or  indirect,  and  it  would  ap- 
pear not  to  require  further  argument  to  support  the  con- 
tention that  appellee,  by  virtue  of  the  numerous  sales  made 
in  the  relatively  short  period  commencing  March  12,  1946 
and  ending  May  14,  1946,  was  subject  to  the  California 
sales  tax. 

The  learned  Judge  below,  however,  predicated  his  opinion 
in  part  upon  the  premise  that  a  trustee  in  bankruptcy  is 
not  a  "person"  within  the  definition  of  Section  6005,  and, 
accordingly  not  subject  to  the  California  sales  tax.  The 
decision  of  this  Court  in  State  Board  of  Equalisation  v. 
Boteler,  131  F.  2d  386,  is  also  cited.  The  fact  that  the 
definition  of  "person"  as  it  read  when  it  was  considered  by 
this  Court  in  State  Board  of  Equalisation  v.  Boteler,  supra, 
was  thereafter  changed  to  include  therein  "trustees"  and 
"the  United  States"  was  recognized  by  the  District  Judge 
but  he  concluded  that  if  the  Legislature  had  intended  to 
overrule  this  Court's  views  in  State  Board  of  Equalisation 
V.  Boteler,  supra,  it  would  have  specifically  said  so  by 
adding  to  the  definition  of  "person"  "trustee  in  bank- 
ruptcy" rather  than  merely  "trustee."  Ignored  entirely  by 
the  District  Judge  is  the  inclusion  of  "the  United  States" 
in  the  definition  of  the  word  "person"  concurrently  with 
the  inclusion  of  "trustees."     If  we  understand  appellee's 
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contentions  correctly  and  the  views  of  the  District  Judge, 
it  was  held  below  that  trustees  in  bankruptcy  are  not  in- 
cluded in  the  definition  of  "persons"  because  they  are  in 
effect  officers  of  the  United  States  and  not  to  be  blithely 
characterized  as  "trustees."  If  this  contention  be  valid, 
however,  it  must  necessarily  follow  from  the  inclusion  of 
"the  United  States"  in  the  definition  of  "person"  that  trus- 
tees in  bankruptcy,  as  officers  of  the  judicial  arm  of  the 
United  States,  are  clearly  included  within  the  definition  of 
"person." 

As  additional  support  for  the  proposition  that  the  Leg- 
islature intended  the  California  Sales  and  Use  Tax  Law 
to  apply  to  trustees  in  bankruptcy,  this  Court's  attention 
is  directed  to  Section  28  of  the  California  Revenue  and 
Taxation  Code,  which  provides  that  as  used  in  Division  2 
of  that  Code  (the  California  Sales  and  Use  Tax  Law 
being  Part  1  of  said  Division  2)  the  term  "person"  shall 
include,  in  addition  to  the  items  of  definition  contained  in 
Section  19,  "trustee,  trustee  in  bankruptcy,  receiver,  execu- 
tor, administrator  or  assignee."  Section  19  includes  with- 
in the  definition  of  "person"  any  person,  firm,  partner- 
ship, association,  corporation,  company,  syndicate,  estate, 
business,  trust,  or  organization  of  any  kind."  Sections  19 
and  28  are  found  in  the  preliminary  portion  of  the  Revenue 
and  Taxation  Code  entitled  "General  Provisions"  and  Sec- 
tion 5  thereof  specifically  provides  that  "Unless  the  context 
otherwise  requires,  the  general  provisions  hereinafter  set 
forth  govern  the  construction  of  this  code." 
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The  opinion  below  concludes  that  the  definition  of  "per- 
son" in  Sections  19  and  28  is  not  pertinent  to  a  considera- 
tion of  the  definition  of  that  term  in  the  California  Sales 
and  Use  Tax  Law ;  firstly,  on  the  ground  that  Section  6002 
of  the  law  specifically  excludes  definitions  other  than  con- 
tained in  that  law,  and  secondly,  since  Section  28  was 
added  by  an  enactment  primarily  concerned  with  the  ad- 
ministration and  collection  of  the  Motor  Vehicle  Fuel 
License  Tax  and  so  entitled.  It  is  submitted  that  the  ad- 
dition of  Section  28  in  1943  and  the  amendment  of  Sec- 
tion 6005  in  1945  to  specifically  include  "trustees"  and 
"the  United  States"  in  the  definition  of  "person"  as  used 
in  the  California  Sales  and  Use  Tax  Law,  coupled  with 
the  decision  of  this  Court  in  November  of  1942  (State 
Board  of  Equalisation  v.  Boteler,  supra),  constitute  a  clear 
refutation  of  the  contention  that  the  California  Legislature 
did  not  intend  to  afiirm  the  inclusion  of  "trustees  in  bank- 
ruptcy" within  the  definition  of  those  subject  to  the  pro- 
visions of  the  California  Sales  and  Use  Tax  Law. 

We  are  unable  to  perceive  a  logical  basis  for  conclud- 
ing that  although  the  California  Legislature  added  Sec- 
tion 28  to  clearly  place  trustees  in  bankruptcy  within  the 
scope  of  the  Motor  Vehicle  Fuel  License  Tax  Law  it  did 
not  intend  to  make  such  trustees  subject  to  the  Sales  and 
Use  Tax  Law,  even  though  the  broadened  definition  of 
"persons"  to  include  trustees  in  bankruptcy  for  purposes 
of  the  Motor  Vehicle  Fuel  License  Tax  Law  was  placed 
in  the  "General  Provisions"  portion  of  the  Revenue  and 
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Taxation  Code,  and  despite  the  fact  that  the  definition  of 
"person"  in  the  Sales  and  Use  Tax  Law  itself  was  broad- 
ened to  even  a  greater  extent  by  the  use  of  the  words  "the 
United  States"  rather  than  by  reference  to  merely  a  spe- 
cific federal  officer  or  agent. 

3.  The  Gross  Receipts  Derived  by  Appellee  From  the  Sales 
Involved  Were  Properly  Included  in  the  Measure  of  His 
Sales  Tax  Liability. 

The  only  question  remaining  for  consideration,  there- 
fore, is  whether  gross  receipts  derived  by  appellee  from 
the  sale  of  capital  assets,  namely,  five  trucks  held  by  him 
in  the  course  of  his  retail  sales  activity,  are  includible  in 
the  measure  of  the  tax  imposed  upon  appellee  as  a  re- 
tailer under  the  California  Sales  and  Use  Tax  Law. 

The  California  Supreme  Court  in  Big  shy  v.  Johnson,  18 
Cal.  2d  860,  and  Northwestern  Pacific  Railroad  Co.  v. 
State  Board  of  Equalisation,  21  Cal.  2d  524,  has  held  that 
a  retailer  is  required  to  pay  sales  tax  measured  by  his 
receipts  from  the  sale  of  equipment  during  his  operation 
of  a  retail  business  enterprise,  and  it  is  submitted  that 
those  cases  are  decisive  of  the  point  at  issue  here. 

Appellee  should  have  included  in  the  returns  filed  with 
appellant  under  the  California  Sales  and  Use  Tax  Law, 
for  the  period  March  12,  1946  to  May  1,  1946,  the  gross 
receipts  received  by  him  from  the  sale  of  five  trucks  at 
retail  on  March  29,  1946,  and  paid  the  tax  attributable 
thereto. 
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PART  II:  ANALYSIS  OF  THE  OPINION  BELOW. 

A.     Preliminary  Statement. 

As  we  indicated  in  the  preliminary  paragraphs  of  this 
brief,  appellant  desires  to  present  to  this  Court,  for  its 
consideration,  all  the  issues  considered  and  raised  by  the 
learned  District  Judge  in  his  lengthy  Opinion.  The  im- 
position of  the  California  sales  tax  upon  liquidation  sales 
made  by  trustees  in  bankruptcy  is  a  question  of  great  im- 
portance which  has  occurred  with  vexatious  frequency  in 
most  bankruptcy  proceedings,  and  inasmuch  as  the  District 
Judge  recognized  the  importance  of  the  problem  and  de- 
voted an  exceptional  amount  of  time  and  energy  to  its  con- 
sideration, it  is  appellant's  thought  that  a  consideration  of 
the  points  discussed  by  the  Judge  in  his  Opinion  below 
in  the  sequence  employed  by  him  would  serve  best  to  de- 
lineate the  numerous  facets  of  the  problem  presented. 

In  the  following  portion  of  this  brief,  accordingly,  the 
matters  discussed  in  the  Opinion  below  will  be  discussed 
seriatim,  with  appropriate  headings  and  references  to  the 
pagination  of  the  printed  report,  92  Fed.  Supp.  636. 

B.     The  Facts  Upon  Which  the  Opinion  Below  Was 

Predicated. 

The  learned  Judge  below  predicated  his  entire  Opinion 
upon  the  assumption  that  appellee  did  not  operate  the 
business  of  the  bankrupt  subsequent  to  March  22,  1946 
(the  record  to  the  contrary,  as  we  have  attempted  to 
point  out  above)  and  that  the  Court  was  concerned  solely 
with  liquidation  sales  made  on  March  29th  by  a  trustee  in 
bankruptcy  who  was  not  operating  a  business  and  accord- 
ingly not  within  the  purview  of  Section  960,  28  U.  S.  C. 
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This  assumption  was  made  by  the  Judge  below  despite 
his  awareness  of  the  fact  that  at  least  ten  retail  sales  were 
made  by  appellee  prior  and  subsequent  to  March  29,  1946 
and  reported  to  appellant  as  taxable  sales  pursuant  to  the 
provisions  of  the  California  Sales  and  Use  Tax  Law. 

C.     Applicability  of  Section  960,   28  U.   S.   C, 
Formerly  Section  124a  of  That  Title. 

Despite  his  assumption  in  the  preliminary  portion  of 
his  opinion  that  appellee  did  not  operate  the  business  of  the 
bankrupt  subsequent  to  March  22,  1946  and  that  the  sale 
of  five  trucks  on  March  29,  1946  was  part  of  a  purely 
liquidating  activity,  the  Judge  below  nevertheless  purported 
to  consider  appellant's  contention  that  gross  receipts  from 
the  sale  of  capital  equipment  by  a  retailer  are  includible 
in  the  measure  of  the  tax  imposed  upon  the  retailer  by  the 
California  Sales  and  Use  Tax  Law.  The  Judge  noted  the 
decisions  of  the  California  Supreme  Court  in  Bigsby  v. 
Johnson,  supra  (18  Cal.  2d  860),  and  Northwestern  Pa- 
cific  Railroad  Co.  v.  State  Board  of  Equalisation,  supra 
(21  Cal.  2d  524),  but  instead  of  applying  those  cases  to 
the  facts  established  by  the  record,  relying  rather  on  his 
assumption  that  appellee  was  not  conducting  any  business 
after  March  22,  1946,  the  District  Judge  cites  the  de- 
cisions in  Botcler  v.  Ingels,  308  U.  S.  57,  521,  60  S.  Ct. 
29,  84  L.  Ed.  78,  442;  Palmer  v.  Webster  &  Atlas  Bank, 
312  U.  S.  156,  163,  61  S.  Ct.  542,  85  L.  Ed.  642;  Zimmer 
V.  New  York  Taxing  Commission,  2  Cir.,  126  F.  2d  604 
(certiorari  denied  316  U.  S.  701,  62  S.  Ct.  1299,  86  L.  Ed. 
1769)  ;  Thompson  v.  State  of  Louisiana,  et  al.,  8  Cir.,  98 
F.  2d  108,  111  (and  cases  cited  therein) ;  In  re  California 
Pea  Products,  D.  C,  37  Fed.  Supp.  658,  and  In  re 
Davis  Standard  Bread  Co.,  D.   C,  46  Fed.   Supp.   841 
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(affirmed  131  F.  2d  386),  all  to  the  effect  that  former 
Section  124a,  28  U.  S.  C.  (now  Section  960  of  that  title), 
does  not  apply  to  a  trustee  who  does  not  conduct  any  busi- 
ness. Obviously,  a  trustee  in  bankruptcy  engaged  in  ac- 
tivities not  falling  within  the  purview  of  Section  960,  28 
U.  S.  C,  is  not  subjected  to  all  state  taxes  in  the  manner 
provided  for  by  that  section.      (Op.   640-642.) 

Also  discussed  by  the  Judge  below  in  connection  with 
this  point  (Op.  642)  are  the  decisions  in  In  re  Mid  Amer- 
ica Co.,  31  Fed.  Supp.  601,  a  decision  of  an  Illinois  dis- 
trict court,  and  State  of  Missouri  v.  Gleick,  8  Cir,,  135  F. 
2d  134,  which  held  that  liquidating  trustees  are  conducting 
business  within  the  purview  of  former  Section  124a  (now 
Section  960,  28  U.  S.  C.)  and  that  they  are,  accordingly, 
subject  to  all  state  taxes,  as  would  be  private  individuals. 
Although  the  court  in  the  Mid  America  case  specifically 
concluded  that  the  phrase  "conduct  any  business"  should 
not  receive  a  narrow  and  restricted  interpretation  but 
should  be  construed  to  include  any  activity  or  operation  in 
connection  with  the  handling  and  management  of  the  bank- 
rupt estate  and  despite  the  fact  that  Section  959,  28  U.  S. 
C,  specifically  provides  that  a  trustee  appointed  in  any 
cause  pending  in  any  court  of  the  United  States  (includ- 
ing a  debtor  in  possession)  shall  manage  and  operate  prop- 
erty in  his  possession  as  such  trustee  or  manager  in  ac- 
cordance with  the  requirements  of  valid  state  laws  as  if 
the  owner  were  in  possession  thereof,  the  Judge  below  did 
not  follow  the  Mid  America  decision.  Although  the  United 
States  Court  of  Appeals  for  the  Eighth  Circuit  followed 
the  reasoning  of  the  United  States  Supreme  Court  in 
Graves  v.  People  of  State  of  Nezv  York,  ex  rel.  O'Keefe, 
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306  U.  S.  466,  59  S.  Ct.  595,  83  L.  Ed.  927,  concluding 
that  application  of  the  therein  contested  state  taxing 
statute  to  a  trustee  in  bankruptcy  does  by  "no  stretch  of 
the  imagination  .  .  .  impose  any  burden  whatsoever  upon 
the  United  States  or  .  .  .  limit  or  restrict  the  bankruptcy 
court  as  a  department  of  the  federal  government  or  the 
trustee  in  bankruptcy  as  an  agent  and  officer  of  the  court, 
in  the  discharge  of  the  duties  imposed  by  the  bankruptcy 
act",  and  although  the  Judge  below  considered  this  de- 
cision (Op.  642),  he  distinguishes  the  case  presently 
pending  before  this  Court  on  the  ground  that  the  Gleick 
case  involved  an  unemployment  compensation  law,  which 
was  adopted  at  the  invitation  of  the  national  government, 
and  not,  as  here,  a  taxing  statute  imposed  by  a  state  for 
revenue  purposes  only.  In  any  event,  the  Judge  below 
(Op.  643)  stated  he  was  unable  to  agree  with  the  decisions 
in  the  Mid  America  and  Gleick  cases,  although  he  failed  to 
take  into  account  that  the  California  Sales  and  Use  Tax 
Law  places  less  of  a  burden  upon  a  trustee  in  bankruptcy 
than  did  the  statutes  involved  in  those  cases  because 
under  the  California  statute  the  trustee  is  authorized  to 
collect  from  his  vendees  the  full  amount  of  the  tax  pay- 
able by  him  under  the  Sales  and  Use  Tax  Law.  In  other 
words,  whereas  the  amounts  held  properly  payable  by 
trustees  in  bankruptcy  in  the  Mid  America  and  Gleick 
cases,  and  by  the  HOLC  employee  in  the  Graves  case, 
would,  upon  their  payment,  have  depleted  the  estates  of 
the  bankrupts  involved  and  the  HOLC  employee,  re- 
spectively, compliance  with  the  provisions  of  the  Califor- 
nia Sales  and  Use  Tax  Law  by  appellee,  insofar  as  the 
sale  of  five  trucks  on  March  29,  1946,  is  concerned,  would 
not  have  depleted  the  instant  estate  even  to  the  extent 
of  one  cent. 
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It  is  submitted  that  the  reasoning  of  the  IlHnois  district 
court  in  the  Mid  America  case  and  the  United  States 
Supreme  Court  in  the  Graves  case,  as  followed  by  the 
Eighth  Circuit  in  the  Gleick  case,  should  be  adopted  by  this 
Court  not  only  for  legal  and  equitable  reasons  but  to  pre- 
serve to  the  State  of  California  the  revenues  normally  ac- 
cruing in  connection  with  the  sale  of  tangible  personal 
property  at  retail  in  this  State.  It  is  submitted  that  these 
considerations  should  prevail  over  the  sole  consideration 
apparently  moving  the  Judge  below,  namely,  that  the 
phrase  "conducting  any  business",  as  used  in  Section  960, 
28  U.  S.  C,  should  receive  a  narrow  and  restricted  con- 
struction. 

(The  Court's  attention  is  directed  in  passing  to  a  wholly 
irrelevant  statement  in  the  Opinion  below,  at  page  643,  to 
the  effect  that  appellee  could  not  at  any  time  "acting  under 
the  orders  of  the  court  .  .  .  have  acquired  any  per- 
sonal status  as  a  retailer  by  virtue  of  the  acts  performed 
under  such  orders."  Inasmuch  as  this  statement  may 
possibly  add  to  the  confusion  which  has  existed  in 
connection  with  liquidation  sales  by  trustees  in  bank- 
ruptcy, this  Court  is  respectfully  requested  to  note  the 
irrelevancy  of   this   statement   in   its   Opinion.) 

It  should  also  be  noted  at  this  point  that  the  court  be- 
low failed  entirely  to  consider  the  applicability  of  Sec- 
tion 960,  28  U.  S.  C,  and  the  California  Sales  and  Use 
Tax  Law  to  liquidating  sales  made  by  a  trustee  who  was 
conducting  a  business  as  is  the  case  here.  See  Part  I, 
supra. 
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D.  Trustees  in  Bankruptcy  Are  Subject  to  the  Cali- 
fornia Sales  and  Use  Tax  Law  Even  Though  They 
Engage  Solely  in  Liquidation  Activities  if  They 
Make  a  Sufficient  Number  of  Retail  Sales. 

Discussed  as  the  "Second  Theory"  of  appellant,  com- 
mencing at  page  643  of  the  reported  Opinion  below,  is  the 
contention  that  liquidating  sales,  if  sufficient  in  number 
and  scope,  in  and  of  themselves  constitute  the  trustee 
making  such  sales  a  retailer  within  the  purview  of  the 
California  Sales  and  Use  Tax  Law.  After  a  recital  of 
various  sections  of  the  California  Sales  and  Use  Tax  Law, 
including  the  1945  amendment  of  Section  6005  including 
"trustee"  and  "the  United  States"  in  the  definition  of 
"person",  and  reference  to  the  addition  of  Section  28 
to  the  general  provisions  of  the  California  Revenue 
and  Taxation  Code  specifically  including  "trustees  in  bank- 
ruptcy" within  the  definition  of  "person"  as  used  in  the 
portion  of  the  Revenue  Code  in  which  the  California  Sales 
and  Use  Tax  Law  is  found,  the  District  Judge  concluded 
at  the  close  of  page  646  of  the  reported  Opinion  below, 
despite  the  most  pertinent  decision  of  the  California  Su- 
preme Court  in  Northwestern  Pacific  Railroad  Co.  v. 
State  Board  of  Equalisation,  21  Cal.  2d  524,  that  liqui- 
dating trustees  in  bankruptcy  are  not  "persons"  within 
the  purview  of  the  California  Sales  and  Use  Tax  Law. 

The  Judge  below  failed  to  reach  any  conclusion  as 
to  whether  a  trustee  in  bankruptcy  solely  making  numer- 
ous liquidation  sales  at  retail  would  be  subject  to  the  pro- 
visions of  the  California  Sales  and  Use  Tax  Law  if  that 
Law  clearly  purported  to  apply  to  such  trustees.     To  the 
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contrary,  it  is  apparently  concluded  that  trustees  in  bank- 
ruptcy are  not  subject  to  that  Law  regardless  of  the 
nature  of  their  activities,  and  apparently  even  though  they 
be  clearly  conducting  the  business  of  a  bankrupt.  This, 
of  course,  is  contra  not  only  to  the  administrative  interpre- 
tation of  the  California  Sales  and  Use  Tax  Law  by  the 
State  agency  charged  with  its  enforcement,  namely,  the 
appellant,  but  also  contrary  to  the  interpretation  of  that 
Law  acknowledged  by  the  appellee  herein  who  paid  sales 
tax  upon  some  of  the  sales  made  by  him  after  he  was  ap- 
pointed trustee  and  by  the  referees  and  judges  in  this  juris- 
diction who  for  many  years  since  the  adoption  of  the  sales 
tax  in  California  have  approved  the  payment  of  sales  taxes 
by  trustees  in  bankruptcy  conducting  a  business.  It  is 
a  matter  of  common  knowledge  that  all  those  engaged 
in  acting  as  trustees  in  numerous  estates  have  for  many 
years  applied  for  sales  tax  permits,  filed  sales  tax  re- 
turns, and  paid  the  California  sales  tax  attributable  to 
retail  sales  made  by  them  in  the  course  of  conducting  a 
bankrupt's  business. 

It  is  submitted  that  the  Court  below  failed  to  recognize 
the  specific  issues  in  question  and,  in  the  portion  of  its 
Opinion  discussed  to  this  point,  to  distinguish  between 
(1)  the  question  as  to  whether  trustees  in  bankruptcy 
are  "persons"  within  the  meaning  of  the  California  Sales 
and  Use  Tax  Law,  and,  accordingly,  subject  to  the  im- 
position of  the  California  sales  tax  without  regard  to 
any  possible  immunity  arising  from  their  status  as  of- 
ficers of  the  Bankruptcy  Court,  and  (2)  the  question  as 
to  whether  there  is  any  constitutional  or  statutory  reason 
why  the  California  Sales  and  Use  Tax  Law  should  not 
apply  to  trustees  in  bankruptcy  if  the  first  question  be 
answered  in  the  affirmative. 
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As  we  have  attempted  to  point  out  above  (and  in  this 
connection  see  the  portion  of  the  decision  in  the  North- 
zvestern  Pacific  Railroad  Co.  case,  supra,  21  Cal.  2d  524, 
relating  to  the  number  of  sales  sufficient  in  and  of  them- 
selves to  constitute  an  individual  a  retailer  although  he  is 
not  normally  engaged  in  the  business  of  selling  tangible 
personal  property  at  retail),  it  is  appellant's  position  that 
trustees  in  bankruptcy  are  "persons"  within  the  purview 
of  the  California  Sales  and  Use  Tax  Law  and  that  that 
law  is  applicable  to  them  as  it  is  to  any  private  person  or 
business  corporation.  Secondly,  if  this  contention  is  cor- 
rect, it  is  obvious,  pursuant  to  Section  960,  28  U.  S.  C, 
that  the  California  Sales  and  Use  Tax  Law  applies  to 
trustees  in  bankruptcy  "conducting  any  business."  We 
are  not  aware  of  any  holding  since  the  adoption  of  the 
California  sales  tax  in  1933  to  the  effect  that  a  trus- 
tee in  bankruptcy  operating  the  business  of  a  bank- 
rupt is  not  subject  to  the  California  Sales  and  Use  Tax 
Law.  To  the  contrary,  we  believe  this  Court  may  take 
judicial  notice  that  the  files  of  the  bankruptcy  courts  in 
this  state  are  replete  with  reports  and  orders  disclosing 
that  the  district  courts  have  unanimously  agreed  with 
appellant's  view  that  trustees  in  bankruptcy  are  subject 
to  the  California  Sales  and  Use  Tax  Law.  In  view  of 
this  long-continued  administrative  interpretation,  both  by 
the  state  agency  charged  with  the  law's  enforcement  and 
the  Bankruptcy  Court  charged  with  the  administration 
of  bankrupt  estates,  that  the  California  Sales  and  Use 
Tax  Law  provisions  apply  to  trustees  in  bankruptcy  who 
operate  a  bankrupt's  business,  we  are  unable  to  compre- 
hend how  it  may  logically  be  concluded  that  the  definition 
of  "person"  in  the  California  Sales  and  Use  Tax  Law 
does  not  also  include  trustees  in  bankruptcy  who  do  not 
operate  businesses  of  bankrupts. 
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It  must  necessarily  follow,  accordingly,  that  trustees  in 
bankruptcy  are  "persons"  within  the  purview  of  the 
California  sales  tax  even  though  they  make  only  liquida- 
tion sales. 

E.  Trustees  in  Bankruptcy  Making  Liquidation  Sales 
Only  Are  Retailers  Within  the  Purview  of  the 
California  Sales  and  Use  Tax  Law  If  the  Sales 
Are  Sufficient  in  Scope  and  Number. 

The  next  question  presented  is  whether  liquidation 
sales  by  themselves  are  sufficient  to  constitute  trustees  in 
bankruptcy  "retailers"  if  sufficient  in  scope  and  number. 
As  we  have  pointed  out  above  (citing  decisions  in  North- 
western Pacific,  21  Cal.  2d  524,  the  Los  Angeles  City 
High  School,  71  Cal.  App.  2d  486;  People  v.  County  of 
Imperial,  76  Cal.  App.  2d  572,  and  Union  League  Club 
V.  Johnson,  18  Cal.  2d  275,  cases)  sales  sufficient  in  scope 
and  number  are  in  and  of  themselves  sufficient  to  con- 
stitute a  person  a  retailer.  See,  also,  Section  6006.5 
of  the  California  Sales  and  Use  Tax  Law  added  in 
1947  by   Cal.   Stats.    1947,  page  2030. 

Once  we  recognize  that  a  trustee  in  bankruptcy  is  sub- 
ject to  the  provisions  of  the  California  Sales  and  Use 
Tax  Law  and  that  even  though  he  engages  in  liquidation 
sales  only,  he  is  nevertheless  a  retailer  if  the  sales  are 
sufficient  in  scope,  number  and  character,  the  question  in 
reality  presented  becomes  apparent,  namely,  whether  there 
is  any  federal  statutory  or  constitutional  prohibition 
against  the  application  of  the  tax. 
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F.  There  Is  No  Federal  Constitutional  or  Statutory 
Prohibition  Against  the  Imposition  of  a  Non-Dis- 
criminatory State  Tax  Upon  Trustees  in  Bank- 
ruptcy. 

Once  the  real  issue  involved  herein  is  recognized,  the 
Mid  America  case,  supra  (31  Fed.  Supp.  601),  the 
Missouri  v.  Gleick  case,  supra  (135  Fed.  2d  134),  and  the 
United  States  Supreme  Court  decision  in  the  Graves 
case,  supra  (306  U.  S.  466,  59  S.  Ct.  595,  83  L.  Ed.  927), 
are  brought  into  focus,  insofar  as  their  relevancy  to  the 
instant  appeal  is  concerned.  Additionally,  the  Court's 
attention  is  directed  to  the  decision  of  the  Court  of  Ap- 
peals for  the  Second  Circuit,  in  City  of  New  York  v. 
Jersawit,  85  F.  2d  225,  and  to  the  decision  of  the  Su- 
preme Court  of  Utah  in  Bird  &  J  ex  Co.  v.  Anderson 
Motor  Co.,  92  Utah  493,  69  P.  2d  510. 

In  the  Jersawit  case,  the  Court  was  concerned  with  the 
application  of  the  New  York  City  sales  tax  which  is  a 
consumer  type  sales  tax,  rather  than  a  tax  on  the  seller 
as  is  the  case  in  California,  although  the  seller  is  re- 
quired to  collect  and  report  and  pay  over  to  the  City 
the  tax  imposed  upon  the  consumer.  Obviously,  col- 
lection and  payment  of  the  New  York  City  sales  tax 
by  a  trustee  in  bankruptcy  in  that  jurisdiction  does 
not  deplete  the  bankrupt  estate  (as  is  true  with  respect 
to  the  California  tax,  inasmuch  as  a  trustee  in  bankruptcy 
in  this  jurisdiction,  like  the  New  York  trustee,  can  collect 
the  full  amount  payable  to  the  taxing  authority  from  his 
vendees).  As  the  Court  pointed  out  in  the  Jersawit  case, 
noting  that  compliance  with  the  taxing  statute  would  not 
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deplete  the  bankrupt  estate,  compliance  with  the  taxing 
statute  does  not  impose  any  burden  on  a  governmental 
instrumentality,  and  is,  accordingly,  not  objectionable  as 
an  interference  with  the  exercise  of  a  supreme  federal 
function.  In  the  Bird  &  Jex  Co.  case,  the  Utah  Supreme 
Court  followed  similar  reasoning,  pointing  out  that  there 
is  no  reason  for  immunity  inasmuch  as  compliance  with 
the  taxing  statute  does  not  diminish  the  assets  of  the 
estate  being  liquidated. 

It  is  apparent  from  a  consideration  of  the  reported 
Opinion  below,  commencing  at  page  650,  that  the  District 
Judge  concluded  he  could  not  follow  the  Jersawit  and 
Bird  &  Jex  Co.  cases  because  the  California  tax  is  con- 
cededly  what  is  popularly  known  as  a  "sellers"  sales  tax, 
as  distinguished  from  a  "consumer's"  sales  tax.  Ignored 
by  the  District  Judge,  however,  is  the  language  in  nu- 
merous United  States  Supreme  Court  cases,  some  of  them 
cited  in  the  Opinion  below,  to  the  effect  that  the  practical 
operation  and  effect  of  the  state  taxing  statute  must  be 
considered  if  interference  with  a  concededly  supreme  fed- 
eral power  is  alleged.  As  the  United  States  Supreme 
Court  pointed  out  in  Metcalf  &  Eddy  v.  Mitchell,  269 
U.  S.  514,  523,  46  S.  Ct.  172,  70  L.  Ed.  384,  in  discuss- 
ing state  and  federal  immunity  from  taxation  by  each 
other : 

".  .  .  neither  government  may  destroy  the  other  nor 
curtail  in  any  substantial  manner  the  exercise  of  its 
powers.  Hence  the  limitation  upon  the  taxing  power 
of  each,  so  far  as  it  affects  the  other,  must  receive  a 
practical  construction  which  permits  both  to  function 
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with  the  minimum  of  interference  each  with  the  oth- 
er; and  that  limitation  cannot  be  so  varied  or  ex- 
tended as  seriously  to  impair  either  the  taxing  power 
of  the  government  imposing  the  tax  .  .  .  or  the  ap- 
propriate exercise  of  the  functions  of  the  government 
affected  by  it."      (Emphasis  added.) 

That  is  precisely  appellant's  position. 

Commencing  at  page  651  of  the  reported  Opinion  be- 
low, the  District  Judge  cites  Kamp  v.  Johnson,  15  Cal. 
2d  187,  and  notes  that  the  California  Supreme  Court  in 
that  decision  recognized  the  intention  of  the  California 
Legislature  in  adopting  the  California  sales  tax  to  tax 
every  sale  of  tangible  personal  property  unless  specifically 
exempted.  (C/.  Banken  v.  State  Board  of  Equalization, 
79  Cal.  App.  2d  572,  577,  and  Maranville  v.  State  Board 
of  Equalisation,  99  A.  C.  A.  1013,  1015.)  However, 
instead  of  concluding  from  this  decision,  together  with 
the  California  decisions  previously  cited,  that  all  sellers, 
including  trustees  in  bankruptcy,  are  clearly  within  the 
purview  of  the  Cailfornia  Sales  and  Use  Tax  Law,  the 
District  Judge  erroneously  concludes  that  Section  6018 
of  the  California  Sales  and  Use  Tax  Law  purports  to 
bring  within  the  scope  of  the  California  Sales  and  Use 
Tax  Law  not  only  the  optometrists  already  held  so  included 
by  the  decision  in  Kamp  v.  Johnson,  supra,  but  physicians 
and  surgeons  as  well.  In  all  fairness  to  the  District 
Judge,  we  respectfully  direct  this  Court's  attention  to  the 
fact  that  there  are  unfortunately  in  circulation  copies  of 
the  California  Sales  and  Use  Tax  Law  which  contain  an 
inaccurate  version  of  the  provisions  of  Section  6018. 
That  section  as  added  by  California  Statutes  1947,  page 
656,  in  effect  September  19,  1947,  in  fact  provides  that 
licensed  physicians  and  surgeons  as  well  as  optometrists, 
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are  consumers  and  shall  not  be  considered  retailers  for 
sales  tax  purposes  with  respect  to  ophthalmic  materials 
used  or  furnished  by  them  in  the  performance  of  their 
professional  services  in  the  diagnosis,  treatment  or  cor- 
rection of  conditions  of  the  human  eye  including  the 
adaption  of  lenses  or  frames  for  the  aid  thereof. 

In  other  words,  the  California  Legislature  specifically 
bestowed  an  exemption  upon  physicians,  surgeons  and 
optometrists  who  would  otherwise  be  subject  to  tax  pur- 
suant to  the  views  expressed  by  the  California  Supreme 
Court  in  Kamp  v.  Johnson,  supra.  The  Judge  below  was 
undoubtedly  misled  by  copies  of  the  law  which  omit  the 
word  "not"  and  convey  the  impression  that  Section  6018 
provides  that  licensed  optometrists  or  physicians  and  sur- 
geons shall  he  considered  retailers. 

Commencing  with  the  fourth  paragraph  on  page  651 
of  the  reported  Opinion  below,  the  District  Judge  dis- 
cusses the  decisions  rendered  by  the  California  and  United 
States  Supreme  Courts  in  the  Richfield  Oil  case,  27  Cal. 
2d  150,  163  P.  2d  1,  329  U.  S.  69,  67  S.  Ct.  156,  91 
L.  Ed.  80.  As  the  District  Judge  noted,  the  Richfield  Oil 
case  was  concerned  with  the  prohibition  contained  in  the 
Federal  Constitution  against  the  imposition  of  a  state  tax 
on  exports  and  not  with  the  impact  of  the  imposition  of 
a  state  tax  in  a  field  in  which  the  supreme  power  of 
Congress  to  regulate  is  well  recognized,  such  as  inter- 
state commerce  and  bankruptcy.  The  Supreme  Court  it- 
self in  the  Richfield  Oil  case  recognized  the  now  well  es- 
tablished rule  which  governs  cases  involving  the  power 
of  a  state  to  impose  a  tax  in  a  field  where  the  federal 
power  to  regulate  is  supreme.  As  the  United  States 
Supreme  Court  noted  in  its  decision,  "accommodation  has 
been  made  by  upholding  taxes  designed  to  make  interstate 
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commerce  bear  a  fair  share  of  the  cost  of  local  govern- 
ment from  which  it  receives  benefits  .  .  .  and  by  invali- 
dating those  which  discriminute  against  interstate  com- 
merce, which  impose  a  levy  for  the  privilege  of  doing  it, 
which  place  an  undue  burden  on  it.  .  .  ."  (Emphasis 
added. ) 

That  is  precisely  appellant's  position. 

To  our  knowledge,  there  is  no  absolute  prohibition, 
such  as  is  contained  in  the  import-export  clause  of  the 
Federal  Constitution,  nor  any  other  prohibition  against 
the  imposition  of  a  non-discriminatory  tax  upon  trustees 
in  bankruptcy  if  the  taxing  statute  realistically  imposes 
no  levy  upon  the  trustee  for  the  privilege  of  performing 
his  duties  (a  bankrupt  estate  would  not  be  depleted  even 
one  cent's  worth  if  the  trustee  complied  with  the  California 
Sales  and  Use  Tax  Law,  as  we  have  pointed  out  above), 
and  places  no  undue  burden  on  the  trustee  in  bankruptcy 
(as  the  United  States  Supreme  Court  well  recognized  in 
Graves  v.  People  of  the  State  of  Nezv  York,  supra,  306 
U.  S.  466,  59  S.  Ct.  593,  83  L.  Ed.  927,  when  it  upheld 
a  state's  right  to  tax  the  salary  of  a  federal  employee). 

The  Court's  attention  is  additionally  directed  to  the 
fact  that  the  burden  imposed  on  a  trustee  in  bankruptcy 
by  the  California  Sales  and  Use  Tax  Law  is  certainly 
less  than  the  burden  imposed  on  the  HOLC  employee  in 
the  Graves  case,  supra,  inasmuch  as  the  HOLC  employee 
was  required  to  pay  the  state  tax  from  his  own  funds 
in  addition  to  filing  a  state  tax  return,  whereas  trustees 
in  bankruptcy  would  pay  nothing  from  the  bankrupt  es- 
tate but  merely,  in  effect,  collect  the  amount  of  tax  and 
report  and  pay  it  to  the  State  of  California. 
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G.  Although  It  Is  Not  Disputed  That  the  California 
Sales  Tax  Is  a  Tax  Imposed  on  the  Seller,  the 
Practical  Operation  of  the  State  Taxing  Statute 
Must  Be  Considered. 

The  Judge  below  felt  it  necessary  to  cite  numerous 
cases,  People  v.  Herbert's  of  Los  Angeles,  3  Cal.  App.  2d 
482;  Roth  Drug,  Inc.,  v.  Johnson,  13  Cal.  App.  2d  720; 
Western  Lithograph  Co.  v.  State  Board  of  Equalization, 
11  Cal.  2d  156;  National  Ice  &  Cold  Storage  Co.  of  Cali- 
fornia V.  Pacific  Fruit  Express  Co.,  11  Cal.  2d  283; 
People  V.  Monterey  County  Ice,  etc.,  29  Cal.  App.  2d  421, 
and  Ainsworth  v.  Bryant,  34  Cal.  2d  465,  to  support  his 
conclusion  that  the  California  sales  tax  is  a  tax  legalisti- 
cally  imposed  on  the  seller  and  not  the  consumer,  even 
though  this  point  has  at  all  times  been  conceded  by  appel- 
lant. Similarly,  the  Judge  below  felt  it  necessary  to  cite 
the  Aero  Mayflozver  Transit  Co.  case,  332  U.  S.  495,  68 
S.  Ct.  167,  92  L.  Ed.  99,  and  cases  cited  therein,  to  sup- 
port the  proposition  (again  at  all  times  conceded  by  ap- 
pellant) that  federal  courts  are  bound  by  the  construction 
placed  upon  a  state  statute  by  the  highest  court  of  the 
state. 

We  are  unable  to  comprehend,  however,  how  the  tech- 
nical, legalistic  character  of  the  California  sales  tax,  as 
a  tax  upon  the  seller,  can  be  determinative  of  the  con- 
clusion to  be  reached  as  to  whether  the  imposition  of  the 
California  sales  tax  upon  trustees  in  bankruptcy  amounts 
to  an  unconstitutional  interference  with  the  exercise  by 
Congress  of  its  recognized  supreme  power  in  the  field  of 
bankruptcy.  The  very  cases  cited  by  the  Judge  below 
on  this  point,  namely,  Martin  Ship  Service  Co.  v.  City 
of  Los  Angeles,  34  Cal.  2d  793,  quoting  from  the  de- 
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cision  of  the  United  States  Supreme  Court  in  Interstate 
Oil  Pipe  Line  Co.  v.  Stone,  337  U.  S.  662,  69  S.  Ct. 
1264,  93  L.  Ed.  1613;  State  of  Wisconsin  v.  J.  C.  Penney 
Co.,  311  U.  S.  435,  61  S.  Ct.  246,  85  L.  Ed.  267;  Inter- 
national  Harvester  Co.  v.  Wisconsin  Department  of  Tax- 
ation, 322  U.  S.  435,  64  S.  Ct.  1060,  88  L.  Ed.  1373,  and 
Richfield  Oil  Co.  v.  State  Board  of  Equalization,  supra 
(329  U.  S.  69,  67  S.  Ct.  156,  91  L.  Ed.  80),  all  stand 
for  the  proposition  that  the  practical  operation  of  chal- 
lenged state  statutes  must  be  looked  to  and  not  their 
descriptive  labels.  As  the  Judge  below  recognized  (Op. 
653),  the  United  States  Supreme  Court  has  stated  again 
and  again,  in  considering  the  question  here  involved,  that 
it  will  look  to  the  actual  incidence  of  the  tax  and  its 
practical  operation  in  determining  whether  the  taxpayer 
is  deprived  of  a  federal  right  or  whether  the  state  is 
within  its  constitutional  power,  not  to  the  characteriza- 
tion of  the  state  taxing  statutes  by  state  courts. 

It  necessarily  follows,  accordingly,  that  there  is  no 
constitutional  objection  to  the  imposition  of  the  Cali- 
fornia sales  tax  upon  trustees  in  bankruptcy  inasmuch 
as  in  the  practical  operation  of  that  taxing  statute  no 
burden  is  placed  upon  the  trustees  in  bankruptcy,  as  we 
have  pointed  out  above,  by  virtue  of  the  provision  in  the 
California  Sales  and  Use  Tax  Law  authorizing  sellers 
to  collect  the  full  amount  of  tax  payable  by  them  from 
their  vendees.  We,  accordingly,  see  no  reason  why  this 
Court  cannot  express  itself  regarding  the  constitutionality 
of  the  California  Sales  and  Use  Tax  Law,  as  applied  to 
appellee  herein,  even  in  the  light  of  the  decision  of  the 
United  States  Supreme  Court  in  the  Specior  Motor  Serv- 
ice case  cited  by  the  Judge  below.  (323  U.  S.  101,  65 
S.  Ct.  152,  89  L.  Ed.  101.) 
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H.  Principles  of  Statutory  Construction  Should  Not 
Be  Loosely  Applied  to  Support  a  Predetermined 
Conclusion. 

Commencing  at  page  654  of  the  reported  Opinion  be- 
low, the  learned  District  Judge  cited  various  cases  bear- 
ing upon  the  application  of  well  recognized  principles  of 
statutory  construction  to  support  his  conclusion,  which 
was  quite  apparent  at  this  point  in  his  Opinion,  that  the 
California  sales  tax  cannot  constitutionally  be  imposed 
upon  trustees  in  bankruptcy  in  connection  with  liquidation 
sales  made  by  them.  It  is  submitted,  however,  that  the 
Judge  below  applied  these  principles  of  statutory  con- 
struction with  a  complete  disregard  for  the  practical  op- 
eration of  the  California  Sales  and  Use  Tax  Law  insofar 
as  trustees  in  bankruptcy  are  concerned. 

For  example,  at  page  655  of  the  reported  Opinion,  the 
District  Judge  quotes  from  the  decision  of  the  United 
States  Supreme  Court  in  Davies  Warehouse  Co.  v.  Bowles, 
321  U.  S.  144,  64  S.  Ct.  474,  88  L.  Ed.  635,  wherein 
that  Court  considered  a  contention  that  an  exemption  pro- 
vision in  a  federal  statute  must  receive  an  interpretation 
"as  a  matter  of  principle  which  will  give  the  exemption 
a  general  and  uniform  operation  in  all  states  irrespective 
of  local  law."  Despite  the  fact  that  appellant  here  is 
seeking  a  decision  in  conformity,  from  the  practical  point 
of  view,  with  the  decisions  rendered  in  the  Mid  America 
case,  supra  (31  Fed.  Supp.  601),  the  Jersawit  case, 
supra  (85  F.  2d  25),  and  with  the  numerous  other  cases 
cited  in  the  reported  Opinion  below  with  reference  to  the 
impact  of  a  state  taxing  statute  in  a  field  where  the  fed- 
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eral  power  to  regulate  is  concededly  supreme,  the  re- 
ported Opinion  quotes  from  the  Davics  case  the  portion 
of  that  case  with  which  we  are  entirely  in  agreement: 

".  .  .  It  is,  of  course,  true  that  uniform  opera- 
tion of  a  federal  law  is  a  desirable  end,  and  other 
things  being  equal  we  often  have  interpreted  statutes 
to  achieve  it.  But  in  no  case  relied  upon  did  we 
achieve  uniformity  at  the  cost  of  establishing  over- 
lapping authority  over  the  same  subject  matter  in 
the  state  and  in  the  Federal  Government.  When  we 
do  at  times  adopt  for  application  of  federal  laws 
within  a  state  a  rule  dififerent  from  that  used  by  a 
state  in  administering  its  laws,  the  two  rules  may 
subsist  without  conflict,  each  reigning  in  its  own 
realm.  It  is  a  much  more  serious  thing  to  adopt  a 
rule  of  construction,  which  we  are  asked  to  do  here, 
zvhich  precludes  the  execution  of  state  laws  by  state 
authority  in  a  matter  normally  within  state  power. 
.     .     ."     (Emphasis  added.) 

It  is  emphasized  at  this  point  that  the  conclusion  reached 
by  the  Judge  below  does  preclude  the  execution  of  a  valid 
state  law  by  the  duly  constituted  state  agency  charged 
with  the  enforcement  thereof  in  a  matter  normally  within 
the  state  power.  Furthermore,  it  should  be  obvious  at 
this  point  that  appellant  is  not  in  any  respect  seeking  to 
establish  "overlapping  authority"  over  the  bankruptcy 
field  where  the  federal  power  is  supreme,  but  striving  for 
the  very  uniformity  favored  by  the  United  States  Supreme 
Court. 

The  learned  Judge  below,  in  considering  the  California 
sales  tax  statute  "as  a  whole,"  fails  entirely  to  distin- 
guish between  the  sections  imposing  the  tax  and  the  means 
provided  for  collecting  it.  The  District  Judge  overlooks 
entirely  that  appellant  is  not  seeking  (nor  has  it,  at  any 
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time  since  the  adoption  of  the  CaHfornia  sales  tax  in  this 
state)  to  enforce  collection  in  a  manner  not  entirely  in 
accord  with  well  established  principles,  including  those  re- 
garding assets  in  custodia  legis. 

We  are  also  unaware  of  any  authority  for  the  propo- 
sition that  the  imposition  sections  of  a  taxing  statute  must 
fall  merely  because  some  of  the  collection  procedures  set 
up  by  the  taxing  statute  cannot  be  applied  in  all  cases. 

Furthermore,  the  Opinion  below  disregards  one  of  the 
means  of  collection  provided  for  by  the  California  Sales 
and  Use  Tax  Law  in  Section  6711  thereof,  and  the  pro- 
vision of  Section  959a,  28  U.  S,  C,  and  cases  relating 
thereto.  Section  6711  authorizes  appellant  to  bring  a 
court  action  for  the  collection  of  amounts  due  under  the 
California  Sales  and  Use  Tax  Law,  and  Section  959a 
provides  that  trustees  may  be  sued  without  leave  of  the 
Court  regarding  any  of  their  acts  or  transactions  in  car- 
rying on  business  connected  with  property  of  the  bank- 
rupt estate.  It  is  also  too  well  established  to  warrant 
citation  that  in  cases  where  a  trustee  in  bankruptcy  cannot 
be  sued  pursuant  to  Section  959a  without  consent  of  the 
bankruptcy  court  application  may  be  made  to  the  bank- 
ruptcy court  for  leave  to  maintain  the  suit. 

Considering  the  foregoing,  accordingly,  it  is  clear  that 
the  application  here  of  the  principle  that  a  statute  must 
not  be  so  construed  in  its  entirety  as  to  render  it  inef- 
fective or  inefficient  is  entirely  without  foundation. 

Without  a  detailed  analysis  of  the  California  sales  tax 
statute,  it  is  nevertheless  clear  that  in  its  practical  opera- 
tion it  calls  for  the  imposition  of  the  tax  technically  upon 
the  seller,  who  may  reimburse  himself  in  full  by  collecting 
the  amount  of  tax  imposed  upon  him  from  his  vendee,  and 
for  the  collection  of  that  amount  from  him  by  way  of 
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suit  with  or  without  the  bankruptcy  court's  permission 
as  the  case  may  be,  if  the  trustee  is  not  generally  subject 
to  all  state  taxing  statutes  by  virtue  of  Section  960,  28 
U.  S.  C. 

In  passing,  we  note  at  this  point  that  the  learned  Judge 
below  also  misconstrued  appellant's  position  regarding  the 
$1.00  permit  fee  requirement  of  the  California  Sales  and 
Use  Tax  Law.  Appellant  does  not  contend  that  a  trustee 
in  bankruptcy  who  does  not  conduct  a  business  within 
the  purview  of  Section  960,  28  U.  S.  C,  may  be  en- 
joined from,  or  prosecuted  for,  carrying  out  his  liquida- 
tion duties  if  he  does  not  obtain  a  California  seller's 
permit.  It  is  clear  from  a  reading  of  Section  6066  of  the 
California  Sales  and  Use  Tax  Law  that  the  permit  re- 
quirement is  a  registration  requirement,  as  was  true  in 
O'Neil  V.  United  Producers  &  Consumers  Co-op.,  S7 
Ariz.  295,  113  P.  2d  645,  involving  the  Arizona  Occupa- 
tion Tax.  It  is  obvious  again  that  the  registration  char- 
acter of  the  permit  is  not  altered  by  the  fact  that  various 
enforcement  provisions  (some  of  which  may  perhaps  not 
be  applicable  to  a  trustee  in  bankruptcy  engaged  solely 
in  a  liquidation  activity)  are  found  in  related  sections  of 
the  California  Sales  and  Use  Tax  Law. 

We  must  emphasize  again,  inasmuch  as  it  appears  that 
a  contrary  impression  was  received  by  the  Judge  below, 
that  appellant  is  not  and  has  not  at  any  time  sought  to 
interfere  and/or  restrict  and/or  hamper  and/or  inhibit 
in  any  manner  whatsoever  the  performance  of  the  duties 
imposed  upon  trustees  in  bankruptcy. 

The  conclusion  reached  by  the  Judge  below  at  page 
658  of  the  reported  Opinion  "that  nearly  every  section 
of  the  sales  tax  provisions  of  said  Law  poses  problems 
which  not  even  the  most  practical  approach  could  solve" 


in  light  of  the  Bankruptcy  Act,  is  predicated  entirely 
upon  the  assumption  that  a  taxing  statute  must  fall  if 
any  of  the  enforcement  provisions  therein  cannot  be  ap- 
plied to  every  taxpayer  thereunder.  It  is  submitted  that 
not  a  single  authority  can  be  found  to  support  this  con- 
clusion. 

I.  Compliance  With  the  California  Sales  Tax  Stat- 
ute by  Trustees  in  Bankruptcy  Would  Not  Give 
Appellant  a  Priority  Over  Other  Administrative 
Expenses. 

Commencing  at  the  end  of  page  658  of  his  reported 
Opinion,  the  District  Judge  concluded  that  compliance  by 
a  trustee  in  bankruptcy  with  the  provisions  of  the  Cali- 
fornia Sales  and  Use  Tax  Law  "would  involve  a  priority 
for  the  State  over  other  administrative  expenses,  such 
as  compensation  of  counsel,  etc. ;  .  .  ."  The  Learned 
Judge  below  was  also  fearful  that  such  a  priority  would 
expose  trustees  in  bankruptcy  to  the  possibility  of  sur- 
charge. 

The  fallaciousness  of  this  reasoning  is  again  demon- 
strated by  reference  to  Section  6052  of  the  California 
Sales  and  Use  Tax  Law  which  authorizes  the  seller  to 
collect  the  amount  of  tax,  as  we  have  pointed  out  above, 
from  his  vendees.  Accordingly,  as  we  attempted  to  im- 
press upon  the  Court  below,  a  trustee  making  liquidating 
sales  in  bankruptcy  can  inform  his  prospective  vendees 
that  they  will  be  required  to  reimburse  him  for  the  Cali- 
fornia sales  tax  attributable  to  sales  made  to  them  and 
thereupon  collect  the  amount  of  tax  from  each  vendee 
when  a  sale  is  made.  The  tax  reimbursement  so  collected, 
which  does  not  constitute  a  portion  of  the  bankrupt  estate, 
can  very  simply  be  set  aside  in  a  separate  fund  and  trans- 
mitted to  appellant,  together  with  the  returns  required  by 
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the  California  Sales  and  Use  Tax  Law.  No  portion  of 
the  estate  otherwise  available  for  administrative  expenses 
would  be  paid  to  appellant.  And  in  cases  where  a  trustee 
makes  only  one  sale,  but  is  not  certain  at  that  time  whether 
he  will  make  sales  sufficient  in  scope  and  number  to  con- 
stitute him  a  retailer  under  the  California  Sales  and  Use 
Tax  Law,  it  would  be  a  simple  matter  to  collect  the 
reimbursement  from  the  vendee  pending  its  return  to  him 
if  the  amount  collected  were  not  thereafter  payable  under 
the  taxing  statute.  It  is  submitted  that  the  difficulties 
envisioned  by  the  Judge  below  are  truly  ephemeral  rather 
than  real. 

J.  Although  the  Term  "Trustees"  Rather  Than 
"Trustees  in  Bankruptcy"  Is  Used  in  Section  959, 
28  U.  S.  C,  It  Is  Well  Established  That  That 
Term  Includes  Trustees  in  Bankruptcy. 

Commencing  at  page  660,  the  reported  Opinion  again 
affirms  that  compliance  with  the  applicable  provisions 
of  the  California  Sales  and  Use  Tax  Law  by  a  trustee 
in  bankruptcy  will  result  in  an  interference  by  the  state 
with  the  jurisdictional  and  administrative  provisions  of 
the  Bankruptcy  Act.  We  have  attempted  above  to  demon- 
strate that  such  interference  would  not  exist. 

The  Court's  attention  is,  however,  directed  to  the  para- 
graph which  follows  this  additional  reference  to  "inter- 
ference" wherein  the  Judge  below  concluded  that  the  ad- 
dition of  the  word  "trustee"  to  the  definition  of  "person" 
in  the  California  Sales  and  Use  Tax  Law  was  not  moti- 
vated by  the  California  Legislature's  view  that  the  levy 
of  the  California  sales  tax  upon  a  trustee  in  bankruptcy 
for  the  privilege  of  performing  mandatory  functions  had 
received  implied  sanction  in  language  found  in  opinions 
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of  the  California  and  United  States  Supreme  Courts. 
We  are  not  able  to  so  blithely  conclude,  especially  in  light 
of  the  numerous  decisions  cited  in  the  Opinion  below,  and 
referred  to  herein  above,  regarding  the  impact  of  state 
taxing  statutes  in  fields  where  the  federal  regulatory 
power  is  concededly  supreme.  We  note  further  that  Con- 
gress itself,  in  drafting  legislation  affecting  trustees  in 
bankruptcy,  did  not  specifically  refer  to  them  as  such,  but, 
like  the  California  Legislature,  felt  content  to  use  merely 
the  term  "trustees."  We  will  not  burden  this  Court  with 
a  lengthy  recital  of  all  the  cases  holding  that  Sections  959 
and  960,  28  U.  S.  C,  and  their  predecessor  sections  apply 
to  trustees  in  bankruptcy  despite  the  fact  that  only  the 
term  "trustee"  is  employed  in  Section  959,  and  only  the 
words  "officers  and  agents"  in  Section  960. 

K.     Miscellaneous  Points  in  Sequence. 

Commencing  at  page  661  of  the  reported  Opinion  below, 
various  erroneous  premises  and  conclusions  discussed 
above  are  again  reiterated. 

The  partial  quotation  from  the  decision  in  McGoldrick 
V.  Berwind-lVhite  Coal  Mining  Co.,  309  U.  S.  ^^,  48, 
60  S.  Ct.  388,  393,  84  L.  Ed.  565,  may  possibly  be  mis- 
leading inasmuch  as  the  case  supports  appellant's  position 
rather  than  appellee's.  In  considering  the  application  of 
the  New  York  City  sales  tax,  which,  as  we  have  pointed 
out  above,  is  a  consumer's  sales  tax  as  contrasted  with 
the  California  tax,  the  application  of  the  New  York  City 
sales  tax  to  trustees  in  bankruptcy  was  upheld  despite  its 
impact  on  interstate  commerce.    The  paragraph  following 
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the  portion  quoted  in  the  Opinion  below  contains  reason- 
ing which  is  equally  applicable  to  the  California  sales 
tax,  and  reads  as  follows: 

"The  present  tax  as  applied  to  respondent  is 
without  the  possibility  of  such  consequences  [the 
dire  consequences  envisioned  by  the  Judge  below] 
Equality  is  its  theme,  .  .  .  [citation].  It  does  not  aim 
at  or  discriminate  against  interstate  commerce.  It 
is  laid  upon  every  purchaser,  within  the  state,  of 
goods  for  consumption,  regardless  of  whether  they 
have  been  transported  in  interstate  commerce.  Its 
only  relation  to  the  commerce  arises  from  the  fact 
that  immediately  preceding  transfer  of  possession  to 
the  purchaser  within  the  state,  which  is  the  taxable 
event  regardless  of  the  time  and  place  of  passing 
title,  the  merchandise  has  been  transported  in  inter- 
state commerce  and  brought  to  its  journey's  end. 
Such  a  tax  has  no  different  effect  upon  interstate 
commerce  than  a  tax  on  the  'use'  of  property  which 
has  just  been  moved  in  interstate  commerce  sustained 
in  Monamotor  Oil  Co.  v.  Johnson,  292  U.  S.  86,  54 
S.   Ct.   575,   78  L.   Ed.    1141;    [citations]    .    .    ." 

It  is  submitted  that  the  foregoing  reasoning  is  applicable 
here  with  respect  to  bankruptcy. 

The  decision  cited  at  page  662  of  the  reported  Opinion 
below,  United  States  v.  Pyne,  313  U.  S.  127,  61  S.  Ct. 
893,  85  L.  Ed.  1231,  is  not  pertinent  to  any  issue  in- 
volved in  this  appeal  inasmuch  as  that  decision  was  con- 
cerned solely  with  a  deduction  provision  in  a  Federal 
Revenue  Act  relating  to  the  computation  of  taxable  net 
income  for  federal  income  tax  purposes.  It  will  serve 
no  purpose  for  counsel  to  strike  off  at  a  tangent  at  this 
point   to  discuss   at   length   the   development   for    federal 


income  tax  purposes   of   the   deduction   for   expenses   in- 
curred in  connection  with  the  carrying  on  of  business. 

The  repeated  reference  to  the  decision  of  this  Court  in 
State  Board  of  Equalization  v.  Boteler,  supra  (131  F. 
2d  2)'8)6),  and  to  the  decisions  of  the  District  Court  in 
this  jurisdiction  in  In  re  California  Pea  Products,  supra 
{Z7  Fed.  Supp.  658),  and  In  re  Davis  Standard  Bread 
Co.,  supra  (46  Fed.  Supp.  841),  calls  for  a  reiteration 
of  the  fact  that  trustees  in  bankruptcy  engaged  in  activ- 
ities falling  within  the  scope  of  Section  960,  28  U.  S.  C, 
have  always  been  considered  subject  to  the  California 
Sales  and  Use  Tax  Law  since  its  inception.  Counsel  for 
appellant  can  only  state  in  all  frankness  that  they  are 
unable  to  comprehend  how  this  long-continued  construc- 
tion was  not  taken  into  account  by  the  Court  in  each  of 
the  foregoing  decisions.  If  the  Court's  attention  was 
directed  to  that  long-continued  and  accepted  construction, 
we  are  unable  to  explain  how  in  the  foregoing  decisions, 
it  could  have  been  concluded  that  the  trustee  in  bankruptcy 
was  not  within  the  purview  of  the  California  Sales  and 
Use  Tax  Law  and  subject  to  tax  thereunder. 

L.     With  Particular  Reference  to  Administrative 
Construction. 

Commencing  at  page  664  of  the  reported  Opinion,  the 
learned  Judge  concludes  that  although  it  was  appellant's 
administrative  practice  to  treat  persons  making  "two  or 
more  sales  ...  in  any  taxable  period"  as  retailers 
within  the  purview  of  the  California  Sales  and  Use  Tax 
Law,  if  the  sales  are  sales  at  retail,  this  administrative 
construction  is  worthless  inasmuch  as  it  was  not  incorpo- 
rated into  a  formal  printed  ruling  of  the  Board. 
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We  are  unaware  of  any  authority  supporting  the  propo- 
sition that  the  long-continued  administrative  practice  of 
an  agency  charged  with  the  enforcement  of  a  particular 
statute  is  to  be  accorded  no  weight  whatsoever  in  constru- 
ing that  statute,  if  the  application  of  well  established  prin- 
ciples of  construction  are  called  for,  merely  because  the 
practice  is  not  evidenced  by  a  formal,  printed  ruling.  To 
the  contrary,  it  appears  that  the  California  Supreme  Court 
has  taken  a  view  opposed  to  the  views  of  the  District  Judge 
in  Coca-Cola  v.  State  Board  of  Equalization,  25  Cal.  2d 
918,  921,  156  P.  2d  1,  2,  wherein  the  CaHfornia  Court 
states : 

"Although  not  necessarily  controlling,  as  where 
made  without  the  authority  of  or  repugnant  to  the 
provisions  of  a  statute,  the  contemporaneous  adminis- 
trative construction  of  the  enactment  by  those  charged 
with  its  enforcement  and  interpretation  is  entitled  to 
great  weight,  and  courts  generally  will  not  depart 
from  such  construction  unless  it  is  clearly  erroneous 
or  unauthorized.  (Shealor  v.  City  of  Lodi,  23  Cal. 
2d  647  [145  P.  2d  574] ;  People  v.  Southern  Pacific 
Co.,  209  Cal.  578  [290  P.  25];  Riley  v.  Thompson, 
193  Cal.  773  [227  P.  772]  ;  Riley  v.  Forbes,  193  Cal. 
740  [227  P.  768].)     .     .     ." 

Proceeding  from  the  assumption  that  appellant's  long- 
continued  administrative  construction  is  of  no  value,  as 
outlined  in  the  preceding  paragraph,  the  Judge  below  then 
concludes  that  the  California  Legislature  did  not  intend 
to  include  trustees  in  bankruptcy  within  the  definition  of 
"person"  by  the  addition  of  the  word  "trustee"  to  the  defi- 
nition of  "person"  in  Section  6005  of  the  California  Sales 
and  Use  Tax  Law.  Overlooked  entirely  is  the  fact  that 
the   term   "trustee"   and   "officers   and   agents"   are   used 
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in  Sections  959  and  960  of  28  U.  S.  C,  and  were  so  used 
in  the  predecessor  sections  thereof.  Overlooked  is  the  fact 
that  Section  6005  does  not  specifically  refer  to  receivers  in 
bankruptcy  but  only  to  ''receivers",  although  it  has  never 
been  denied  (but  to  the  contrary  always  accepted)  that 
that  the  term  "receiver"  includes  a  receiver  appointed  by  a 
bankruptcy  court.  Additionally  overlooked  is  the  fact  that 
the  Federal  bankruptcy  courts  in  this  State,  since  the  in- 
ception of  the  sales  tax  in  1933,  have  always  considered 
trustees  in  bankruptcy  and  receivers  in  bankruptcy  who 
operate  a  debtor's  or  bankrupt's  business  to  be  subject  to 
the  provisions  of  the  California  sales  tax  statute,  and, 
accordingly,  "persons"  within  the  purview  of  those 
statutes. 

M.     With  Further  Reference  to  the  Referee's 
Jurisdiction. 

Commencing  at  page  665,  the  Opinion  below  purports 
to  consider  the  jurisdiction  of  a  referee  in  bankruptcy  to 
enjoin  the  collection  of  a  valid  state  tax  by  the  state  agency 
duly  charged  with  its  collection.  Overlooked  entirely,  as 
we  have  attempted  to  point  out  above,  is  the  fact  that 
appellant  was  not  a  party  to  the  bankruptcy  proceedings 
involving  West  Coast  Cabinet  Works,  Inc.,  at  the  time 
the  referee  issued  his  Order,  ex  parte,  peremptorily  re- 
quiring appellant  Board  members  to  appear  before  him  and 
show  cause  why  they  should  not  be  enjoined  from  enforc- 
ing the  California  Sales  and  Use  Tax  Law  against  the 
trustee  in  bankruptcy  herein  (appellee),  in  connection  with 
his  activities.  Erroneously  assumed,  again,  is  the  proposi- 
tion that  compliance  with  the  California  Sales  and  Use 
Tax  Law  by  appellee  would  have  resulted  in  interference 
with  the  bankruptcy  court's  control  over  appellee's  activi- 


ties  and  the  property  in  its  custody.  Overlooked,  again, 
is  the  fact  that  compHance  with  the  Cahfornia  Sales  and 
Use  Tax  Law  by  a  trustee  in  bankruptcy  would  not  impair 
the  priority  of  payment  of  administrative  expenses  pro- 
vided for  by  the  Bankruptcy  Act.  And  all  these  matters 
are  overlooked  despite  the  fact  that  the  Judge  below  recog- 
nized (reported  Op.  666)  that  "the  Board  had  filed  no 
petition  for  the  allowance  of  the  tax  as  an  administrative 
expense  by  the  bankruptcy  court  .  .  .";  and,  strangely, 
this  recognition  is  coupled  with  the  erroneous  statement 
that  appellant  had  ''threatened  to  enforce  the  provisions 
of  the  Law  against  the  trustee  and  the  estate  of  the  bank- 
rupt." 

Conclusion. 

We  have  attempted  in  Part  II  of  the  foregoing  Argu- 
ment to  direct  this  Court's  attention  to  most  of  the  er- 
roneous premises  and  conclusions  upon  which  the  Order  be- 
low was  predicated,  and  rather  than  again  enumerate  the 
matters  discussed  above,  as  well  as  in  the  remaining  por- 
tion of  the  District  Judge's  Opinion  (where,  for  example, 
the  District  Judge  overlooks  the  1947  amendment  to  the 
California  Code  of  Civil  Procedure,  Section  401,  which 
permits  suits  for  refund  of  taxes  paid  under  the  California 
Sales  and  Use  Tax  Law  to  be  brought  in  Los  Angeles  or 
San  Francisco  as  well  as  in  Sacramento),  we  respectfully 
request  this  Court  to  consider  the  errors  discussed  as  addi- 
tional specifications  of  error  even  though  not  specifically 
designated  as  such. 

It  is  respectfully  submitted  that  the  Order  below  is 
erroneous  in  light  of  the  facts  established  by  the  record 
herein  and,  additionally,  that  the  Order  below  is  errone- 


ous  even  if  it  were  properly  predicated  upon  the  factual 
situation  set  forth  in  the  findings  below. 

In  any  event,  the  application  of  the  California  Sales  and 
Use  Tax  Law  to  trustees  in  bankruptcy  is  a  matter  of 
great  importance  both  in  the  administration  of  bankruptcy 
estates  and  the  administration  of  the  State  taxing  statute, 
and  it  is  respectfully  requested  that  this  Court  in  its 
Opinion,  regardless  of  whether  it  agrees  with  appellant's 
contention  or  not,  fully  dispose  of  all  the  doubts  which  have 
been  created  by  the  many  misleading  premises  and  conclu- 
sion in  the  Opinion  below. 

Respectfully  submitted, 

Edmund  G.  Brown, 
Attorney  General, 

James  E.  Sabine, 

Deputy  Attorney  General, 

Edward  Sumner, 

Deputy  Attorney  General, 

Attorneys  for  California  State  Board  of  Equalisation. 
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No.  12727. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


California  State  Board  of  Equalization, 

Appellant^ 
vs. 
George  T.  Goggin,  Trustee  in  Bankruptcy  of  the  Estate 
of  West  Coast  Cabinet  Works,   Inc., 

Appellee. 


APPELLEE'S  BRIEF. 


Preliminary  Statement. 
Appellant  has  quoted  a  stipulation  entered  into  before 
the  Referee  to  the  effect  that  Appellee  "was  engaged  in 
the  sale  of  tangible  personal  property  at  retail"  in  this 
State  during  the  period  March  12,  1946,  to  May  1,  1946, 
inclusive.  Counsel  seek  to  make  much  of  this  stipulation, 
when  in  truth  and  in  fact  it  established  nothing  more  than 
that  the  trustee,  during  such  period,  did  make  some  retail 
sales.  The  court  will  note  that  the  stipulation  does  not  in- 
clude the  words  "while  conducting  the  business,"  and  it 
was  never  so  intended.  The  interpretation  placed  upon 
this  stipulation  by  counsel  for  the  Appellant  is  to  the  effect 
that  such  words  were  included,  and  consequently  creates  a 
furore  with  which  counsel  for  Appellant  so  viciously  at- 
tack the  opinion  of  the  District  Court.  We  venture  to 
state  that  without  this  false  premise  laid  down  by  Appel- 
lant's counsel,  much  material  would  have  to  be  eliminated 
from  their  opening  brief. 
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ARGUMENT. 

At  the  outset  it  should  be  noted  that  the  court  found 
from  the  evidence  that  Appellee  as  trustee  conducted  the 
business  of  the  bankrupt  from  March  12,  1946,  to  March 
22,  1946.  On  March  29,  1946,  the  trustee  sold  at  public 
auction  in  open  court,  and  subject  to  conhrmation  of  court, 
five  trucks  which  had  been  used  by  the  bankrupt  for  de- 
liveries in  the  conduct  of  its  business.  After  adjudication 
an  order  was  made  to  sell  in  liquidation.  The  making  of 
said  order  marked  the  termination  of  Appellee's  authority 
to  conduct  the  business  as  well  as  the  termination  of  the 
business.  This  is  the  line  of  cleavage  between  conducting 
the  business  and  liquidating  it.  A  trustee  cannot  then  be 
considered  as  "conducting  the  business  of  the  bankrupt" 
within  the  meaning  of  Section  2(5)  of  the  Bankruptcy 
Act,  11  U.  S.  C.  A.,  Section  11(5),  nor  as  "conducting 
any  business"  within  the  meaning  of  Section  124a  of 
Title  28,  U.  S.  C.  A.,  and  any  status  such  trustee  may 
have  been  given  by  virtue  of  Section  124a  as  an  "indi- 
vidual" or  "corporation"  conducting  any  business,  is  no 
longer  to  be  attributed  to  him. 

While  the  pertinent  facts  as  stated  in  Appellant's  open- 
ing brief  are  in  the  main  correct,  most  of  such  facts  hav- 
ing been  stipulated  to  at  the  hearing  before  the  Referee, 
we  believe  that  a  separation  of  the  sales  into  the  categories 
given  to  them  by  the  District  Judge  is  of  prime  impor- 
tance to  a  clear  view  of  the  issues  involved  in  this  appeal. 
They  are: 

The  Corporation. 

It  engaged  in  the  business  of  making  retail  sales 
until  the  receiver  was  appointed. 
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The  Receiver. 

George  Goggin,  as  receiver,  also  engaged  in  the 
business  of  making  retail  sales  between  February  5, 
to  March  11,  1946,  when  the  corporation  was  adjudi- 
cated a  bankrupt.  During  this  time  the  receiver  con- 
ducted the  business  of  the  bankrupt,  in  that  he  re- 
negotiated some  contracts  which  the  bankrupt  al- 
ready had  on  hand,  and  proceeded  to  complete  the 
manufacture  of  articles  already  contracted  for  by  the 
bankrupt,  these  articles  being  manufactured  from 
materials  on  hand.      [Tr.  91.] 

The  Trustee  in  Bankruptcy,  After  Adjudication. 

Under  an  order  of  the  Bankrupty  Court  permit- 
ting him  to  conduct  the  business  for  a  limited  time, 
conducted  the  business  of  the  bankrupt  and  was 
engaged  in  the  business  of  making  retail  sales  to 
the  extent  of  completing  the  building  of  two  or  three 
kitchen  cabinets  already  contratced  for  from  mate- 
rials on  hand,  during  the  period  of  March  12,  to 
March  22,  1946.     [Tr.  95,  96.] 

The  Trustee  in  Bankruptcy  Under  an  Order  of 
Court  to  Liquidate. 

He  did  not  conduct  the  business  of  the  bankrupt, 
did  not  conduct  any  business,  and  did  not  engage  in 
the  business  of  making  retail  sales,  after  March  22, 
1946,  when  he  received  the  order  to  sell  in  liquidation 
subject  to  the  confirmation  of  the  court  which  termi- 
nated his  authority  to  operate  the  business.  Exhibit 
A   [Tr.  64,  65,  66],  the  record  of  his  receipts  after 


March  12,  1946,  until  the  date  of  May  14,  1946, 
show  that  he  dehvered  and  received  payment  for 
kitchen  cabinets  contracted  for  and  completed  prior 
to  the  order  to  sell  in  liquidation. 

It  may  be  mentioned  here  that  of  all  of  the  sales  made 
during  the  period  after  the  order  to  sell  in  liquidation, 
Appellant  complains  only  that  the  sales  tax  was  not  paid 
for  the  privilege  of  selling  the  five  trucks. 

Though  Appellant  has  made  the  statement  at  page  2 
of  its  opening  brief  that  the  District  Judge's  decision  was 
predicated  upon  factual  situation  not  supported  by  the 
record,  actually,  counsel  have  pointed  to  no  distortion  of 
the  facts;  Appellant's  quarrel  is,  rather,  with  the  conclu- 
sions of  law  which  the  lower  court  has  drawn  from  those 
facts. 

We  submit  that  Appellant  has  failed  to  present  to  this 
Court  the  purport  of  such  decision.  We  respectfully 
urge  that  Appellant's  opening  brief  is  predicated  upon  a 
view  of  the  decision  which  finds  no  support  therein,  and 
we  feel  that  a  correct  summary  of  the  points  covered  in 
the  opinion  should  be  given  here. 

The  District  Judge  Held: 

1.  The  trustee  herein  was  not  subject  to  the  Sales 
Tax  provisions  of  the  California  Sales  and  Use  Tax 
Law,  in  making  the  sales  of  the  five  trucks  involved 
in  the  review  of  the  Referee's  order. 

a.  After  March  22,  1946,  on  which  date  the 
trustee  was  ordered  to  sell  the  assets  of  the 
bankrupt  estate  either  at  public  auction  or  pri- 
vate sale,  he  did  not  conduct  the  business  of  the 
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bankrupt  within  the  meaning  of  Section  2(5) 
of  the  Bankruptcy  Act,  11  U.  S.  C.  A.  11(5); 
nor  did  he  conduct  any  business  within  the 
meaning  of  Section  124a  of  Title  28,  U.  S.  C.  A. 
After  March  22,  1946,  he  was  a  trustee  in  bank- 
ruptcy, selHng  the  assets  of  a  bankrupt  estate, 
after  adjudication,  under  order  of  court,  in 
liquidation,  and  the  fact  that  he  had  previously 
conducted  the  business  of  the  bankrupt  had  no 
materiality. 

b.  The  trustee  herein  was  not  included  in  the 
definition  of  persons  subject  to  the  California 
Sales  and  Use  Tax  Law,  Section  6005,  Revenue 
and  Taxation  Code. 

(1)  The  California  Legislature  in  enacting 
the  Law  used  no  words  which  expressly  included 
a  trustee  such  as  involved  herein. 

(2)  The  California  Legislature  did  not  intend 
to  include  a  trustee  such  as  involved  herein. 

c.  A  trustee  in  bankruptcy  making  sales  (at 
retail)  of  the  assets  of  a  bankrupt  estate,  after 
adjudication,  under  order  of  court,  in  liquida- 
tion, subject  to  confirmation  of  the  court,  is  not 
"engaged  in  the  business  of  making  retail  sales" 
within  the  meaning  of  the  Sales  Tax  provisions 
of  the  California  Sales  and  Use  Tax  Law,  Sec- 
tions 6013  (defining  business),  6014  (defining 
seller),  6015  (defining  retailer),  as  said  sections 
read  in  1946. 


2.  The  Referee  had  jurisdiction  to  issue  the  in- 
junction notwithstanding  the  provisions  of  Section 
41(1)  of  Title  28,  U.  S.  C.  A.,  now  Section  1341 
of  Title  28  as  revised  in  1948. 

a.  The  tax,  if  applicable  to  the  trustee,  was 
an  administrative  expense  to  be  examined,  etc. 
by  the  Referee  under  Section  62a  of  the  Bank- 
ruptcy Act,  11  U.  S.  C.  A.  102a. 

b.  The  Referee  examined  the  administrative 
expense  and  found  it  not  an  administrative  ex- 
pense but  an  invalid  application  of  the  tax. 

c.  The  enforcement  of  the  provisions  of  the 
Law  would  result  in  an  interference  with  the 
control  of  the  Bankruptcy  Court  over  property 
in  its  custody,  and  an  interference  with  its  juris- 
diction in  the  administration  of  the  bankrupt 
estate. 

d.  Payment  of  the  tax  under  protest  and  suit 
for  a  refund  in  the  State  court  did  not  provide 
a  plain,  speedy  and  efficient  remedy  for  the  trus- 
tee herein. 

Before  we  point  out  some  of  the  statements  in  Appel- 
lant's opening  brief  which  show  a  misconception  of  the 
conclusions  of  the  District  Judge  and  of  the  opinion  ren- 
dered by  him,  we  wish  to  emphasize  what  counsel  for 
Appellant  seem  to  have  overlooked;  the  decision  was  lim- 
ited in  its  consideration  to  a  trustee  in  bankruptcy  who 
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uiade  retail  sales  of  the  assets  of  the  bankrupt  estate, 
after  adjudication,  pursuant  to  the  order  of  the  Bank- 
ruptcy Court  to  sell  such  assets  in  liquidation  subject  to 
the  confirmation  of  the  Court,  also,  the  decision  of  the 
District  Court  was  based  upon  the  law  as  it  read  in  1946 
w^hen  the  liability  was  alleged  to  have  accrued. 

Appellant's  Counsel  Have  Erroneously  Set  Forth  the 
Purport  and  Effect  of  the  District  Court's  Deci- 
sion. 

At  page  117  of  the  Transcript  of  the  Record,  in  the 
''Statement  of  Points  Upon  Which  Appellant  Intends  to 
Rely"  at  Paragraph  7,  counsel  state: 

"The  District  Judge  erroneously  concluded  and 
held  that,  even  if  the  California  Sales  and  Use  Tax 
Law  does  purport  to  apply  to  a  trustee  in  bank- 
ruptcy making  sales  of  tangible  personal  property  in 
liquidation  of  a  bankrupt  estate,  the  trustee  is  never- 
theless not  subject  to  the  California  Sales  and  Use 
Tax  Law  by  virtue  of  his  status  as  an  officer  of 
the  Bankruptcy  Court." 

Having  stated  that  the  District  Judge  did  decide  that 
such  a  trustee  would  not  be  liable  for  the  tax,  even  though 
the  California  statute  did  purport  to  apply  to  him,  coun- 
sel then  proceeded,  at  page  26  of  their  opening  brief,  to 
make  another  and  different  interpretation  of  the  decision: 

"The  Judge  below  failed  to  reach  any  conclusion 
as  to  whether  a  trustee  in  bankrupcty  solely  making 
numerous  liquidation  sales  at  retail  would  be  subject 
to  the  provisions  of  the  California  Sales  and  Use 
Tax  Law  if  that  Law  clearly  purported  to  apply  to 
such  trustee." 


We  take  issue  first  with  the  statement  last  quoted.  The 
District  Judge,  at  page  663  of  the  opinion,  mentioned  that 
the  trustee  herein,  when  discharging  his  statutory  duties 
was  not  "engaging  in  business"  and  was  not  "conducting 
any  business."  It  thus  follows  that  even  if  the  definition 
of  "person"  in  the  California  statute  included  the  words 
"trustee  in  bankruptcy"  and  the  words  "making  numer- 
ous liquidation  sales  at  retail,"  the  trustee  herein  would 
still  not  be  liable  for  the  tax  unless  his  acts  brought  him 
within  the  classification  of  those  "persons"  who  must  pay 
for  the  privilege  of  selling  at  retail,  i.e.,  retailers,  i.e., 
"'persons"  engaged  in  the  business  of  selling  at  retail. 

Referring  to  the  statement  first  quoted,  that  found  in 
the  Transcript  of  Record,  we  must  contradict  the  asser- 
tion that  the  opinion  held  the  "trustee  is  nevertheless  not 
subject  to  the  .  .  .  Law  by  virtue  of  his  status  as 
an  officer  of  the  Bankruptcy  Court." 

Also,  we  cite  as  a  misconstruction  of  the  opinion,  the 
statement  found  at  page  18  of  the  Appellant's  opening 
brief : 

"it  was  held  below  that  trustees  in  bankruptcy  are 
not  included  in  the  definition  of  persons  because  they 
are  in  effect  officers  of  the  United  States,  and  are 
not  to  be  blithely  characterized  as   'trustees.'  " 

We  refer  to  the  District  Judge's  opinion,  note  13,  page 
649,  where  he  found  it  unnecessary  and  unimportant  to 
decide  whether  the  trustee  here  involved  should  be 
classed  as  an  instrumentality  of  the  United  States.  The 
Court  did  not  indicate  at  any  point,  that  an  "officer  of 
the  United  States"  could  not  be,  "blithely"  or  otherwise, 
characterized  as  one  liable  for  the  California  sales  tax. 
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In  fact,  the  Court  below  expressly  recognized  that  Con- 
gress had  provided,  by  Section  124a  of  Title  28,  U.  S. 
C.  A.,  that  a  trustee  in  bankruptcy  who  conducted  the 
business  should  be  regarded  as  of  such  a  nature  as  to 
come  within  the  range  of  the  state  tax  laws  as  an  indi- 
vidual or  a  corporation.  (Opinion  p.  662.)  He  also 
recognized  Congress  had  not  seen  fit  to  say  that  a  trustee 
such  as  the  one  involved  herein  should  be  so  regarded. 

Indeed,  no  sanctify  was  attributed  to  the  trustee  herein 
because  of  his  status  as  an  officer  of  the  Bankruptcy 
Court.  In  fact  it  was  indicated  in  the  opinion,  at  page 
665,  that  the  California  Legislature  should  be  able,  if 
it  wished  to  take  the  trouble,  to  include  within  its  taxing 
statute  a  trustee  in  bankruptcy  such  as  the  Appellee.  The 
lower  court  hinted,  however,  that  the  Legislature  might 
have  deemed  the  problem  of  avoiding  conflict  with  the 
Bankruptcy  Law  too  difficult  compared  to  the  amount  of 
revenue  it  would  obtain   from  such  a  trustee. 

The  following  quotation  from  page  27  of  Appellant's 
opening  brief  shows  a  glaring  departure  from  the  conclu- 
sions  expressed   by   the   lower   court: 

"To  the  contrary,  it  is  apparently  concluded  that 
trustees  in  bankruptcy  are  not  subject  to  the  Law 
regardless  of  the  nature  of  their  activities  and  ap- 
parently even  though  they  be  clearly  conducting  the 
business  of  a  bankrupt." 

We  are  astonished  that  the  attorneys  who  signed  the 
brief  could  make  such  a  statement.  Counsel  know  that 
since  the  beginning  of  these  proceedings  the  liability  of 
a  trustee  conducting  the  business  of  the  bankrupt  has 
been  conceded  by  everyone.     Further,  the  opinion,  at  page 
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640,  discusses  and  quotes  from  cases  construing  Section 
124a  of  Title  28,  U.  S.  C.  A.  At  page  662  it  is  noted 
that  Congress  could  and  did,  by  such  section,  fix  upon  a 
trustee  in  bankruptcy  conducting  the  business  of  the  bank- 
rupt the  "nature"  of  a  private  person  or  corporation  for 
the  purpose  of  such  tax  liability. 

The  Findings  Are  Supported  by  the  Record. 

Appellant  argues  that  the  District  Court  should  have 
interpreted  the  stipulation  heretofore  referred  to  in  the 
same  light  attempted  by  Appellant  and  that  in  effect  the 
judge  should  have  been  bound  by  same.  We  respect- 
fully contend  that  even  though  the  stipulation  had  in- 
cluded the  words  "while  conducting  the  business"  (which 
it  did  not),  the  evidence  proved  directly  to  the  contrary, 
and  the  Court  would  not  have  been  bound  by  such  stipu- 
lation. 

Farmers  and  Merchants  Bank  of  Los  Angeles  v. 
Board  of  Equalisation  of  Los  Angeles,  97  Cal. 
318. 

It  is  argued  by  Appellant  that  Paragraph  VIII  of  the 
findings  of  fact  is  entirely  unsupported  by  the  record  be- 
cause the  record  discloses  that  the  only  action  taken  by 
Appellant  consisted  of  making  additional  determination 
and  demand  for  the  payment  thereof.  Appellant  further 
argues  there  is  nothing  in  the  record  to  indicate  that  any 
"improper"  action  against  Appellee  was  ever  contemplated. 
The  record  fails  to  disclose  that  any  allegation  was  made 
by  Appellee  that  Appellant  was  threatening  or  engaging 
in  any  "improper  actions."  We  respectfully  submit  it 
must  be  presumed  as  a  matter  of  law  that  Appellant  after 
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making  demand,  and  payment  not  being  made,  would  en- 
force the  provisions  of  the  Law  for  the  payment  thereof, 
but  according  to  Appellant's  argument,  this  Court  would 
have  to  presume  that  after  demand  and  non-payment, 
Appellant  would  take  no  further  action  for  collection  of 
said  tax.  Such  failure  to  enforce  the  provisions  of  the 
statute  would  be  in  excess  of  the  power  of  the  Board, 
which  has  no  authority  to  make  exceptions  where  the  same 
are  not  made  by  statute. 

American  Distilling  Co.  v.  State  Board  of  Equal- 
ization (1942),  55  Cal.  App.  2d  799,  131  P.  2d 
609; 

People  V.  Universal  Film  Exchanges,  34  Cal.  2d 
646,  213  P.  2d  697; 

Crane  Co.  v.  Arizona  State  Tax  Commission 
(1945 J,  63  Ariz.  426,  163  P.  2d  656,  662,  163 
A.  L.  R.  261. 

We  submit  that  there  is  sufficient  evidence  in  the  rec- 
ord to  support  the  District  Judge's  finding  VIII;  fur- 
ther, that  if,  in  the  opinion  of  counsel  for  the  Board 
there  had  not  been  sufficient  evidence  to  support  the  Ref- 
eree's finding  which  was  incorporated  in  the  said  finding 
VIII  of  the  District  Judge,  the  Appellant  should  have 
made  mention  of  the  Referee's  error  in  its  Petition  for 
Review.  He  should  not  be  heard  to  urge  on  appeal  a 
matter  to  which  attention  was  not  called  prior  to  the 
rendition  by  the  District  Judge  of  his  opinion  herein. 

We  must  call  to  this  Court's  attention  that  it  does  not 
appear  anywhere  in  the  record  herein  that  prior  to  the 
decision  of  the  lower  court  any  indication  whatever  was 
made   that   the   Board   would  not   seek,   through   the   en- 
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forcement  provisions  of  the  statute,  to  compel  payment  of 
the  tax  by  the  trustee  or  out  of  the  bankrupt  estate.  It 
does  not  appear  prior  to  such  decision,  that  counsel  ques- 
tioned whether  the  Bankruptcy  Court  had  obtained  juris- 
diction over  the  officers  of  the  State  Board  of  Equaliza- 
tion. It  does  not  appear  prior  to  such  decision,  that  the 
power  of  the  Referee  or  the  District  Judge  to  issue  the 
injunction  was  challenged. 

Appellant  should  not  be  heard  to  raise  these  questions 
for  the  first  time  upon  appeal,  especially  in  view  of  the 
fact  that  it  was  indicated  that  counsel  for  the  Board 
were  seeking  to  make  a  "model"  case  for  presentation  to 
a  higher  court.    [Tr.  50,  70.] 

The  Proceedings  Before  the  Referee  Did  Not  Amount 
to  a  Suit  Against  the  State  of  California  Without 
Its  Consent. 

It  is  undisputed  that  the  Appellee  applied  to  Appellant 
for  and  obtained  a  license  under  the  provisions  of  the 
California  Sales  and  Use  Tax  Law,  and  paid  to  Appellant 
certain  taxes  accruing  while  conducting  the  business  of 
the  bankrupt,  and  that  Appellant  made  demand  upon  the 
Appellee  for  further  taxes. 

The  Appellant  came  into  the  Bankruptcy  Court  to 
license  the  Trustee  and  receive  funds  from  the  bankrupt 
estate.  How,  then,  can  Appellant  contend  that  the  court 
had  no  jurisdiction?  If  this  be  true,  no  person  dealing 
with  a  receiver  or  trustee  in  bankruptcy  would  be  subject 
to  the  jurisdiction  of  the  Bankruptcy  Court,  and  therefore, 
could  treat  the  officers  of  the  court  in  any  manner  they 
chose. 
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All  persons  dealing  with  officers  of  the  court  in  bank- 
ruptcy proceedings  during  the  administration  of  the  estates 
are  subject  to  the  jurisdiction  of  the  court. 

Thus  Section  62a  alone  or  in  conjunction  with  other 
provisions  and  principles  allows  an  affirmative  determina- 
tion assessing  costs  of  administration  to  certain  interested 
parties.  The  more  important  and  eminently  protective 
function  of  Section  62a,  however,  is  to  authorize  the 
negative  side  of  the  determination;  the  court  may  refuse 
to  saddle  certain  expenses  upon  the  estate,  irrespective 
of,  and  unconcerned  about,  who  will  ultimately  bear' their 
burden. 

Collier  on  Bankruptcy,  14th  Ed.,  Vol.  3,  p.  1400. 

These  Proceedings  Were  Not  a  Suit  Against  the  State. 

Appellant's  counsel,  at  page  11  of  their  opening  brief, 
make  the  statement: 

"A  state's  immunity  from  suit  without  consent, 
either  directly  or  through  one  of  its  duly  constituted 
agencies  is  too  well  established  to  warrant  discus- 
sion." 

Citing  as  their  authority  for  such  principle,  49  Am.  Jur. 
at  pages  301,  304,  and  Willoughby  on  the  Constitution 
of  the  United  States,  Vol.  3,  2nd  Ed.  (1929),  commenc- 
ing at  page  1381,  and  at  page  1396. 

The  general  principle  stated  by  counsel  is  enunciated 
in  each  of  the  texts  at  the  pages  cited,  but  also  in  each 
of  said  texts,  a  few  pages  further  on  we  find  exceptions 
which  refer  to  the  situation  here  presented  and  which  cast 
a  vastly  different  light  upon  counsels'  positive  assertion 
just  quoted.    At  pages  310  and  311  of  49  Am.  Jur.  and  at 
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page  1412  of  Vol.  3  of  Willoughby  on  the  Constitution 
of  the  United  States,  it  is  noted  that  the  acts  of  officials 
which  are  not  legally  authorized  or  which  exceed  or  abuse 
the  authority  or  discretion  conferred  upon  them  are  not 
acts  of  the  state  and  that  a  suit  against  such  officials  is 
not  a  suit  against  the  state.  Also  there  is  clear  authority 
to  the  effect  that  the  Eleventh  Amendment  which  denies 
to  the  citizen  the  right  to  resort  to  a  federal  court  to 
compel  or  restrain  state  action,  does  not  preclude  suit 
against  a  wrongdoer  merely  because  he  asserts  that  his 
acts  are  within  an  official  authority  which  the  state  does 
not  confer. 

Worcester  County  Co.  v.  Riley,  302  U.  S.  292,  297; 

Greene  v.  Louisville  &  I.  R.  Co.,  244  U.  S.  499, 
506,  507; 

Ex  parte  Young,  209  U.  S.  150,  155. 

The  Federal  Court's  Jurisdiction  Is  Not  Defeated  by 
Prohibition  of  State  Statute. 

A  state  cannot,  by  statute  inhibiting  injunction  to  re- 
strain collection  of  taxes,  deprive  federal  equity  courts  of 
jurisdiction  in  proper  cases  to  restrain  such  collection. 

Skagit  County,   et  al.  v.   Northern  Pac.  Ry.   Co. 
(9th  Cir.,   1932),  61  F.  2d  638,  643. 

Such  a  provision  in  the  California  Sales  and  Use  Tax 
Law  prohibiting  an  injunction  could  not  be  binding  upon 
the  Bankruptcy  Court  where  it  is  necessary  to  prevent  the 
defeat  and  impairment  of  its  jurisdiction. 

Steelman  v.  All  Continent  Corporation,  301  U.  S. 
278,  289,  57  S.  Ct.  705,  81  L.  Ed.  1085. 
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Also,  the  property  of  the  bankrupt  estate  is  in  the 
custody  of  said  court,  and  under  its  excKisive  control. 

Isaacs  V.  Hobbs  Tie  &  Timber  Co.,  292  U.  S.  734, 
737,  738,  51  S.  Ct.  270,  75  L.  Ed.  645. 

A  Separate  Suit  for  Injunction  to  Obtain  Jurisdiction 
Over  the  Appellant  Is  Not  Necessary. 

Appellant  complains  at  page  12  of  its  opening-  brief  that 
neither  the  State  of  California  nor  the  Board  of  Equaliza- 
tion was  a  party  to  the  bankruptcy  proceeding  involving 
the  West  Coast  Cabinet  Works;  that  the  Referee  did 
not  obtain  jurisdiction  by  the  service  of  the  order  to 
show  cause  upon  the  Board,  and  that  jurisdiction  could 
not  have  been  obtained  of  the  State  or  the  Board  without 
a  separate  suit  being  commenced  "in  the  authorized  man- 
ner." 

The  tax  was  an  administrative  expense. 

Heyman  v.  U.  S.  (6  Cir.,  1923),  285  Fed.  685; 

McCoIgan  v.  Maier  Brewing  Co.   (9  Cir.,   1943), 
134  F.  2d  385. 

As  has  been  heretofore  stated  herein,  a  demand  for 
payment  of  an  administrative  expense  (the  tax  in  ques- 
tion) was  presented  to  the  Trustee,  who  in  turn  presented 
it  to  the  Referee,  who  disapproved  it,  and  who  issued 
an  injunction  after  a  hearing,  to  prevent  the  defeat  or 
impairment  of  his  exclusive  jurisdiction  and  to  protect 
the  property  and  assets  of  the  bankrupt  estate. 
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We  quote  from  the  case  of  In  re  Inte?'national  Power 
Securities  Corporation  (3  Cir.,  1948),  170  F.  2d  309,  at 
page  402 : 

''Certain  well  established  principles  are  applicable 
in  the  determination  of  the  question  as  to  jurisdiction. 

"They  are:  Courts  of  bankruptcy  are  invested 
with  such  jurisdiction  at  law  and  in  equity  as  will 
enable  them  to  exercise  original  jurisdiction  in  bank- 
ruptcy proceedings.  Local  Loan  Co.  v.  Hunt,  1934, 
292  U.  S.  234,  240.  They  are  empowered  to  issue 
an  injunction  in  a  summary  proceeding  when  neces- 
sary to  prevent  the  defeat  or  impairment  of  their  ex- 
clusive jurisdiction  or  to  protect  the  property  and 
assets  of  a  bankrupt  wherever  situated.  (Citing  in  a 
note  Section  111  of  the  Bankruptcy  Act,  11  U.  S.  C. 
A.  511.)  The  power  of  a  bankruptcy  court  to  protect 
by  injunction  the  subject  matter  of  its  jurisdiction 
is  inherent  in  the  court  as  a  virtual  court  of  equity 
and  exists  as  well  by  virtue  of  Section  2,  sub.  a  (15) 
of  the  Bankruptcy  Act,  11  U.  S.  C.  A.,  Section  11, 
sub.  a  (15),  and  the  'all  writs'  provision  of  Section 
262  of  the  Judicial  Code,  28  U.  S.  C.  A.,  Section  ?>77. 
(Revised  Judicial  Code,  Title  28  U.  S.  C.  A.  1651.)" 

A  Plenary  Proceeding  Was  Not  Necessary. 

We  do  not  believe  it  may  be  said  that  a  separate  pro- 
ceeding, a  plenary  proceeding,  was  necessary  to  acquire 
jurisdiction  of  the  Board  of  Equalization,  but  in  any 
event,  it  is  clear  that  the  Board  acquiesced  in  the  Referee's 
jurisdiction  over  it,  and  participated  in  the  hearing  on  the 
order  to  show  cause,  sought  a  review  of  the  Referee's 
order,  and  participated  in  the  proceedings  before  the  Dis- 
trict Court,  all  without  raising  the  question  of  the  juris- 
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diction  of  the  Bankruptcy  Court  over  Appellant,  until 
after  the  Referee  and  the  District  Judge  had  decided  ad- 
versely to  Appellant  on  the  merits. 

The  record  indicates  that  it  was  understood  by  all  coun- 
sel that  the  hearing  before  the  Referee  was  the  first  step 
toward  a  decision  on  the  Questions  involved  by  a  higher 
court. 

See   the   Referee's   remarks.     [Tr.    50.] 

That  the  Board  had  no  objection  to  the  jurisdiction 
over  it  of  the  Referee,  and  to  his  determination  of  the 
questions  involved  is  also  made  clear  by  the  followmg 
remark  of  counsel  for  the  Board  at  the  hearing  on  the 
order  to  show  cause.     [Tr.  70.] 

"May  I  say  this,  that  if  we  cannot  get  our  evi- 
dence into  the  record  we  obviously  will  have  to  wait 
until  we  can  go  before  another  Referee  who  will 
permit  the  introduction  of  this  testimony." 

(The  testimony  mentioned  was  admitted  by  stipulation 
and  added  by  an  amended  certificate  after  the  Petition  for 
Review  was  filed). 

Expedition  in  Administration  of  the  Estate  Is 
Required. 

To  close  up  the  estate  "as  expeditiously  as  is  compatible 
with  the  best  interests  of  the  parties  in  interest"  is  a  duty 
of  the  trust  required  not  only  by  clause  (1)  of  Section 
47a,  but  also  by  implication  from  other  provisions  found 
in  the  Act  and  the  General  Orders.  A  trustee  who  un- 
duly delays  settlement  of  the  estate  has  been  held  not 
entitled  to  interest  on  advances  made  to  pay  expenses 
of  administration;  and  where  such  delay  is  due  to  the  in- 
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efficiency  of  the  trustee,  he  should  be  removed  from  office. 
If  a  loss  results  because  of  the  neglect  of  the  trust  to  act 
expeditiously,  he  may  also  be  surcharged  with  the  amount 
of  such  loss. 

In  Rife  V.  Ruble,  41  A.  B.  R.  (N.  S.)  543,  107  F.  2d 
84,  the  court  said: 

"While  a  bankruptcy  trustee  is  undoubtedly  charged 
with  the  duty  of  preserving  property  which  comes 
into  his  custody,  including  that  of  claimants  whose 
claims  he  may  in  the  exercise  of  a  reasonable  judg- 
ment oppose,  yet  he  is  also  charged  with  the  duty  of 
expeditiously  liquidating  the  estate  and  avoiding  all 
unreasonable  expense  either  in  its  preservation  or 
distribution." 

Collier  on  Bankruptcy,  14th  Ed.,  Vol.  2,  p.  1745. 

The  State  Law  Did  Not  Afford  the  Trustee  Herein  a 
Plain,  Speedy  and  Efficient  Remedy. 

The  cases  cited  by  Appellant  at  page  14  of  its  opening 
brief,  Nevada-California  Electric  Corp.  v.  Corhctt,  22 
Fed.  Supp.  951,  and  Corbett  v.  Printers  and  Publishers 
Corp.,  Ltd.,  127  F.  2d  195,  are  not  decisive  as  to  whether 
the  trustee  involved  herein  had  a  plain,  speedy  and 
efficient  remedy  at  law  for  the  reason  that  those  cases 
involved  corporations.  In  order  for  the  trustee  to  have 
brought  suit  for  refund  he  must  have  followed  the  steps 
prescribed  by  the  Law  to  precede  the  bringing  of  his 
action,  and  beforehand  must  have  paid  the  tax  out  of 
funds  which  constituted  assets  of  the  bankrupt  estate 
under  the  exclusive  control  of  the  Bankruptcy  Court. 

With  reference  to  Appellant's  argument  that  Appellee 
has  a  speedy  and  adequate  remedy  under  the  state  law,  it 
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might  better  be  said  that  Appellee  has  a  remedy  only, 
because  a  careful  analysis  of  the  provisions  of  the  law 
pertaining-  to  refunds  will  demonstrate  that  the  remedy 
is  neither  speedy  nor  adequate. 

The  California   Sales  and   Use  Tax  Law   provides   as 
follows : 

"Section  6932.  Claim  for  refund  or  credit  as  con- 
dition precedent.  No  suit  or  proceeding  shall  be  main- 
tained in  any  court  for  the  recovery  of  any  amount 
alleged  to  have  been  erroneously  or  illegally  deter- 
mined or  collected  unless  a  claim  for  refund  or  credit 
has  been  duly  filed  pursuant  to  Article  1  of  this 
chapter." 

"Section  6561.  Right  to  petition  for:  Time  to 
file  petition.  Any  person  against  whom  a  determina- 
tion is  made  under  Articles  2  or  3  of  this  chapter 
or  any  person  directly  interested  may  petition  for  a 
redetermination  within  30  days  after  service  upon 
the  person  of  notice  thereof.  If  a  petition  for  re- 
determination is  not  filed  within  the  30-day  period, 
the  determination  becomes  final  at  the  expiration  of 
the  period." 

"Section  6902.  Claim  for  refund:  Necessity  for: 
Time  to  file.  No  refund  shall  be  allowed  unless  a 
claim  therefor  is  filed  with  the  board  within  three 
years  from  the  fifteenth  day  after  the  close  of  the 
quarterly  period  for  which  the  overpayment  was 
made,  or,  with  respect  to  determinations  made  under 
Articles  2  or  3  of  Chapter  5  of  this  part,  within  six 
months  after  the  determinations  become  final,  or 
within  60  days  from  the  date  of  overpayment,  which- 
ever period  expires  the  later.  No  credit  shall  be 
allowed  after  the  expiration  of  the  period  specified 
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for  filing  claims  for  refund  unless  a  claim  for  credit 
is  filed  with  the  board  within  such  period." 

''Section  6933.  Time  to  sue:  Venue  of  action: 
Effect  of  delay.  Within  90  days  after  the  mailing 
of  the  notice  of  the  board's  action  upon  a  claim  filed 
pursuant  to  Article  1  of  this  chapter,  the  claimant 
may  bring  an  action  against  the  board  on  the  grounds 
set  forth  in  the  claim  in  a  court  of  competent  juris- 
diction in  the  County  of  Sacramento  for  the  recovery 
of  the  whole  or  any  part  of  the  amount  with  respect 
to  which  the  claim  has  been  disallowed. 

"Failure  to  bring  action  within  the  time  specified 
constitutes  a  waiver  of  any  demand  against  the  State 
on  account  of  alleged  overpayments." 

Note:  Appellant  refers  to  the  1947  Amendment 
to  the  last  section,  which  permits  suits  in  counties  of 
Sacramento,  San  Francisco  and  Los  Angeles.  This 
amendment  was  not  in  effect  at  the  time  of  the  trial. 

Even  under  the  1947  amendment,  trustees  and  re- 
ceivers operating  in  the  State  of  California  (and  there 
are  many  outside  of  the  three  counties)  would  have  to 
travel  to  one  of  these  points  to  try  their  suit  against  the 
Board  of  Equalization.  A  trial  might  involve  an  appeal, 
a  petition  for  rehearing,  a  petition  for  hearing  in  the 
Supreme  Court,  which  could  conceivably  project  itself 
into  years  of  litigation.  We  respectfully  contend  that 
the  only  adequate  and  speedy  remedy  available  to  receiv- 
ers and  trustees  is  the  summary  jurisdiction  of  the  Bank- 
ruptcy Court  in  determining  the  legal  liability  for  the 
taxes  imposed. 
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A  Three  Judge  Court  Was  Not  Required. 

The  petition  for  order  to  show  cause  filed  by  the  trustee 
which  initiated  the  proceedings  prior  to  this  appeal  did 
not  raise  a  constitutional  issue;  no  finding  or  conclusion 
concerning  the  constitutionality  of  the  statute  involved 
was  made  by  the  Referee;  the  petition  for  review  filed 
by  the  Board  made  no  mention  of  a  constitutional  question, 
and  the  District  Court  in  its  Opinion,  Findings  of  Fact 
and  Conclusions  of  Law  did  not  consider  the  constitu- 
tionality of  the  state  law  involved. 

With  Reference  to  Part  II  of  Appellant's  Opening 

Brief. 

Pages  21  to  49,  inclusive,  of  Appellant's  Opening  Brief, 
are  devoted  exclusively  to  a  page  by  page  criticism  of 
the  opinion  below.  The  only  practical  way  to  demonstrate 
the  fallacy  of  counsel's  criticism  is  to  refer  to  the  opinion 
itself,  and  it  would  do  little  good  for  us  to  set  forth  at 
length  here  what  the  opinion  states.  Sufhce  to  say  that 
if  the  opinion  is  studied  in  conjunction  with  the  notes 
appended  thereto,  counsel's  argument  is  more  accurately 
answered  than  with  any  language  that  we  could  employ. 

By  way  of  example,  on  page  Til  of  Appellant's  Opening 
Brief,  the  statement  is  made  that  the  opinion  concludes 
''that  the  California  Sales  Tax  cannot  constitutionally  be 
imposed  upon  trustees  in  bankruptcy  in  connection  with 
liquidation  sales  made  by  them."  Commencing  on  page 
653  of  the  reported  opinion  it  is  observed: 

'Tt  is  not  our  thought  that  for  the  purpose  of  a 
decision  on  the  matter  before  us  we  are  required  to 
pass  upon  the  constitutionality  of  the  California  law 
under  consideration  as  applied  to  the  trustee  before 
us;    .     .     ." 
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Again  on  page  47  of  Appellant's  Opening  Brief  it  is 
stated : 

".  .  .  Erroneously  assumed,  again,  is  the  propo- 
sition that  compliance  with  the  California  Sales  and 
Use  Tax  Law  by  appellee  would  have  resulted  in 
interference  with  the  bankruptcy  court's  control  over 
appellee's  activities  and  the  property  in  its  custody." 

Starting  at  page  656  of  the  opinion,  a  complete  dis- 
cussion is  had  of  all  of  the  provisions  of  the  Law  which 
would  constitute  interference  with  the  orderly  and  ex- 
peditious administration  of  the  estate.  Among  these  pro- 
visions are  those  such  as  obtaining  a  permit,  for  which  the 
Board,  may,  if  it  sees  fit  require  that  security  be  deposited. 
Should  this  amount  be  fixed  in  an  amount  greater  than 
the  estate  can  furnish,  or  should  the  estate  have  no  cash 
assets  and  no  security  which  could  be  deposited,  a  permit 
could  not  be  issued,  and  the  trustee  would,  on  peril  of 
being  imprisoned  for  a  violation  of  the  act,  sell  the  assets, 
or  refrain  from  selling  such  assets  and  violate  the  plain 
mandate  of  the  Bankruptcy  Act  to  dispose  of  the  assets 
as  expeditiously  as  possible.  Too,  if  at  any  time  the 
Board  is  not  "satisfied"  that  the  retailer  will  pay  the  tax 
when  due,  it  may  demand  additional  security;  should  the 
Board  believe  the  retailer  will  not  pay  the  tax  after  a 
deficiency  is  shown,  it  may  "freeze"  the  security,  thus 
interfering  with  the  control  of  the  assets  by  the  Bank- 
ruptcy Court,  and  delaying  the  administration  of  the 
estate.  Further  provisions  make  it  mandatory  that  the 
trustee  file  returns  quarterly  or  at  more  frequent  periods 
if  decreed  by  the  Board;  the  provision  for  quarterly  pay- 
ment, or  for  payment  at  more  frequent  intervals  would 
result  in  the  State  being  paid  in  full  at  the  expense  of 
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other  administration  creditors  whose  claims  may  not  yet 
have  accrued,  such  as  the  trustee,  the  attorneys  for  the 
bankrupt,  and  perhaps  others  who  have  assisted  in  con- 
serving the  estate.  The  provisions  above  enumerated  do 
not  constitute  the  total  of  those  mentioned  in  the  opinion 
as  serving  to  withdraw  from  the  Bankruptcy  Court  the 
control  of  the  bankruptcy  estate,  but  are  sufficient  to 
negative  the  premise  on  which  the  Appellant  bases  his 
contradiction  of  the  conclusion  of  the  opinion  in  this 
regard. 

JUDICIAL  SALES. 

In  the  court  below,  Appellee  earnestly  contended  that 
judicial  sales  in  any  event  could  not  be  subject  to  the 
provisions  of  the  California  Sales  and  Use  Tax  Law, 
and  although  the  lower  court  decided  the  issue  on  the 
theory  of  the  line  of  cleavage  between  conducting  the 
business  and  liquidating,  and  upon  the  further  theory  that 
the  trustee  when  liquidating  was  not  engaged  in  business 
and  was  not  included  in  the  definition  of  the  statute  de- 
fining "persons,"  it  is  respectfully  contended  that  during 
any  liquidation  in  bankruptcy  all  sales  are  judicml  sales. 

Sales  in  bankruptcy  other  than  in  the  course  of  operat- 
ing the  business  are  judicial  sales.  In  judicial  sales  the 
court  is  the  real  seller  and  the  trustee  but  its  agent  to 
obtain  the  highest  bid;  the  trustee  cannot  pass  title  and 
no  title  is  vested  in  the  purchaser  until  an  order  confirm- 
ing the  sale  is  made  by  the  court. 

American  Bottle  Company  v.  Finney,  203  Ala.  92, 
82  So.  106,  43  A.  B.  R.  685; 
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Robertson  v.  Howard,  229  U.  S.  254,  57  L.  Ed. 
1174,  38  S.  Ct.  854,  30  A.  B.  R.  611; 

In  re  Burr  Mfg.  Company,  217  Fed.  16,  32  A.  B. 
R.  708  (C.  C.  A.  N.  Y.); 

Moccasin  State  Bank  v.  Waldron,  81  Mont.  579, 
12  A.  B.  R.  (N.  S.)   1; 

In  re  D.  T.  Bohan  Co.,  22  Fed.  Supp.  561,  34 
A.  B.  R.  (N.  S.)   105  (D.  C.  Ky.); 

Stang  v.  Hadden,  26  Fed.  1 1 ; 

In  re  Glas-Shipt  Dairy  Company,  239  Fed.  122,  38 
A.  B.  R.  554  (C.  C.  A.  111.); 

In  re  Virgin,  16  A.  B.  R.  (N.  S.)  314  (Ref.  Pa.) ; 

In  re  United  Toledo,  152  F.  2d  210,  1945  (C.  C. 
A.  6,  Ohio)  ; 

In  re  Wolke  Lead  Batteries  Co.,  294  Fed.  509,  2 
A.  B.  R.  (N.  S.)  630  (C.  C.  A.  Ky.) :  "While 
the  highest  bidder  for  property  offered  for  sale 
by  a  Trustee  in  bankruptcy  is  entitled  to  have 
his  bid  accepted  by  the  Trustee  and  reported  for 
confirmation  {In  re  Williams,  197  Fed.  1,  28 
A.  B.  R.  258),  yet  he  is  not  the  purchaser  and  is 
not  vested  thereby  with  even  an  equitable  title 
in  the  property  until  the  sale  is  confirmed." 

By  the  act  of  confirmation,  the  sale  becomes  complete 
and  the  title  passes. 

In  re  Finks,  224  Fed.  92,  34  A.  B.  R.  749  (C.  C. 
A.  Ohio). 
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And  it  is  just  as  much  a  judicial  sale  where  the  court 
simply  approves  an  offer  made,  as  where  it  first  orders 
a  sale  and  thereafter  approves  an  offer. 

In  re  Jungmann,  186  Fed.  303,  26  A.  B.  R.  401 
(C.  C.  A.  N.  Y.); 

In  re  Harvey,  122  Fed.  745,  10  A.  B.  R.  567,  568 
(D.  C.  Pa.). 

We  are  not  herein  concerned  with  judicial  sales  in  the 
broad  sense,  but  rather  judicial  sales  conducted  by  re- 
ceivers and  trustees  in  bankruptcy.  These  sales  must  be 
interpreted  and  governed  by  the  decisions  of  the  Federal 
Courts  and  the  Federal  Courts  are  not  concerned  in  this 
instance  with  an  interpretation  of  a  State  Court  in  con- 
struing a  statute  applicable  to  a  citizen  of  that  state  in 
a  State  Court  proceeding,  or  a  transaction  involving  state 
officials  and  private  individuals. 

There  is  nothing  in  the  law  which  permits  or  suggests 
the  licensing  of  an  agent  of  a  Retailer,  and  the  Trustee 
being  the  agent  of  the  court  could  not  be  licensed  in  selling 
tangible  personal  property  in  judicial  sales. 

The  California  Sales  and  Use  Tax  Law  contains  the 
following  provisions: 

Section  6051: 

"For  the  privilege  of  selling  tangible  personal  prop- 
erty at  retail  a  tax  is  imposed  upon  all  retailers   .   .    ." 

Section  6015 — "Retailers"  includes: 

"(a)  Every  person  engaged  in  the  business  of 
making  sales  at  retail  or  in  the  business  of  making 
retail  sales  at  auction  of  tangible  personal  property 
owned  by  the  person  or  others. 
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"(b)  Every  person  engaged  in  the  business  of 
making  sales  for  storage,  use,  or  other  consumption 
or  in  the  business  of  making  sales  at  auction  of  tan- 
gible personal  property  owned  by  the  person  or  others 
for  storage,  use,  or  other  consumption. 

"(c)  Any  person  conducting  a  race  meeting  under 
the  provisions  of  Chapter  769,  Statutes  of  1933,  as 
amended,  with  respect  to  horses  which  are  claimed 
during  such  meeting    .     .     ." 

Section  6066: 

"Every  person  desiring  to  engage  in  or  conduct 
business  as  a  seller  within  this  State  shall  file  with 
the  board  an  application  for  a  permit  for  each  said 
place  of  business     .     .     ." 

Section  6068: 

"After  compliance  with  Sections  6066,  6067,  and 
6071,  by  the  applicant,  the  board  shall  grant  and 
issue  to  each  applicant  a  separate  permit  for  each 
place  of  business  within  the  state    .     .     ." 

Section  6071: 

"A  person  who  engages  in  business  as  a  seller  in 
this  state  without  a  permit  or  permits,  or  after  a 
permit  has  been  suspended,  and  an  officer  of  any  in- 
corporation which  so  engages  in  business,  is  guilty 
of  a  misdemeanor     .     .     ." 

If  it  were  held  that  a  receiver  or  trustee  in  bankruptcy 
selling  tangible  personal  property  at  judicial  sales  is  re- 
quired to  procure  a  license  in  accordance  with  the  above 
provisions  and  failed  so  to  do,  how  would  the  State 
Agency  enforce  the  penal  provisions  of  the  Law?   Most 
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assuredly  not  against  the  court,  and  the  law  does  not 
denounce  the  act  of  any  person  for  failure  to  comply  with 
the  law  except  a  person  engaged  in  business  as  a  seller. 
(Sec.  6071.) 

For  the  foregoing  reasons,  the  order  below  should  be 
sustained. 

Respectfully  submitted, 

Leslie  S.  Bowden, 
Attorney  for   George  T.   Goggin,   Trustee  in 
Bankruptcy  of  the  Estate  of  West  Coast 
Cabinet  Works,  Inc.,  Appellee. 
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AMICUS   CURIAE   BRIEF. 


This  Court  has  made  an  Order  permitting  the  within 
brief  to  be  filed  herein  by  the  undersigned  as  Amicus 
Curiae. 

We  are  Hkewise  permitted  to  so  join  in  the  proceedings 
before  the  District  Judge. 

The  problem  presented  herein  is  of  great  interest  to  us 
far  beyond  the  academic  interest  which  we  have  in  the 
determination  herein,  inasmuch  as  we  represent  various 
trustees  and  receivers  in  bankruptcy  who  are  currently 
confronted  with  the  same  problem. 

It  is  our  firm  opinion  that  the  question  of  whether  or 
not  the  state  agency  could  affix  a  sales  tax  to  bankruptcy 
liquidation  sales  was  definitely  settled  by  this  Honorable 
Court  in  the  case  of  State  Board  of  Equalisation  v.  Boteler, 
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131  F.  2d  386  (affirming  decision  of  U.  S.  District  Judge 
Ben  Harrison  in  Davis  Standard  Bread  Co.,  46  Fed. 
Supp.  841). 

In  the  case  at  bar  the  record  shows  that  the  trustee  in 
liquidating  the  assets  of  the  bankrupt  estate  sold  five  auto- 
mobile trucks  to  five  separate  individuals  pursuant  to  the 
Order  Confirming  the  said  sales  of  the  Referee.  The  State 
Board  of  Equalization  attempted  to  assess  the  trustee  with 
a  sales  tax  thereon. 

Upon  a  hearing  in  which  an  injunction  was  issued,  the 
Referee  in  Bankruptcy,  before  whom  the  said  estate 
was  being  administered,  determined  that  the  sales  were 
not  made  by  the  trustee  in  the  course  of  conducting  the 
business  of  the  bankrupt  and  that  the  trustee  was  not 
liable  for  any  sales  tax. 

Statements  of  Facts. 

We  set  forth  as  the  Statement  of  Facts  herein  the 
following,  which  is  taken  verbatim  from  the  Opinion  of 
the  District  Judge: 

"The  bankrupt  herein,  West  Coast  Cabinet  Works, 
Inc.,  a  corporation,  was  engaged  in  the  business  of 
manufacturing  and  selling  cabinets  and  filed  sales 
tax  returns  and  paid  sales  tax  under  the  California 
Sales  and  Use  Tax  Law.  On  February  5,  1946,  the 
corporation  filed  a  petition  under  Chapter  XI  of  the 
Bankruptcy  Act,  and  George  T.  Goggin,  as  receiver 
of  the  debtor  was  authorized  to  conduct  the  business 
and  sell  the  same  as  a  going  concern;  he  applied  to 
said  Board  for,  and  was  granted  a  seller's  permit  to 
engage  in  the  business  of  selling  tangible  personal 
property,  and  during  a  period  of  a  little  over  a 
month  completed  certain  orders  which  the  debtor  had 


on  hand,  sold  the  completed  articles  and  paid  sales 
tax  on  his  retail  sales  as  provided  in  said  Sales  and 
Use  Tax  Law. 

On  March  12,  1946,  the  West  Coast  Cabinet  Works, 
Inc.,  was  adjudicated  bankrupt,  and  George  T.  Gog- 
gin  as  the  appointed  trustee  was  authorized  to  conduct 
the  business  of  the  bankrupt.  As  trustee  in  bank- 
ruptcy, Goggin  applied  for  and  was  granted  a  permit 
to  engage  in  the  business  of  selling  tangible  personal 
property. 

The  evidence  shows  that  between  March  12,  1946, 
and  March  22,  1946,  in  conduct  of  said  business,  the 
trustee  made  sales  at  retail  and  also  sales  for  resale, 
and  paid  sales  taxes.  No  tax  is  claimed  by  the 
Board  to  be  due  for  such  period. 

On  March  22,  1946,  he  was  directed  by  order  of 
the  Referee  to  sell  the  assets  of  the  estate  either  at 
public  auction  or  private  sale. 

Subsequent  to  the  order  to  sell  in  liquidation,  the 
trustee,  in  addition  to  various  sales  for  resale,  made 
at  least  twenty  sales  which  were  listed  on  his  books 
as  sales  at  retail;  on  ten  of  the  twenty  sales  the 
trustee  'collected  sales  tax  reimbursement';  sales  tax 
was  reported  and  paid  on  all  sales  except  certain 
sales  made  on  March  29,  1946,  as  hereinafter  set 
forth. 

On  said  date  last  mentioned,  the  trustee  sold,  at 
public  auction,  in  open  court,  and  subject  to  confir- 
mation of  court,  five  trucks  which  had  been  used  by 
the  bankrupt  in  the  conduct  of  his  business  for  de- 
liveries; each  of  said  five  trucks  was  sold  to  a  dif- 
ferent person;  no  'sales  tax  reimbursement'  was  col- 
lected; the  sales  were  confirmed  by  the  court;  the 
amounts  received  from  such  sales  were  not  included 
in  any  sales  tax  return. 


The  Board  made  an  additional  determination  of 
taxes  due  basing  said  assessment  upon  the  gross  re- 
ceipts from  the  sales  of  the  five  trucks;  notice  of 
such  assessment  was  mailed  to  the  trustee,  no  peti- 
tion for  redetermination  was  filed  within  30  days 
thereafter,  whereupon  a  penalty  of  10%  was  added 
by  the  Board  to  the  amount  of  the  tax. 

The  trustee  petitioned  for  an  injunction,  and  after 
a  hearing  before  the  Referee  the  order  here  sought  to 
be  reviewed  was  made.  In  said  order,  the  Referee 
found  that  the  sales  of  the  five  trucks  were  not  made 
by  the  trustee  in  the  course  of  conducting  the  bank- 
rupt estate,  but  were  made  under  court  order  in  the 
normal  administration  of  the  estate  in  liquidating  the 
assets  for  the  benefit  of  creditors,  subject  to  the  con- 
firmation of  court  and  that  the  trustee  was  not  liable 
to  the  Board  for  sales  tax  based  upon  said  sales, 
and  that  the  Board  was  attempting  to  enforce  pay- 
ment of  the  tax  claimed." 

Taxes  Payable  Upon  Operation  of  Business. 

In  order  that  the  problem  be  reduced  to  its  simplest 
form  we  desire  to  take  out  of  the  present  controversy  all 
question  pertaining  to  the  various  taxes,  including  In- 
come Tax,  Sales  Tax,  License  Tax,  etc.,  as  may  arise  and 
be  charged  to  a  receiver  or  trustee  in  bankruptcy  "who 
is  authorized  by  the  court  to  conduct  any  business,  or 
who  does  conduct  any  business"  with  the  admission  that 
from  and  after  June  18,  1934,  "the  said  receiver  and/or 
trustee  shall  be  subject  to  all  state  and  local  taxes  ap- 
pHcable  to  such  business  the  same  as  if  such  business  were 
conducted  by  an  individual  or  corporation."  The  above 
quotation   appears   in   the   original    Section    124a   passed 
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June  18,  1934.  Its  present  context  as  transferred  into 
Section  960  in  Title  28  U.  S.  C.  A.  (revised  1948),  pro- 
vides : 

"Any  officer  or  agent  conducting  any  business  un- 
der authority  of  a  United  States  Court  shall  be  sub- 
ject to  all  Federal,  State  and  Local  taxes,  applicable 
to  such  business  to  the  same  extent  as  if  it  were 
conducted  by  an  individual  or  corporation." 

We  strongly  urge  that  when  Congress  passed  Section 
124a  thereby  "consenting"  to  place  the  tax  burden  upon 
the  receiver  and  trustee  when  they  operated  the  business 
that  correspondingly  there  was  a  withholding  of  the  right 
to  tax  the  bankruptcy  process,  /.  e.,  the  trustee's  liquida- 
tion of  assets. 

If  the  taxing  agency  by  the  said  section  gained  the 
right  to  tax  when  the  business  was  operated,  which  right 
it  admittedly  did  not  have  before,  did  it  gain  more?  Was 
it  accorded  the  right  to  interfere  with  the  bankruptcy  ad- 
ministration and  the  right  to  tax  the  very  essential  seg- 
ment of  bankruptcy  administration,  i.  e.,  liquidation  of 
assets  into  cash  for  distribution  to  creditors.  In  Congress 
alone,  under  the  Constitution,  is  vested  the  right  to  legis- 
late upon  the  subject  of  bankruptcy.  (Const.,  Sec.  8, 
Art.   1.) 

As  was  recognized  by  the  Supreme  Court  of  California 
in  Fifth  Street  Building  v.  McColgan,  119  F.  2d  729, 
supra,  page  730, 

''Congress  creates  the  trusteeship,  fixes  the  conditions 
of  its  existence  and  may  provide,  as  in  the  Act  of 
1934,  that  (where  the  trustee  operates  the  business) 
a  trustee  be  of  such  a  nature  as  to  come  within 
the  range  of  the  state  tax  laws." 


Congress  has  not  seen  proper  to  fix  upon  a  trustee  the 
"nature"  of  a  seller  or  retailer,  or  to  state  that  his  duties 
under  the  Act  in  regard  to  selling  in  liquidation,  after 
adjudication  and  under  order  of  Court  shall  be  regarded 
the  same  as  if  a  private  person  or  corporation  was  in  the 
process  of  performing  such  acts. 

In  In  re  California  Pea  Products,  37  Fed.  Supp.  658, 
supra,  at  page  661,  it  was  stated: 

"The  adjudication  was  ordered  under  Section  236 
of  the  Bankruptcy  Act,  11  U.  S.  C.  A.  636,  and  the 
functions  of  the  trustee  in  relation  to  the  questioned 
sales  were  those  and  only  those,  prescribed  in  Section 
238  of  the  Bankruptcy  Act,  11  U.  S.  C.  A.  638.  In 
exercising  such  functions  the  trustee  does  not  in  the 
ordinary  meaning  of  the  term  conduct  any  business." 

The  Court  also  ruled  that  the  law  did  not  specify  a 
"trustee  in  bankruptcy"  within  the  definition  of  person, 
and  held  that  the  referee  in  bankruptcy  was  correct  in 
holding  that  the  trustee  there  involved  was  not  "one  of 
the  persons  mentioned  in  the  act  as  being  engaged  in  the 
business  of  selling  tangible  personal  property  at  retail" 
and  even  though  the  section  of  the  California  Statute  was 
thereafter  amended  it  still  does  not  include  "trustee  in 
bankruptcy." 

In  In  re  Davis  Standard  Bread  Co.,  46  Fed.  Supp.  841, 
supra,  the  District  Judge  stated  at  page  842  that  the 
trustee  selling  in  liquidation,  after  adjudication  and  under 
order  of  Court  was  not  engaged  in  the  business  of  selling 
tangible  personal  property  at  retail  within  the  meaning  of 
the  said  law. 

State  Board  of  Equalisation  v.  Boteler,  131  F.  2d  386, 
supra,  at  page  388,  in  affirming  the  decision  in  the  Davis 
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Standard  Bread  case,  held  that  the  trustee  was  not  en- 
gaged in  the  business  of  making  sales  at  retail  of  tangible 
personal  property. 

The  holdings  of  the  three  cases  in  our  Ninth  Circuit 
to  the  effect  that  the  trustee  was  not  engaged  in  business 
under  the  sales  tax  provisions  of  the  law  were  made  sepa- 
rate and  apart  from  any  consideration  of  the  fact  that  the 
law  at  that  time  did  not  include  ''trustee"  within  the  defi- 
nition of  person,  and  we  are  not  persuaded  that  such  rul- 
ings lose  any  weight  by  reason  of  the  amendment.  It  is 
to  be  observed  that  the  definition  of  "business"  was  the 
same  then  as  it  was  when  the  trustee  herein  is  claimed 
to  have  been  liable  under  the  law. 

It  is  also  to  be  noted  that  in  each  of  the  three  decisions, 
the  Court  ruled  that  the  trustee  in  carrying  out  his  liqui- 
dation functions  was  not  "conducting"  any  business  within 
the  meaning  of  124a. 

Little  difficulty  need  be  encountered  in  arriving  at  a  de- 
termination as  to  when  and  under  what  circumstances  a 
receiver  or  trustee  is  "conducting  the  business." 

In  re  California  Pea  Products,  37  Fed.  Supp.  658 
(D.  C.  So.  Cal.),  decision  by  Judge  Paul  J. 
McCormick ; 

In  re  Davis  Standard  Bread  Co.,  46  Fed.  Supp. 
841  (D.  C,  So.  Cal.),  decision  by  Judge  Ben 
Harrison; 

State  Board  of  Equalisation  v.  Boteler,  131  F.  2d 
386  (9th  Cir.),  affirming  In  Re  Davis  Standard 
Bread. 


In  these  cases  the  determination  was  that  the  trustee 
was  not  operating  the  business  and  that  Section  124a  had 
no  appHcation  and  further  that  the  trustees'  Hquidation 
sales  were  not  taxable. 

On  the  other  hand,  the  cases  of  Boteler  v.  Ingles,  308 
U.  S.  57,  and  United  States  v.  Met  calf,  Trustee,  131  F.  2d 
677  (9th  Cir.),  point  out  the  apphcable  situation  wherein 
the  business  is  operated. 

In  order  to  bring  the  trustees'  Hquidation  sales  in  for 
sales  tax  purposes,  counsel  for  the  appellant  in  his  presen- 
tation before  the  District  Court  argued  that  the  trustee 
should  be  considered  as  "conducting  a  business"  when  he 
acts  as  trustee  in  a  number  of  cases  at  the  same  time 
and  makes  liquidation  sales  in  each,  i.  e.,  that  he  is  con- 
ducting the  business  of  being  a  trustee  in  bankruptcy  and 
that  his  various  trust  positions  should  be  aggregated  and 
thus  be  charged  with  conducting  "businesses"  of  a  trustee 
in  bankruptcy  and  therefore  taxable  under  Section  124a. 
However,  this  specious  argument  was  immediately  re- 
jected by  the  District  Judge. 

Likewise  there  appeared  no  basis  for  the  "bridging 
over"  argument  by  counsel  for  the  appellant  that  the 
trustee  once  having  been  authorized  to  conduct  the  busi- 
ness could  not  terminate  the  operation  and  revert  to  the 
primary  duty  of  liquidation  of  assets  so  as  to  distinguish 
operation  of  business  sales  from  normal  liquidation  of 
asset  sales.     The  District  Judge  said: 

"In  the  instant  case,  we  do  not  believe  that  the 
fact  that  the  assets  sold  by  the  trustee  had  been  util- 
ized by  the  bankrupt,  the  receiver,  the  trustee  in  bank- 
ruptcy or  any  one  of  them  in  the  conduct  of  a  busi- 
ness had  any  materiality  in  the  case  before  us.  Sec- 
tion 47a  of  the  Bankruptcy  Act,  1 1  U.  S.  C.  A.  75a 


by  its  terms  charges  the  trustee  with  the  primary 
duty  of  collecting  and  reducing  to  money  the  prop- 
erty of  the  estate;  conducting  the  business  is  not  a 
duty  of  a  trustee  as  a  matter  of  course,  but  a  duty 
which  may  be  imposed  upon  him  by  order  of  court, 
under  Section  2(5)  of  the  Bankruptcy  Act,  11  U.  S. 
C.  A.  11(5),  when  such  court,  in  the  exercise  of  its 
discretion,  determines  such  procedure  to  be  'necessary 
in  the  best  interests  of  the  estates.'  (In  re  Weiner, 
7  R  Supp.  691,  aff'd  72  F.  (2d)   1010.) 

It  is  our  view  that  after  adjudication,  when  such 
conduct  of  the  business  has  been  authorized  by  the 
court,  a  subsequent  order  to  sell  in  liquidation  marks 
the  termination  of  such  authority,  as  well  as  the 
termination  of  the  business,  and  is  the  line  of  cleavage 
between  conducting  the  business  and  liquidating  it. 
A  trustee  cannot  then  be  considered  as  'conducting 
the  business  of  the  bankrupt'  within  the  meaning  of 
Section  2(5)  of  the  Bankruptcy  Act,  11  U.  S.  C.  A. 
11(5),  nor  as  'conducting  any  business'  within  the 
meaning  of  Section  124a  of  Title  28,  U.  S.  C.  A., 
and  any  status  such  trustee  may  have  been  given 
by  virtue  of  124a  as  an  'individual'  or  'corporation' 
conducting  any  business,  is  no  longer  to  be  attributed 
to  him. 

Likewise,  we  do  not  believe  that  the  fact  that  the 
same  individual,  George  T.  Goggin,  was  the  receiver 
who  conducted  the  business,  the  trustee  in  bankruptcy 
who  conducted  the  business,  and  the  trustee  in  bank- 
ruptcy who  sold  assets  of  the  bankrupt  estate  after 
adjudication  under  order  of  court  in  liquidation,  has 
any  materiality  here.  At  no  time,  acting  under  the 
orders  of  the  court,  could  George  T.  Goggin  have 
acquired  any  personal  status  as  a  retailer  by  virtue 
of  the  acts  performed  under  such  orders." 
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Taxing  Statutes. 

The  opinion  of  the  District  Judge  summarizing  the  law 
and  its  development  is  as  follows: 

The  Sales  and  Use  Tax  Law  of  California  is  found 
in  the  Revenue  and  Taxation  Code  of  said  State. 
Division  1  relates  to  property  taxation.  Division  2 
refers  to  ten  other  types  of  taxes,  namely:  Part  1, 
Sales  and  Use  Taxes,  Sections  6001  to  7176,  and 
Parts  2  to  10  inclusive  contain,  respectively,  sections 
relating  to  Motor  Vehicle  Fuel  Tax,  Use  Fuel  Tax, 
Motor  Vehicle  Transportation  License  Tax,  Vehicle 
License  Fee,  Private  Car  Tax,  Insurance  Taxation, 
Inheritance  Tax,  Gift  Tax,  Personal  Income  Tax. 

Most  of  the  provisions  of  the  present  law  relating 
to  sales  tax  were  taken  from  similar  provisions 
found  in  the  Retail  Sales  Act  of  1933,  as  amended 
in  1935,  1937,  1939  and  1941;  the  same  is  true  of 
the  provisions  relating  to  use  tax,  which  were  based 
upon  provisions  of  the  Use  Tax  Act  passed  in  1935, 
and  subsequently  amended.  In  1941,  effective  in 
1943,  the  California  Legislature  combined  most  of 
the  provisions  of  the  two  acts  and  the  same  were 
reenacted  as  the  present  Law  and  made  a  part  of 
the  Revenue  and  Taxation  Code  of  the  State  of 
California  as  hereinbefore  mentioned.  Further  amend- 
ments were  made  to  some  of  the  sections  relating 
to  either  or  both  of  the  taxes  in  1943,  1945,  1947 
and  1949. 

Part  1  of  Division  2  of  the  said  Code  ''Sales  and 
Use  Tax  Law"  is  divided  into  eleven  Chapters.  Chap- 
ter 1  contains  definitions  of  various  terms  used  in 
subsequent  chapters,  and  Section  6002  of  said  chapter 
specifies  that  the  definitions  given  in  such  chapter 
govern  the  construction  of  the  Law  except  where 
the  context  otherwise  requires;  it  is  further  stated 
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that  by  "sales  tax"  is  meant  the  tax  imposed  by 
Chapter  2  of  the  Law,  and  by  "use  tax"  is  meant 
the  tax  imposed  by  Chapter  3  thereof. 

Section  6005  defining  "person"  was  originally  Sec- 
tion 2  of  the  Retail  Sales  Tax  Act  of  1933,  and  read : 
"Person  includes  any  individual,  firm,  copartnership, 
joint  adventure,  association,  corporation,  estate,  trust, 
business  trust,  receiver,  syndicate." 

The  Section  was  amended  in  1935,  1937,  1939  and 
in  1941,  to  take  effect  in  1943,  it  was  included  as 
said  Section  6005  of  the  Revenue  and  Taxation  Code 
and  from  1943  to  1945,  the  section  included  in  its 
definition  of  "person"  the  following: 

".  .  .  any  individual,  firm,  copartnership,  joint 
adventure,  association,  social  club,  fraternal  organiza- 
tion corporation,  estate,  trust,  business  trust,  receiver, 
syndicate,  this  State,  any  county,  city  and  county, 
municipality,  district,  or  other  political  subdivision 
thereof,  or  any  group  or  combination  acting  as  a 
unit." 

1945  Amendment. 

In  June  of  1945,  the  section  was  amended  to  add 
the  words  ''trustee''  and  "United  States." 

The  District  Judge  in  carefully  analyzing  the  various 
provisions  said  in  his  Opinion: 

"Section  6051  of  Chapter  2  relating  to  sales  tax 
recites,  in  part: 

For  the  privilege  of  selling  tangible  personal  prop- 
erty at  retail  a  tax  is  hereby  imposed  upon  all  re- 
tailers at  the  rate  of  (3%  after  June  30,  1945)  of 
the  gross  receipts  of  any  retailer  from  the  sale  of 
all  tangible  personal  property  sold  at  retail  in  this 
State.  .  .  . 
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Sections  6066,  6067,  6069,  6070  and  6071  have  to 
do  with  the  permit  required  by  Section  6051  for  the 
privilege  of  selling  tangible  personal  property  at  re- 
tail. These  provisions  cannot  be  characterized  as 
'mere  registration  provisions  to  enable  the  State  to 
know  who  is  in  business'  as  was  explained  with  ref- 
erence to  the  Arizona  Occupation  Tax  in  O'Neill  v. 
United  Producers  Co-op.,  1941,  113  P.  2d  645; 
these  sections  represent  an  integral  part  of  the  plan 
to  secure  collection  of  the  taxes.  There  is  a  flat 
requirement  for  payment  of  a  fee  of  $1.00  and  the 
said  sections  place  in  the  hands  of  the  Board  the 
power  to  require  security  up  to  the  amount  of 
$10,000  as  a  condition  to  the  issuance  of  a  permit. 
A  criminal  penalty  is  imposed  for  selling  without 
such  permit,  after  a  hearing  before  it,  the  Board  may 
revoke  such  permit  for  violation  of  any  of  the  rules 
or  regulations  of  the  Board  relating  to  the  sales  tax 
prescribed  by  the  Board  under  the  provisions  of  the 
Law;  after  such  revocation,  the  permit  may  not  be 
reissued  until  the  Board  is  'satisfied'  that  the  tax- 
payer will  comply  with  the  Law  and  the  regulations 
adopted  by  the  Board. 

Under  Section  6796  it  seems  that  the  Board  has 
authority  at  any  time  within  three  years  after  any 
person  is  delinquent  in  the  payment  of  any  amount, 
to  seise,  zvithout  notice  any  property  of  the  tax 
payer  and  after  notice  to  sell  the  same  at  public 
auction,  and  to  hold  the  residue  after  the  amount  of 
the  tax  and  penalties  is  satisfied  for  the  claims  of 
third  parties.     .     .     . 

In  addition  to  making  it  a  misdemeanor  to  engage 
in  business  as  a  seller  without  a  permit,  the  Law 
provides  penalties  for  various  other  violations  of  the 
Law  such  as  filing  a  false  return,  or  failing  to  fur- 
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nish  any  data  required  by  the  Board;  the  maximum 
penalty  prescribed  being  imprisonment  for  a  year 
and  a  $5,000  fine." 

The  Appellant  placed  great  weight  upon  the  insertion 
by  the  California  Legislature  of  the  word  "trustee"  in 
the  said  taxing  statute  in  1945.  At  least,  it  was  not  until 
after  this  amendment  when  the  Appellant  opened  up  all 
of  its  guns  in  its  attempt  to  collect  the  sales  tax  on  bank- 
ruptcy liquidation  sales. 

To  hold  that  the  Legislature  of  California  intended  a 
trustee  such  as  is  here  before  us  to  be  included  within  the 
definition  of  the  word  "person"  as  apphed  with  reference 
to  the  sales  tax  provisions  of  said  taxing  statute,  would 
be  to  imply  that  the  Legislature  intended  the  trustee  here 
to  be  subject  to  none  of  the  enforcement  provisions  which 
present  a  conflict  with  the  Bankruptcy  Act;  this  would  re- 
sult in  an  inconsistency  between  the  section  mentioning 
"trustee"  and  the  enforcement  provisions  of  said  statute, 
or  an  emasculation  of  the  law  which  would  "deny  the 
State  the  traditional  and  almost  universal  method  of  en- 
forcing prompt  payment"  of  the  tax;  or,  we  would  be 
called  upon  to  imply  that  the  State  intended  to  precipitate 
conflict  or  occasions  for  conflict  between  federal  adminis- 
tration of  the  Bankruptcy  Act  and  state  administration 
of  the  Sales  and  Use  Tax  Law;  or,  that  the  State  in- 
tended, in  the  absence  of  Congressional  consent,  to  inter- 
fere with  or  to  frustrate  the  execution  of  the  powers  con- 
ferred upon  Congress  by  the  Bankruptcy  Clause  of  the 
Constitution. 

We  do  not  believe  that  the  Legislature  of  California  in- 
tended any  of  these  obvious  consequences  as  above  men- 
tioned.    There  are  many  persons,  corporations  or  organ- 
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izations  to  whom  the  word  "trustee"  can  apply  consistent 
with  all  the  provisions  of  the  law,  with  the  general  pur- 
pose thereof,  and  without  doing  violence  to  the  principles 
of  statutory  construction;  a  trustee  in  bankruptcy,  selling 
in  liquidation,  after  adjudication  and  under  order  of  the 
court  is  not  one  of  them. 

Jurisdiction  of  the  Bankruptcy  Court  Over  Expenses 
of  Administration. 

If  the  trustee  has  incurred  an  obligation  for  sales  tax 
as  contended  by  the  Appellant  then  the  said  charge  is  an 
"expense  of  administration." 

Expenses  of  administration  are  payable  under  the  pro- 
visions of  Section  64a(l)  (i.  e.,  the  first  priority)  and 
thereafter  the  distribution  follows  (2)  wages,  (3)  costs 
and  expenses  where  confirmation  of  arrangement  or  dis- 
charge revoked  or  set  aside,  etc.,  (4)  taxes  legally  due 
and  owing  by  the  bankrupt,  (5)  debts  prior  by  the  laws 
of  the  United  States,  and  thereafter  to  general  creditors. 

In  the  administration  of  the  bankruptcy  estates  before 
the  Referee,  the  first  order  of  payment  upon  distribution 
is  those  items  in  class  ( 1 ) ,  to-wit :  the  expense  of  admin- 
istration. If  a  sales  tax  is  owing  by  the  trustee,  as  well 
as  any  other  obligation  incurred  in  the  administration  of 
the  bankruptcy  estate,  it  falls  in  this  class. 

There  is  no  order  of  priority  within  the  class.  It  is 
therefore  imperative  that  the  items  of  expense  of  admin- 
istration must  be  ascertained,  revealed  and  brought  for- 
ward for  the  approval  and  order  of  payment  by  the 
Referee  before  the  estate  can  proceed  in  distribution  and 
before  there  can  be  payment  to  creditors,  who  were  in 
existence  at  the  date  of  bankruptcy. 
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If  there  is  any  such  sales  tax  payable,  it  is  an  "expense 
of  administration"  under  Section  62  and  to  be  paid  under 
Section  64a(l).  In  general  bankruptcy  practice  the  ex- 
pense of  the  trustee's  administration,  to-wit:  employment 
of  adjusters,  advertising,  expense  of  sale,  etc.,  is  paid 
direct  by  the  trustee  and  he  reports  the  same  to  the  Referee 
in  his  report  and  account,  the  approval  of  the  report  being 
the  approval  of  the  said  disbursements.  However,  in  dis- 
puted matters,  including  rental  claims  for  occupancy  of 
the  premises  by  the  trustee  wherein  there  is  usually  a 
ground  of  disagreement,  the  said  charge  is  reported  to 
the  Referee  for  payment.  This  follows,  because  the  trus- 
tee does  not  want  to  be  subject  to  surcharge  in  making 
payment  in  those  matters  wherein  the  Referee  will  not 
later  authorize  or  approve  the  payment. 

Thus  in  connection  with  sales  taxes  claimed  upon  liqui- 
dation sales  of  the  trustee,  the  Referees  have  consistently 
held  that  those  taxes  cannot  be  paid.  Parenthetically,  we 
might  observe  that  where  the  trustee  operates  and  carries 
on  the  business,  the  said  sales  tax  is  paid  without  question. 
The  Referees  have  made  many  orders  in  all  known  pend- 
ing cases  to  the  effect  that  the  sales  tax  on  trustee's  liqui- 
dation sales  of  personal  property  cannot  be  paid. 

Inasmuch  as  the  bankruptcy  court  has  jurisdiction  over 
the  distribution  of  its  funds,  it  follows  that  the  contended 
expense  of  administration,  to-wit:  the  claim  for  the  said 
tax  may  be  "called  in"  before  the  Court.  That  is  just 
what  has  been  done  in  the  instant  case,  wherein  the  said 
taxing  agency  has  been  requested  to  present  to  the  bank- 
ruptcy court  such  claim  or  charge  as  it  may  have  for  the 
said  sales  tax.  It  is  obvious  that  if  the  said  claim  is  so 
presented  that  then  and  in  that  event  the  trustee  will  bring 
on   appropriate   objections   thereto,   placing   the   same   in 
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issue  and  the  trustee  will  contend  that  if  the  tax  is  so 
payable  it  be  paid  from  the  cash  assets  in  the  hands  of 
the  Court  and  being  so  paid  (if  finally  ordered  paid)  the 
trustee  will  be  protected  in  his  individual  capacity. 

To  turn  now  to  the  instant  problem,  we  find  the  trustee 
ready  to  close  the  administration,  and  to  distribute  under 
the  Order  of  the  Referee  the  funds  to  the  persons  entitled 
thereto.  This  is  a  Court  function,  established  by  the  Bank- 
ruptcy Act  (Sec.  47A),  and  the  one  in  which  the  credi- 
tors are  most  interested.  In  the  present  case  the  Referee 
during  the  administration  had  made  Orders  Confirming 
Sales  of  personal  property.     The  questions   then   arose: 

1.  Should  a  sales  tax  be  paid  to  the  California  State 
Board   of   Equalization   upon   the   said   liquidation   sales? 

2.  What  is  the  amount  of  the  tax  which  should  be  paid? 
The  trustee  as  aforesaid  contended  that  there  was  no  tax. 

The  demand  by  the  Appellant  against  the  trustee  is 
most  serious,  especially  the  contention  that  the  trustee 
could  be  held  in  his  individual  capacity  therefore.  The 
trustee  herein,  thereupon  brought  the  matter  before  the 
particular  Referee  before  whom  the  case  was  pending  in 
administration. 

The  expense  of  administration  in  bankruptcy  proceed- 
ings is  dealt  with  under  Section  62  which  provides  in 
part: 

"(a)(1)  The  actual  and  necessary  costs  and  ex- 
penses incurred  by  officers,  other  than  referees,  in  the 
administration  of  estates  shall,  except  where  other 
provisions  are  made  for  their  payment,  be  reported 
in  detail  under  oath,  and  examined  and  approved  or 
disapproved  by  the  Court.  If  approved,  they  shall 
be  paid  or  allowed  out  of  the  estates  in  which  they 
were  incurred." 
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While  this  rule  is  statutory,  there  also  is  inherent  juris- 
diction given  to  any  Court  which  administers  the  res. 
In  other  words,  the  funds  in  the  custody  of  the  Court, 
whether  it  be  an  equity  receivership,  corporate  dissolution, 
a  common  fund  in  which  many  are  interested,  or  a  bank- 
ruptcy proceeding,  being  within  the  control  and  jurisdic- 
tion of  the  Court,  may  be  chargeable  by  that  Court  with 
the  expense  of  administration  reduction  to  cash,  cost  of 
distribution,   etc.,   thereof. 

The  same  problem  was  presented  in  the  case  of  Cali- 
fornia Pea  Products,  Inc.,  Z?  Fed.  Supp.  658,  upon  almost 
the  identical  facts  and  it  is  interesting  to  note  that  in  that 
case  the  provisions  of  the  Bankruptcy  Act  (Sec.  62a(l)) 
were  followed  in  bringing  the  matter  before  the  District 
Court.  An  Order  was  made  by  Referee  Ben  E.  Tarver 
at  Santa  Ana  that  the  Board  be  restrained  from  proceed- 
ing against  the  said  estate  or  L.  Boteler,  the  trustee  there- 
of, for  the  collection  of  the  contended  sales  tax  based  upon 
liquidation  sales  made  by  the  said  trustee.  A  petition  for 
review  was  filed  to  the  Order  of  the  Referee  and  the 
matter  came  on  for  hearing  before  Judge  Paul  J.  Mc- 
Cormick  of  this  Court.  Quoting  from  portions  of  the 
Opinion  of  Judge  Paul  J.  McCormick: 

"The  Referee's  order  and  injunction  are  attacked 
solely  upon  two  grounds:  (1)  that  said  trustee  in 
bankruptcy,  L.  Boteler,  was  selling  on  behalf  of  the 
bankrupt  California  Pea  Products,  Inc.,  machinery 
and  equipment  at  retail  within  the  contemplation  of 
the  California  Retail  Sales  Tax  Act,  and  that  an 
injunction  against  the  State  Board  of  Equalization 
will  not  lie  for  the  reason  that  the  said  trustee  in 
bankruptcy  has  under  the  California  Retail  Sales 
Tax  Act  an  adequate  remedy  at  law  by  paying  the 
tax  and  suing  to  recover. 
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Preliminarily,  it  is  pertinent  to  observe  that  the 
petition  for  review  originally  contained  a  statement 
that  the  State  Board  of  Equalization  had  filed  in  this 
bankruptcy  matter  its  claim  for  sales  tax  due  the 
State  of  California,  and  a  part  of  the  prayer  of  the 
petitioner  on  review  was  that  this  court  on  the  review 
overrule  any  objections  to  said  claim  of  the  State 
Board  of  Equalization  and  allow  said  claim  in  full. 
By  interlineations  appearing  upon  the  original  peti- 
tion for  review,  the  aforesaid  matters  are  stricken 
and  are  therefore  not  now  a  part  of  this  review. 
It  thus  does  not  appear  that  the  State  Board  of 
Equalization  has  filed  any  claim  for  retail  sales  tax 
or  in  fact  for  any  other  tax  in  this  bankruptcy  pro- 
ceeding, or  that  an  extension  has  been  granted  for 
the  filing  of  any  such  tax  claims. 

In  view  of  such  situation,  it  is  unnecessary  on  this 
review  to  go  farther  than  to  determine  the  validity 
and  proper  scope  of  the  injunctive  order  issued  by  the 
referee.  And  until  a  claim  for  taxes  is  filed  in  this 
bankruptcy  proceeding  by  the  state  authorities,  or 
until  a  'bar  order  is  operative  upon  the  state  agency, 
the  question  as  to  whether  the  trustee  in  bankruptcy 
in  selling  tangible  personal  property  in  liquidation  of 
the  bankrupt  estate  is  a  retailer  and  a  person  obli- 
gated to  comply  with  the  provisions  of  Act  8493  of 
the  General  Laws  of  the  State  of  California  is  not 
properly  before  us. 

It  is,  however,  clear  from  the  documentary  evidence 
sent  up  with  the  referee's  certificate  that  the  State 
Board  of  Equalization  had  determined  that  the  trus- 
tee was  'engaged  in  the  business  of  selling  tangible 
personal  property,  the  receipt  from  retail  sale  of 
which  are  subject  to  the  sales  tax/  and  that  such 
trustee  was  'required  by  the  California  Retail  Sales 
Tax  Act'  to  secure  a  permit  under  the  Act.     Ac- 
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cordingly,  demand  was  made  by  the  state  board  for 
the  permit  fee  provided  in  the  act,  and  also  that  the 
trustee  file  quarterly  returns  in  accordance  with  the 
Act  under  a  likelihood  or  implied  threat  of  being 
penalized  for  noncompliance  with  the  demands  of  the 
state  board,  and  possibly  of  being  sued  in  the  state 
court  for  non-payment  of  taxes,  or  at  least  of  en- 
countering some  interference  by  the  state  board  in 
the  administration  of  this  bankrupt  estate.  The  prob- 
ability of  such  an  eventuality  justified  the  referee  in 
making  an  appropriate  stay  order.  Section  2(15) 
Chandler  Act.  The  possession  of  the  property  by  the 
trustee  is  the  court's  possession,  and  any  act  inter- 
fering with  the  court's  power  of  control  and  disposal 
and  done  without  the  court's  sanction  is  void.  Day- 
ton V.  Stanard,  241  U.  S.  588. 

The  record  shows  that  the  trustee  was  not  author- 
ized by  the  bankruptcy  court  to  conduct  business  un- 
der the  permissive  provisions  of  the  bankruptcy  act. 
Section  2(5)  U.  S.  C.  A.  In  fact,  no  application 
of  any  kind  was  made  to  carry  on  or  to  conduct 
business.  On  the  contrary,  all  of  the  selling  activities 
of  the  trustee  in  bankruptcy  zvere  purely  liquidating 
functions  and  in  no  proper  sense  shovUd  be  considered 
in  any  other  category. 

The  tax  claims  referred  to  in  sections  57 (n)  and 
64(a)  may  be  regarded  as  relating  to  matters  and 
activities  which  have  occurred  prior  to  the  filing  of 
the  petition  in  bankruptcy.  The  transactions  upon 
which  the  state  bases  its  contention  in  this  review  have 
all  taken  place  after  adjudication  and  the  selection  of 
the  trustee  in  bankruptcy.  The  claims  may  therefore 
be  considered  as  not  strictly  'claims'  against  the  es- 
tate within  the  contemplation  of  sections  57n  and 
64a,  bvtt  rather  an  expense  of  administration  provided 
for  in  section  62  of  the  Act.     But  the  same  power 
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of  adjudicating  such  'claims'  is  vested  in  the  bank- 
ruptcy court  by  section  62  as  in  the  matter  of  tax 
claims  under  sections  57 n  and  64a. 

The  Supreme  Court  in  Kalb  v.  Feuerstein,  308  U. 
S.  433,  speaking  of  the  broad  and  plenary  power  of 
courts  of  bankruptcy  said,  'The  Constitution  grants 
Congress  exclusive  power  to  regulate  bankruptcy  and 
under  this  power  Congress  can  limit  the  jurisdiction 
which  courts,  state  or  federal,  can  exercise  over  the 
person  or  property  of  a  debtor  who  duly  invokes  the 
bankruptcy  law.'  See,  also,  Arkansas  Corporation 
Commission  v.  Thompson,  116  F.  (2d)  179  (C.  C.  A. 
8th  Cir.). 

When  a  general  reference  has  been  made  by  the 
judge  to  a  referee,  as  in  this  matter,  he  is,  under 
the  Chandler  amendments  to  the  Bankruptcy  Act  and 
under  new  General  Order  12,  invested  zvith  complete 
jurisdiction  of  the  proceedings,  and  the  Referee  un- 
der such  reference  can  do  everything  that  the  dis- 
trict judge  can  do,  except  certain  specific  powers 
which  are  reserved  to  the  judge,  but  which  are  im- 
material to  this  review  or  to  the  acts  of  the  referee 
under  consideration  in  this  matter,  under  the  factual 
situation  shown  by  the  record  before  us.  See  In  re 
Munson,  11  F.  Supp.  564. 

We  think,  however,  that  the  injunction  and  order 
under  review  is  too  broad.  Mention  has  earlier  been 
made  of  the  modified  and  restricted  scope  of  this  re- 
view as  shown  by  the  interlineations  on  the  petition 
for  review,  and  although  the  briefs  of  the  attorneys 
seem  to  assume  that  the  record  before  us  is  sufficient 
and  adequate  to  support  a  ruling  determinative  of  a 
specific  tax  claim  by  the  state  board,  no  such  claim 
has  in  fact  been  presented.  There  is,  therefore,  no 
basis   for  an  injunction  which   so   operates   to  pre- 
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elude  the  state  board  from  presenting  and  filing  a 
claim  and  having  the  same  heard,  considered  and  al- 
lozved  or  rejected  by  the  referee  as  the  situation  may 
warrant. 

Section  2(15)  of  the  Bankruptcy  Act  empowered 
the  referee  to  'make  such  orders,  issue  such  process, 
and  enter  such  judgments, — as  may  be  necessary  for 
the  enforcement  of  the  provisions  of  this  title,  (act)  ; 
provided,  however,  that  an  injunction  to  restrain  a 
court  may  be  issued  by  the  judge  only.'  This  statute, 
as  well  as  General  Order  12,  effective  February  13, 
1939,  is  a  rule  of  procedure  relating  to  the  remedy, 
and  is  applicable  to  this  bankruptcy  matter,  and  par- 
ticularly, to  the  injunction  herein  which  was  issued 
March  22,  1940.  And  in  arriving  at  the  extent  of 
power  that  is  conferred  upon  the  referee  by  section 
2(15),  the  concluding  clause  of  the  subsection  is  a 
clear  investiture  in  the  referee  under  a  general  ref- 
erence to  issue  all  injunctions  in  the  course  of  the 
bankruptcy  proceeding  necessary  to  prevent  the  de- 
feat or  impairment  of  his  jurisdiction  except  that 
only  a  judge  can  enjoin  a  court.  It  would  have  been 
a  simple  matter  for  Congress  to  have  made  the  pro- 
hibition against  the  referee's  power  to  issue  injunc- 
tions general  if  such  had  been  the  legislative  intent. 
As  no  such  intent  appears  but,  on  the  contrary,  only 
a  single  specific  prohibition  being  shown,  the  referee 
is  in  all  other  instances  vested  with  plenary  judicial 
power  to  issue  stay  orders  when  acting  under  a 
general  reference.  See  Collier  on  Bankruptcy  (14th 
Ed.),  Vol.  I,  page  277. 

We  conclude  by  holding  that  the  findings,  injunc- 
tion and  order  of  the  referee,  dated  March  22,  1940, 
are  modified  as  follows:  The  State  Board  of  Equal- 
ization of  the  State  of  California,  its  officers,  agents, 
employees  and  attorneys  are,  and  each  of  them,  is, 
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enjoined  and  restrained  from  in  any  manner  enforcing 
or  attempting  to  enforce  any  claim,  tax,  assessment, 
collection,  penalties  or  sanctions  provided  in  or  pur- 
suant to  Act  8493  of  the  General  Laws  of  the  State 
of  Cahfornia  against  the  estate  of  CaHfornia  Pea 
Products,  Inc.,  a  corporation,  bankrupt,  or  against 
the  trustee  thereof,  or  against  L.  Boteler,  personally, 
or  against  any  property  of  said  bankrupt,  or  of  L. 
Boteler,  or  from  in  any  manner  interfering  with  the 
administration  of  this  estate,  without  prejudice,  how- 
ever, to  the  presentation  and  filing  of  any  claim  for 
taxes  by  the  State  Board  of  Equalisation  of  the  State 
of  California,  its  accredited  and  authorized  officers, 
agents  or  attorneys,  within  the  time  allowed  by  law, 
and  to  having  such  claim  considered  by  the  referee 
and  its  legality  and  validity  determined  by  him,  or 
without  prejudice  to  a  'bar  order'  of  the  Referee." 
(Italics  ours.) 

This  Court  in  the  case  of  McColgan  v.  Maier  Brewing 
Co.,  134  Fed.  385  (9th  Cir.,  March  10,  1943),  determined 
that  a  state  tax  claim  which  arose  during  the  pending 
bankruptcy  proceeding  was  not  a  "provable  debt"  under 
Section  63  but  was  an  expense  of  administration  and 
when  not  presented  to  the  bankruptcy  court  during  the 
administration  thereof  was  barred.     From  the  opinion: 

"The  taxes  accruing  as  a  consequence  of  the  oper- 
ation of  the  business  by  the  receivers  were  expense  of 
administration.  Remington  on  Bankruptcy,  Vol.  2, 
p.  231 ;  Heyman  v.  United  States,  6  Cir.,  285  F. 
685 ;  Hammond  v.  Carthage  Sulphite  Pulp  &  Paper 
Co.,  2nd  Cir.,  8  F.  (2d)  35;  Central  Vermont  Ry. 
Co.  V.  Marsch,  1st  Cir.  59  F.  (2)  59;  Prudential 
Ins.  Co.  V.  Liberdar  Holding  Corporation,  2nd  Cir., 
74  F.  (2d)  50;  People  of  State  of  Michigan  v. 
Michigan  Trust  Co.,  286  U.  S.  334,  52  S.  Ct.  512, 
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76  L.  Ed.  1136.  They  were  not  provable  debts  ow- 
ing by  the  corporation  itself,  but  were  obligations  of 
the  receivership.  In  respect  of  the  payment  of  ad- 
ministrative expenses,  the  statute  (11  U.  S.  C.  A. 
Section  102,  sub.  a)  provides  that  unless  other  pro- 
visions for  their  payment  are  made  they  shall  be 
'reported  in  detail,  under  oath,  and  examined  and 
approved  or  disapproved  by  the  court.  If  approved, 
they  shall  be  paid  or  allowed  out  of  the  estates  in 
which  they  were  incurred.'  No  other  provision  was 
made  for  the  payment  of  these  expenses.  Thus  the 
liability  of  the  estate  was  dependent  upon  their  being 
reported  and  their  payment  directed  by  court  order." 

Likewise  in  the  case  above  referred  to  hereinabove 
(State  Board  of  Equalisation  v.  Boteler)  the  9th  Circuit 
in  passing  upon  the  action  of  the  lower  Court,  which 
called  in  the  state  taxing  agency  for  a  determination  of 
its  alleged  tax  claim  against  the  administration  of  the 
bankrupt  estate,  approved  the  determination  of  the  lower 
Court  and  ratified  not  only  its  power  of  ascertainment 
but  also  its  power  of  injunction.     The  Court  said: 

"The  trustee  filed  with  the  Referee  in  Bankruptcy  a 
petition  for  an  order  restraining  the  Board  of  Equali- 
zation from  attempting  to  collect  this  tax. 

The  Referee  granted  the  injunction,  which  was  af- 
firmed upon  review  by  the  District  Court. 

He  did  not  continue  the  bankrupt's  business  in  any 
sense,  but  instead  chose  to  dispose  of  the  physical 
equipment  in  accordance  with  his  duty  in  such  man- 
ner as  to  realize  the  highest  return  for  the  estate  he 
was  administering.  Section  47,  sub.  a  of  the  Bank- 
ruptcy Act,  11  U.  S.  C.  A.  Section  75,  sub.  a.  In  our 
opinion  the  fact  that  these  assets  had  previously  been 
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utilized  by  the  bankrupt  in  the  conduct  of  a  business 
no  longer  in  existence  has  no  materiality  in  the  case. 
His  activities  did  not  render  him  taxable  under  the 
terms  of  the  California  Retail  Sales  Act." 

As  a  further  indication  of  the  all  inclusive  power  of  the 
bankruptcy  court  to  control  the  distribution  of  the  funds 
in  the  bankrupt  estates  reference  is  made  to  the  established 
practice  (prior  to  the  1938  amendment  of  the  Bankruptcy 
Act)  of  ''bar  orders"  to  bring  in  for  filing  and  considera- 
tion of  the  bankruptcy  court  all  tax  claims  owing  by  the 
bankrupt  at  the  time  of  bankruptcy. 

Remington  on  Bankruptcy,  Vol.  2,  Section  798,  in  dis- 
cussing "bar  orders"  states: 

"Prior  to  June  22,  1938,  there  was  no  provision  in 
the  Act  making  it  obligatory  for  the  United  States, 
the  states  and  subdivision  thereof  to  file  proofs  of 
claim.  Accordingly,  a  practice  arose  of  entering  bar 
orders,  fixing  a  time  within  which  the  claims  of  gov- 
ernments should  be  filed.  The  'bar  order'  technique 
in  respect  to  tax  claims  was  a  natural  development. 
It  was  designed  to  accomplish  two  objects,  to  remedy 
two  weaknesses  evident  in  the  application  of  the  gen- 
eral rule  that  the  United  States  was  entitled  to  file 
its  claim  for  taxes  at  any  time  during  the  pendency 
of  a  bankruptcy  proceeding  and  before  distribution  of 
the  estate.  It  was  developed,  first,  to  permit  an  un- 
interrupted expeditious  administration  of  the  bank- 
rupt's estate,  and,  second,  to  protect  the  trustee  of 
such  estate  from  liability  to  tax  claimants  in  distribut- 
ing assets  in  the  course  of  his  administration  thereof. 
'The  technique  is  an  extension  of  the  policy  followed 
in  equity  receiverships  and  has  been  considered  in 
much  detail  in  the  second  circuit.  In  re  Swan,  82  F. 
(2d)  160. 
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In  determining  the  legality  and  priority  of  tax 
claims,  the  Bankruptcy  Act  is  paramount  over  other 
federal  and  state  statutes.  The  bankruptcy  court 
makes  an  independent  determination  of  the  validity  of 
taxes  in  order  to  determine  to  what  extent  proofs 
for  taxes  should  be  allowed.  It  is  not  bound  by  the 
determination  of  administrative  boards.'  " 

Excerpts  From  Brief  Filed  in  State  Board  v.  Boteler. 

We  quote  hereinafter  portions  of  the  Brief  which  we 
filed  with  this  Court  upon  behalf  of  L.  Boteler,  Trustee, 
Appellee,  in  the  case  of  State  Board  of  Equalisation  v. 
Boteler,  131  F.  2d  386,  because  we  believe  that  what  we 
said  to  the  Court  there  is  equally  in  point  in  the  instant 
case. 

"This  case  (State  Board  of  Equalization  of  State 
of  California  vs.  L.  Boteler,  Trustee)  stripped  down 
to  essentials,  simply  resolves  itself  into  two  questions : 

1.  Has  the  State  of  California,  or  any  other  State 
in  the  Union,  the  right  to  project  itself  into  the 
administration  of  bankrupt  estates,  a  field  re- 
served entirely  to  Congress,  and  to  require  officers 
of  the  United  States  District  Court  to  take  out 
licenses  permitting  them  to  convert  the  bankrupt's 
assets  into  cash  and  then  to  impose  a  tax  on  the 
proceeds  of  such  judicial  sales? 

2.  Has  the  United  States  District  Court  the  power 
and  jurisdiction  to  protect  its  own  ofificers  from 
such  illegal  encroachment  upon  their  duties  and 
prerogatives  as  is  here  sought  to  be  inflicted  by 
the  State  of  California? 

Under  Section  8,  Article  1,  of  the  Constitution  of 
the  United  States,  Congress  is  given  the  sole  and 
exclusive  power  to  'establish  uniform  laws  on  the  sub- 
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ject  of  bankruptcies  throughout  the  United  States.' 
Acting  under  this  grant  of  power  Congress  enacted 
the  National  Bankrupt  Act  which  defines,  among 
other  things,  the  jurisdiction  of  the  United  States 
District  Courts  in  bankruptcy  matters  and  the  rights 
and  duties  of  a  trustee  thereunder. 

Section  2  of  the  Bankruptcy  Act  (11  U.  S.  C.  A., 
Sec.  11),  confers  jurisdiction  on  United  States 
Courts,  among  other  matters,  as  follows : 

Subdv.  (15).  'Make  such  orders,  issue  such  pro- 
cess, and  enter  such  judgments  in  addition  to  those 
specifically  provided  for  as  may  be  necessary  for  the 
enforcement  of  the  provisions  of  this  Act;  provided 
however,  that  an  injunction  to  restrain  a  court  may  be 
issued  by  the  judge  only.' 

Subdv.  21-b  of  Section  2  expressly  provides: 

'Nothing  in  this  section  contained  shall  be  con- 
strued to  deprive  a  court  of  bankruptcy  of  any  power 
it  would  possess  were  certain  specific  powers  not 
herein  enumerated.' 

Section  75(a)  prescribes  that  mandatory  duties  of 
the  trustee  are  as  follows : 

'Trustees  shall  (1)  collect  and  reduce  to  money  the 
property  of  the  estates  for  which  they  are  trustees, 
under  the  direction  of  the  court,  and  close  up  the 
estates  as  expeditiously  as  is  compatible  with  the  best 
interests  of  the  parties  in  interest.' 

As  hereinafter  pointed  out,  the  Supreme  Court  of 
California  in  Donnelly  v.  Southern  Pacific  Co..  18 
Cal.  (2d)  863,  recognizes  this  rule  in  an  opinion  in- 
volving a  judgment  for  damages  for  personal  in- 
juries sustained  by  a  person  in  a  railroad  collision, 
while  traveling  on  a  free  pass,  regulated  by  Inter- 
state Commerce  Acts,  and  after  discussing  the  various 
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federal  and  state  decisions  involving  the  right  to  re- 
cover from  a  common  carrier  while  riding  on  a  free 
pass,  the  Supreme  Court,  in  reversing  the  judgment 
of  the  Superior  Court,  said: 

'This  negligence  may  have  been  gross  under  the 
California  rule,  but  the  Federal  cases  are  clear  that 
such  dereliction  constitutes  negligence  and  not  wanton 
and  reckless  misconduct.' 

In  this  connection  the  rules  laid  down  by  the 
Supreme  Court  of  California  in  Bigsby  vs.  Johnston, 
18  Cal.  (2d)  860,  and  Union  League  Club  vs.  John- 
son, 18  Cal.  (2d)  275,  are  entirely  beside  the  point. 
Neither  Bigsby  nor  the  Union  League  Club  were 
trustees  in  bankruptcy,  nor  were  they  sales  upon 
which  the  State  imposed  a  tax,  judicial  sales  con- 
ducted under  a  United  States  Statute  in  a  United 
States  Court;  neither  was  any  mandatory  duty  im- 
posed upon  them  to  make  these  sales.  If  they  desired, 
they  had  a  right  to  retain  the  property.  A  trustee 
in  bankruptcy  has  no  such  right,  as  the  statute  under 
which  his  office  is  created  requires  him  to  collect  and 
reduce  to  money  the  property  for  which  he  is  trustee, 
under  the  direction  of  the  court,  and  to  close  up  the 
estates  as  expeditiously  as  is  compatible  with  the 
best  interests  of  the  parties  in  interest.  (Bankruptcv 
Act,  Sec.  47a,  11  U.  S.  C.  A.  Sec.  75a.) 

Any  provision  in  the  Retail  Sales  Act  of 
California  or  the  Rules  and  Regulations  of 
the  State  Board  of  Equalization  under  which 
it  is  contended  additional  burdens  or  duties 
may  be  imposed  upon  a  trustee  in  bankruptcy, 
is  in  conflict  with  its  applicability  to  fed- 
eral law,  and  is  unconstitutional. 

It  has  long  been  settled  that  where  Congress  exer- 
cises its  exclusive  jurisdiction,  as  in  the  domain  of 
interstate  commerce,  bankruptcy,  naturalization,  and 
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other  exclusive  legislative  fields  delegated  to  it,  all 
state  laws  on  those  subjects  are  superseded:  as,  for 
instance,  upon  the  enactment  of  the  Bankruptcy  Act 
of  1898,  after  a  long  period  during  which  this  country- 
had  no  Bankruptcy  Act,  all  State  Insolvency  Laws 
were  suspended  and  superseded  and  their  courts  de- 
prived of  jurisdiction  over  the  subject.  Holmes  vs. 
Rowe,  97  F.  (2d)  537  (C.  C.  A.  "9th  Cir.);  In  re 
Brinn,  262  F.   527. 

In  Keystone  Driller  Co.  vs.  Superior  Court,  138 
Cal.  738,  the  court  said: 

'Our  State  Insolvency  Law  is  suspended  by  the 
National  Bankruptcy  Law  of  1898.' 

In  Continental  Building  &  Loan  Association  vs. 
Superior  Court,  163  Cal.  579,  the  Supreme  Court 
said: 

'If  these  positions  are  well  taken  the  conclusions  for 
which  petitioner  contends  is  irresistible,  for  it  is  con- 
ceded that  petitioner  is  a  corporation  conducting  a 
business  which  brings  it  within  the  scope  and  purview 
of  the  National  Bankruptcy  Act,  and  it  is  unquestioned 
that  when  the  general  government  has  spoken  upon 
the  subject  of  bankruptcy,  the  operation  of  all  state 
laws  upon  the  same  subject  matter  is  suspended.  The 
ultimate  question  then,  is  whether  under  these  con- 
cessions and  admissions  there  is  still  left  in  the  state 
law  any  valid  provisions  entirely  without  the  scope 
of  the  National  Bankruptcy  Act,  which  provisions 
may  be  enforced  by  the  State  Courts,  or  whether,  as 
petitioner  contends,  the  state  law  is  as  a  whole,  and 
without  severable  or  separable  parts  a  single  bank- 
ruptcy or  insolvency  act.' 

In  the  latter  case  the  Supreme  Court  of  California 
held  that  a  punitive  law  requiring  liquidation  of 
building  and  loan  associations  under   certain  condi- 
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tions  not  constituting  an  act  of  bankruptcy,  did  not 
conflict  with  the  Bankruptcy  Act,  but  nevertheless, 
recognized  the  principle  that  when  Congress  has 
legislated  on  the  subject,  the  State  law  is  powerless. 

In  the  recent  case  of  Donnelly  vs.  Southern  Pacific 
Co.,  18  Cal.  (2d)  863,  involving  a  California  Statute 
and  its  operation  on  passengers  traveling  in  inter- 
state commerce,   the  Supreme   Court   says: 

'If  a  statute  is  enacted  by  Congress  covering  the 
subject  of  the  state's  regulation,  it  supersedes  the 
state  statute  or  decision.  Southern  Ry.  Co.  vs.  Rail- 
road Commission  of  Indiana,  236  U.  S.  439;  Southern 
Express  Co.  vs.  Byers,  240  U.  S.  612;  Adams  Ex- 
press Co.  vs.  Croninger,  226  U.  S.  491 ;  Western 
Union  Tel.  Co.  vs.  Speight,  254  U.  S.  17:  Western 
Union  Tel.  Co.  vs.  Commercial  Milling  Co.,  218  U. 
S.  406.  If,  however.  Congress  enacts  a  statute  that 
embraces  the  general  field  but  does  not  cover  the 
matter  on  which  the  state  has  ruled,  the  state  statute 
or  decision  is  superseded  only  if  Congress  intended 
by  such  legislation  to  occupy  the  entire  field,  thereby 
excluding  all  state  control.  Atchison  T.  &.  S.  F.  Ry. 
Co.  vs.  Railroad  Commission,  283  U.  S.  380;  Kelly 
vs.  Washington,  302  U.  S.  1 ;  H.  P.  Welch  Co.  vs. 
New  Hampshire,  306  U.  S.  79;  Kansas  City  So.  Ry. 
Co.  vs.  Van  Zant,  260  U.  S.  549;  Southern  Express 
Co.  vs.  Byers,  supra,  and  numerous  other  citations. 
The  state  courts  are  then  bound  by  federal  decisional 
law  in  the  field.  Kansas  City  So.  Ry.  Co.  vs.  Van 
Zant,  supra;  Southern  Express  Co.  vs.  Byers,  supra; 
Adams  Express  Co.  vs.  Croninger,  supra;  Western 
Union  Tel.  Co.  vs.  Speight,  supra.' 

We  think  it  is  clear  that  Congress  intended  to 
legislate  fully  with  regard  to  the  qualifications  and 
duties  of  trustees  in  bankruptcy.     It  has  not  seen  fit 
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to  require  them  to  take  out  sales  tax  license  from  the 
States  permitting  them  to  perform  their  mandatory 
duties.  The  fact  that  Congress  in  1934  enacted  Sec- 
tion 124a  of  Title  28  of  U.  S.  C.  A.,  requiring  'any 
receiver,  liquidator  referee,  trustee,  or  other  officers 
or  agents  appointed  by  any  United  States  Court  who 
is  authorised  by  said  court  to  conduct  any  business 
and  who  does  conduct  any  business  shall,  from  and 
after  June  18,  1934,  be  subject  to  all  State  and  local 
taxes  applicable  to  such  business  the  same  as  if  said 
business  were  conducted  by  an  individual  or  corpora- 
tion,' does  not  mean  a  thing  in  this  case.  In  the 
first  place,  it  does  not  purport  to  be  an  amendment  to 
the  Bankruptcy  Act,  which  expressly  prescribes  the 
duties  of  the  trustee.  In  the  second  place  the  trustee 
here  is  not  operating  the  business,  but  is  liquidating 
it  in  accordance  with  the  plain  mandate  of  the  law. 
Trustees  in  bankruptcy  stand  in  a  much  more  advan- 
tageous position  than  do  receivers  in  equity,  assign- 
ees for  the  benefit  of  creditors,  and  other  types  of 
liquidators.  The  Federal  Courts  make  a  distinction 
between  the  disabilities  of  equity  receivers  and  of 
receiverships  so  operated  and  the  privileges  accorded 
to  a  trustee  or  receiver  in  bankruptcy.  For  example, 
in  Southern  Bell  Telephone  Co.  vs.  Caldwell,  67  F. 
(2d)  802,  in  discussing  the  question  of  priorities  in 
bankruptcy  as  distinguished  from  equity  receiver- 
ships, the  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  said: 

Tt  is  conceded  that  there  is  no  decision  in  bank- 
ruptcy affording  any  support  to  the  appellant's 
claim  of  priority.  The  equity  foreclosure  cases  like 
Miltenberger  vs.  Logansport  C.  &.  S.  W.  R.  Co., 
106  U.  S.  286  (and  a  number  of  other  cases  cited) 
— are  without  application,  and  we  have  no  occasion 
to  review  them.' 
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Furthermore,  the  very  fact  of  the  passing  of  the 
statute  referred  to  (Section  124a,  Title  28  U.  S. 
C.  A.)  incHcates  clearly  that  Congress  felt  that  prior 
to  June  18,  1934  trustees  in  bankruptcy  operating  a 
business  under  the  provisions  of  Subdv.  (5)  of  Sec- 
tion 2  of  the  Bankruptcy  Act  were  exempt  from  all 
taxes  imposed  by  States  and  local  municipalities  dur- 
ing the  period  of  their  operation,  and  by  the  enact- 
ment of  this  statute  permitted  States  and  local  politi- 
cal bodies  to  levy  taxes  on  the  actual  operation  of 
such  business. 

A  great  deal  of  the  difficulties  which  trustees  have 
been  encountering  with  the  State  Board  of  Equaliza- 
tion in  the  last  several  months  are  occasioned  by  a 
misinterpretation  of  the  case  of  Boteler  vs.  Ingals, 
308  U.  S.  57.  In  that  case,  Boteler,  as  trustee  in 
bankruptcy,  was  operating  a  large  dairy.  He  had 
a  number  of  milk  trucks  making  daily  deliveries 
throughout  Los  Angeles  County  and  operating  on  the 
public  highways.  On  January  1st  he  did  not  have 
sufficient  funds  in  his  possession  to  purchase  new 
license,  and  the  same  condition  existed  after  the  dead- 
line for  obtaining  new  licenses  without  penalty  on 
February  5th  had  passed.  Shortly  after  February 
5th  he  obtained  sufficient  money  to  purchase  licenses 
and  applied  to  the  Motor  Vehicle  Department  for  new 
licenses  for  his  trucks,  tendering  it  the  normal  fee. 
The  Motor  Vehicle  Department  refused  to  issue  the 
licenses  without  payment  of  the  penalty  and  Boteler 
sought  mandamus  from  the  Referee.  The  Referee 
entered  an  order  requiring  the  issuance  of  the 
licenses,  which  order  was  affirmed  by  the  District 
Court,  both  lower  courts  holding  that  the  trustee 
was  not  subject  to  such  penalty.  This  court  reversed 
the  order,  and  the  Supreme  Court  granted  certiorari. 
In  the  opinion  in  that  case  Mr.  Justice  Black  was 
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careful  to  point  out  that  the  trustee  was  operating  the 
business  and  that  the  penalty  constituted  a  license  fee 
for  the  privilege  of  using  the  highways  of  the  State 
of  California,  and  that  if  the  trustee  saw  fit  to  use 
the  highways  in  the  conduct  of  the  business  he  was 
required  to  comply  with  the  reasonable  police  regula- 
tions of  the  State. 

Has  the  trustee  a  plain,  speedy  and  adequate 
remedy  at  law  such  as  would  bar  him  from 
injunctive  relief  here? 

We  believe  that  the  contention  in  the  lower  court 
that  the  trustee  is  not  entitled  to  injunctive  relief  is 
wholly  and  completely  without  merit.  Here  we  have 
the  situation  of  a  State  Board  seeking  to  interfere 
with  a  trustee,  an  officer  of  the  United  States  Court, 
in  the  conduct  of  his  mandatory  duties,  and  demand- 
ing that  he  take  out  a  license  under  penalty.  (See 
Sales  Tax  Act,  Sec.  15.) 

To  say  that  such  court  has  not  the  power  to  protect 
its  officers  in  the  control  and  disposal  of  property  in 
its  possession  and  in  the  performance  of  their  man- 
datory duties  would,  we  believe,  on  its  face,  seem 
ridiculous.  (See  Dayton  vs.  Standard,  241  U.  S. 
588.)  However,  Federal  Courts  have  jurisdiction 
also  to  enjoin  enforcement  of  an  unconstitutional 
State  statute  by  State  officers  clothed  with  authority 
to  enforce  it  where  it  violates  Federal  Constitution. 
See:  Tyson  &  Bro.  United  Theatre  Ticket  Officers 
vs.  Banton,  273  U.  S.  418;  Pennsylvania  vs.  West 
Virginia,  262  U.  S.  553;  Fox  Film  Corp.  vs.  Trum- 
bull, 7  F.  (2d)  715;  McNaughton  vs.  Johnson,  242 
U.  S.  344;  Claybrook  vs.  City  of  Owensboro,  16  F. 
297;  Wells  Fargo  &  Co.  vs.  Taylor,  254  U.  S.  175; 
Caldwell  vs.  Sioux  Falls  Stockyard  Co.,  242  U.  S. 
559. 
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The  right  to  enjoin  a  state  officer  from  enforcing 
a  state  statute  claimed  to  violate  the  Federal  Con- 
stitution is  not  affected  by  whether  the  enforcement 
is  to  be  by  civil  or  criminal  proceedings.  See:  Van 
Deman  &  Lewis  Co.  vs.  Rast,  214  F.  827;  Yee  Gee 
vs.  City  &  County  of  San  Francisco,  235  F.  757; 
Pierce  vs.  Society  of  the  Sisters,  268  U.  S.  510. 

It  has  been  held  that  the  institution  of  separate 
actions  to  recover  fees  paid  under  an  alleged  un- 
constitutional statute  is  not  adequate  remedy  at  law, 
as  was  contended  by  the  Attorney  General.  See: 
Wofford  Oil  Co.  vs.  Smith,  263  F.  396. 

It  has  also  been  held  that  a  Federal  Court  has 
jurisdiction  to  enjoin  the  enforcement  of  a  state 
statute  which  is  unconstitutional  and  void,  and  under 
which  the  authorities  threaten  to  seize  complainant's 
property  and  destroy  his  business  unless  he  pays  a 
license  thereby  imposed.  See:  Minneapolis  Brewing 
Co.  vs.  McGillivray,  104  F.  258. 

In  the  case  at  bar,  under  the  State's  theory  the 
trustee  in  bankruptcy,  an  officer  of  the  United  States 
District  Court,  should  pay  this  illegal  tax  and  license 
fee  out  of  funds  in  custodia  legis  in  a  Federal  Court, 
to  a  State  Board,  and  then,  notwithstanding  the  fact 
that  he  is  an  officer  of  the  United  States  District 
Court,  go  into  the  State  courts  and  maintain  expen- 
sive litigation  to  recover  it  back.  Such  requirement 
would  be  absolutely  unreasonable.  The  State  Board 
of  Equalization  is  demanding  that  the  Bankruptcy 
Court  and  its  officers  pay  over  to  it  certain  sums  of 
money,  disbursement  thereof  being  required  to  be 
made  by  check  or  draft  on  designated  depositories  of 
bankruptcy  funds. 
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The  contention  that  the  Referee  acted  be- 
yond HIS  JURISDICTION  IS  WHOLLY  WITHOUT  MERIT, 

AS  THE  Referee  is   not  seeking  to  restrain   a 
Court. 

It  was  contended  by  the  Attorney  General  in  the 
District  Court  that  a  Referee  in  Bankruptcy  has  no 
power  to  enjoin  a  State  officer  in  the  enforcement  of 
a  State  Statute.     With  that  we  disagree. 

Section  38  of  the  Bankruptcy  Act,  11  U.  S.  C.  A., 
Sec.  66  vests  the  Referee,  subject  to  a  review  by  the 
Judge,  with  jurisdiction  to,  '(6)  Perform  such  of  the 
duties  as  are  by  this  Act  conferred  upon  Courts  of 
Bankruptcy,  including  those  incidental  to  ancillary 
jurisdiction,  and  as  shall  be  prescribed  by  rules  or 
orders  of  the  Courts  of  Bankruptcy  of  their  re- 
spective districts,  except  as  herein  otherwise  pro- 
vided.' 

Section  2,  Subdv.  (15),  11  U.  S.  C.  A.,  Sec.  11, 
Subdv.  (15)  vests  Courts  of  Bankruptcy  with  juris- 
diction to,  'Make  such  orders,  issue  such  process,  and 
enter  such  judgments,  in  addition  to  those  specifically 
provided  for,  as  may  be  necessary  for  the  enforce- 
ment of  the  provisions  of  this  Act.  Provided,  how- 
ever, that  an  injunction  to  restrain  a  court  may  be 
issued  by  the  Judge  only/ 

That  an  injunction  will  lie  against  a  State  Board 
or  Commission  to  prevent  a  violation  of  the  rights  of 
a  party  under  the  Federal  Constitution,  has  been  held 
in  Union  Light,  Heat  &  Power  Co.  vs.  Railroad 
Commission  of  Kentucky,  17  F.  (2d)  143;  also, 
Evansville  Brewing  Ass'n.  vs.  Excise  Commission 
of  Jefferson  County  Alabama,  225  F.  204. 

The  only  jurisdiction  now  expressly  withheld  from 
Referees  under  a  general  Order  of  Reference  is  the 
power  of  commitment  for  contempt.      (Bankruptcy 
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Act,  Sec.  38,  Subdv.  2.)  Under  the  act  of  1938  a 
general  Order  of  Reference  is  sufficient  to  vest  them 
with  jurisdiction  to  adjudicate  bankrupts  or  dismiss 
petitions,  to  grant  or  revoke  discharges,  and  perform 
many  other  judicial  acts  which  under  preceding  bank- 
ruptcy laws  they  were  only  permitted  to  certify  to 
the   District   Judge   for   determination. 

We  respectfully  submit  that  the  Referee  did  not  act 
beyond  his  jurisdiction." 


Answer  and  Reply  to  Appellant's  Brief. 

We  believe  the  issue  in  this  case  may  be  reduced  to  a 
single  determination.     In  fact  the  Appellant  states:  (App. 
I    Br.  p.   10)  : 

"Briefly  summarized,  however,  appellant  submits 
that  the  record  herein  establishes  clearly  that  the  five 
trucks  sold  on  March  29,  1946,  were  sold  by  appellee 
during  a  period  in  which  he  was  operating  the  busi- 
ness of  the  bankrupt.  It  is  not  disputed  that  the  five 
sales  of  trucks  zvere  liquidating  sales." 

And  at  page  20: 

"The  only  question  remaining  for  consideration, 
therefore,  is  whether  gross  receipts  derived  by  ap- 
pellee from  the  sale  of  capital  assets,  namely,  five 
trucks  held  by  him  in  the  course  of  his  retail  sales 
activity,  are  includible  in  the  measure  of  the  tax  im- 
posed upon  appellee  as  a  retailer  under  the  California 
Sales  and  Use  Tax  Law." 
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It  Is  Immaterial  Whether  "Liquidation"  Sales  of 
Trucks  Were  Before,  During,  or  After  Trustee's 
Operation. 

It  hardly  appears  necessary  to  straighten  out  such  hiatus 
as  is  suggested  by  counsel  for  appellant  between  the  stipu- 
lation of  Goggin,  trustee,  and  the  findings  upon  the 
question  of  whether  the  "operation  of  the  business"  cov- 
ered a  period  to  March  22,  March  29  or  May  1,  1946. 

In  any  event  the  Brief  of  the  Appellant  states  (and 
we  agree)  that, 

(1)  (page  10)  "It  is  not  disputed  that  the  five  sales 
of  trucks  were  'liquidation  sales/  " 

(2)  (page  8)  That  all  of  the  retail  sales  effected  by 
Goggin,  both  as  receiver  and  trustee  in  the  ''operation  of 
the  business"  were  reported  by  him  and  the  sales  tax  paid 
by  him  thereon  (other  than  the  tax  on  the  said  liquidation 
sales  of  the  five  trucks). 

The  District  Judge  in  his  Opinion  in  what  he  believes 
is  an  all  inclusive  summary  of  the  entire  subject  of  the 
applicability  of  State  Sales  Taxes  to  bankruptcy  adminis- 
tration (and  from  which  we  have  hereinabove  extensively 
quoted)  discussed  many  collateral  points  of  general  in- 
terest on  the  subject. 

The  Problem  Simply  Stated. 

However,  it  occurs  to  us  that  the  only  question  before 
the  Court  here  is :  "Should  the  trustee  be  required  to  pay 
a  ^ales  tax  upon  his  bankruptcy  liquidation  sales  of  the' 
five  trucks?"  The  question  presented  to  this  Honorable 
Court  in  State  Board  of  Equalisation  v.  Boteler  (In  re 
Davis  Standard  Bread  Co.),  131  F.  2d  386,  Nov.  10, 
1942,  bears  great  similarity.    Therein  the  kindred  question 
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was  "should  the  trustee  in  bankruptcy  pay  a  California 
sales  tax  upon  sales  of  'furniture,  fixtures,  equipment  and 
other  miscellaneous  items  of  the  business.' "  (From  the 
opinion,  page  387.) 

"It  cannot  be  doubted  that  if  the  authorities  can  be 
read  so  as  to  support  the  proposition  that  the  trustee 
in  making  the  sales  in  question  is  'carrying  on  the 
business'  the  tax  attempted  to  be  imposed  would  be 
proper.     We  think  they  cannot  be  so  read." 

and  page  388: 

"His  (Boteler,  the  trustee)  activities  did  not  ren- 
der him  taxable  under  the  terms  of  the  California 
Retail  Sales  Act.     .     .     ." 

To  delineate  the  problem  further  we  can  point  out  that 
as  conceded  by  the  State  Taxing  Agency,  the  sale  of  the 
five  trucks  was  a  liquidation  sale.  Certainly  it  was  no 
part  of  the  "operation  of  the  business." 

It  makes  little  difference  whether  it  was  made  before 
or  after  or  during  the  period  of  the  operation  of  the 
business.  The  bankrupt  was  engaged  in  manufacturing 
wooden  cabinets  and  like  fixtures  and  not  in  the  operation 
of  a  used  truck  business.  Therefore  we  conclude  that  the 
problem  should  be  considered  solely  upon  the  basis  of 
whether  or  not  sales  tax  on  liquidation  sales  should  be  paid 
by  a  trustee  in  bankruptcy. 

The  Fundamental  Question  Has  Already  Been 
Answered  by  This  Court. 

It  was  our  view  that  the  Court's  decision  (State  Board 
of  Equalisation  of  State  of  California  v.  Boteler)  defi- 
nitely settled  that  question. 
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Reliance  Upon  Court's  Prior  Decision. 

At  least  following  that  decision  the  trustees  in  bank- 
ruptcy in  the  many  bankruptcy  proceedings  pending  before 
the  United  States  District  Courts  within  the  State  of 
California  have  not  paid  any  sales  tax  on  their  liquidation 
sales.  In  fact  the  bankruptcy  courts  (both  the  Referees 
and  the  United  States  District  Judges)  have  made  numer- 
ous orders  prohibiting  them  from  paying  the  same. 

Many  thousands  of  bankruptcy  estates  during  the  in- 
terim have  been  administered,  distributed  and  closed  with- 
out the  payment  of  the  said  sales  tax. 

Answer  to  Appellant's  Specifications  of  Error. 

The  Appellant  contends  under  "D — Specification  of 
Errors",  page  11,  that  the  District  Judge  "failed  to  give 
effect  to  the  provisions  of  Section  960,  28  U.  S.  C.  A., 
which  provides  that  any  officer  or  agent  conducting  any 
business  .  .  .  shall  be  subject  to  all  state  taxes  applic- 
able to  such  business."  And  we  submit  that  the  said 
segregation  of  the  District  Judge  was  correct. 

It  Is  Possible  That  Trustee  Who  Acts  as  Employer 
and  Hires  Assistants  May  Be  Required  to  Pay 
Tax  Because  Thereof. 

The  Appellant  cites  the  case  of  the  8th  Circuit  decided 
in  1943,  State  of  Missouri  v.  Gleick,  135  F.  2d  134,  in 
support  of  its  contention  that  trustees  in  bankruptcy  in 
liquidating  estates  in  bankruptcy  were  "operating"  or 
"conducting"  the  business  of  the  bankrupt.  However,  the 
said  case  merely  determines  that  where  the  trustee  in 
Missouri  employs  persons  to  work  for  him  that  he  is  an 
employer  and  liable  to  the  Missouri  Unemployment  Law 
for  contributions.     To  the  same  effect  is  the  case  of  In 
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re  Mid  American  Co.,  31  Fed.  Supp.  601,  charging  the 
trustee  in  bankruptcy  with  the  tax  upon  his  employees  in 
Ilhnois. 

We  beHeve  the  result  reached  in  the  two  cases  is  predi- 
cated on  the  facts  that  the  trustee  in  bankruptcy  when  he 
employed  individuals  was  actually  an  ''employer"  under 
the  said  state  section.  We  believe  the  same  decisions 
could  have  been  arrived  at  without  any  reference  to  the 
provisions  to  Section  960,  28  U.  S.  C.  A.  The  Judge 
in  the  latter  case  said,  "There  is  no  judicial  warrant  for 
construing  Section  124a  (Sec.  960,  28  U.  S.  C.  A.)  in 
such  manner  as  to  deprive  employees  of  the  trustee  of  the 
benefits  of  coverage  under  the  Illinois  Unemployment 
Compensation  Act.     .     .     .     merely  because  their  services 

■  were  performed  for  a  trustee  in  bankruptcy     .     ,     .     de- 

■  fined  as  an  'employment  unit'  in  the  Illinois  Unemployment 
Compensation  Act." 

In  other  words  there  could  be  no  tax  upon  the  trustee's 
activity,  upon  his  official  duties,  but  when  he  goes  beyond 
that  and  becomes  an  employer  the  said  courts  held  he 
should  pay  the  tax  as  an  employer. 

r    What  Was  Intended  by  Congress  Through  Adoption 
of  Section  124a,  Title  28  U.  S.  C.  A.? 

The  legislative  background  of  Section  124a,  Title  28 
U.  S.  C.  A.  shows  that  in  certain  large  operating  bank- 
ruptcies the  receivers  and  trustees  were  carrying  on  oil 
businesses  and  not  paying  any  of  the  tax  as  was  required 
by  competing  businesses.  The  argument  before  Congress 
was  to  remove  this  restriction  and  to  compel  the  receiver 
and/or  trustee  who  so  operated  a  business  to  pay  the 
tax.  This  argument  was  perfectly  logical  and  effective 
from  and  after  June  18,  1934.      The  receiver  or  trustee 
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who  was  authorized  by  the  Court  to  conduct  any  business 
or  who  does  conduct  any  business,  is  subject  to  the  tax 
appHcable  to  said  business  the  same  as  if  such  business 
were  conducted  by  an  individual  or  corporation. 

We  pause  here  and  point  out  that  the  trustee  is  not 
authorised  by  the  bankruptcy  court  to  conduct  his  statu- 
tory duties  of  liquidation  as  required  by  the  Bankruptcy 
Act.  The  duty  to  hquidate  is  inherent  to  the  office.  So 
it  is  quite  obvious  that  the  reference  to  "conduct  of  the 
business"  as  referred  to  in  the  said  Act  is  not  to  the  bank- 
ruptcy statutory  Hquidation  process  but  the  reference  is 
to  a  carrying  on  "as  if  the  business  were  conducted  by  the 
bankrupt." 

And,  that  is  not  only  the  general  view  of  the  9th  Cir- 
cuit, but  also  the  definition  given  in  State  Board  of  Equal- 
isation V.  Boteler. 

Many  of  Appellant's  Objections  and  Complaints  Have 
Already  Been  Answered. 

The  Appellant  under  its  argument  under  "E,"  "F," 
"G",  "H",  "V\  pages  11  to  13,  raises  questions  and  criti- 
cisms objecting  to  the  manner  in  which  it  was  called  into 
the  Bankruptcy  Court,  the  "suit"  against  it,  the  fact  that 
it  was  not  a  "party"  to  the  bankruptcy  proceedings,  the 
injunction  against  it  and  the  overall  jurisdiction  (or  lack 
thereof)  of  the  Bankruptcy  Court. 

These  same  general  points  and  contentions  were  raised 
in  the  prior  case  of  this  court  referred  to  hereinabove. 
They  were  likewise  raised  before  Judge  Paul  J.  Mc- 
Cormick  in  the  California  Pea  Products  case.  And,  we 
do  not  see  in  Appellants  present  arguments  any  reason  to 
assume  that  this  Honorable  Court  will  be  influenced 
thereby. 
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We  do  again  state  we  do  not  believe  there  is  any  sub- 
stance whatsoever  to  Appellant's  argument  that  the  tax 
should  be  charged  because  the  liquidation  sales  of  the 
trucks  were  made  at  a  time  (if  such  was  the  case)  while 
the  trustee  was,  on  the  other  hand,  operating  the  business. 
The  said  contention  of  Appellant  being  that  the  said 
liquidation  sales  should  be  included  and  aggregated  with 
the  "operation  of  business"  sales  and  the  tax  paid  thereon. 

We  believe  that  the  law  has  already  been  established 
that  there  is  no  sales  tax  on  trustee  liquidation  sales  re- 
gardless of  the  time  made  in  the  bankruptcy  administra- 
tion. 

We  are  much  more  vitally  concerned  with  the  Appel- 
lant's contentions  under  "D",  page  26: 

"Trustees  in  Bankruptcy  are  subject  to  the  Cali- 
fornia Sales  and  Use  Tax  Law  even  though  they  en- 
gage solely  in  liquidation  activities  if  they  make  a 
sufficient  number  of  retail  sales." 

"E",  page  29: 

"Trustees  in  Bankruptcy  making  liquidation  sales 
only  are  retailers  within  the  purview  of  the  California 
Sales  and  Use  Tax  Law  if  the  sales  are  sufficient  in 
scope  and  number." 

"F",  page  30: 

"There  is  no  Federal  Constitutional  or  Statutory 
prohibition  against  the  imposition  of  a  non-discrim- 
inatory state  tax  upon  trustees  in  bankruptcy." 


These  contentions  could  only  be  supported  on  one  or  the 
other  of  the  following: 

1.  That  the  trustee  in  making  his  sales  is  a  "retailer" 
under  the  State  Statute.  That  the  State  Statute  was 
amended  to  include  a  "trustee"  and  that  this  referred  to 
and  included  "trustee"  in  bankruptcy. 

2.  That  there  is  no  Federal  Statutory  Prohibition 
against  levying  the  said  tax. 

3.  That  although  it  is  conceded  that  the  sales  tax  is 
upon  the  trustee  as  the  seller  that  no  burden  is  cast  upon 
the  trustee. 

These  very  points  were  considered  by  the  Court  in 
State  Board  of  Equalization  v.  Boteler  with  the  exception 
of  the  question  of  the  subsequent  amendment  which  added 
"trustee." 

However,  it  follows  from  the  said  decision  that  such 
amendment  could  not  in  any  manner  effect  the  result 
thereof.  The  Court  considered  the  then  Section  124a, 
Title  28  U.  S.  C.  A.  as  the  conferring  by  the  Federal 
authority  of  the  right  to  the  State  to  tax  the  bankruptcy 
administration  when  the  business  of  the  bankrupt  was 
conducted.  The  Court  said,  State  Board  of  Equalisation 
V.  Boteler,  p.  387: 

"It  cannot  be  doubted  that  if  the  authorities  can 
be  read  so  as  to  support  the  proposition  that  the 
trustee  in  making  the  sales  in  question  is  'carrying 
on  a  business',  the  tax  attempted  to  be  imposed  would 
be  proper.    We  think  they  cannot  be  so  read." 
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Interference  With  Bankruptcy  Administration. 

The  Cahfornia  sales  tax  is  payable  by  and  charged  to 

the  seller  who  must  take  out  the  permit,  make  the  reports, 

etc.     In  the  case,  City  of  New  York  v.  Jersazvit,  85  F.  2d 

25  (2nd  Cir.),  the  Court  in  referring  to  the  collection  by 

a  trustee  of  a  consumer  tax  of  the  City  of  New  York 

upon  sales  said: 

''A  tax  on  a  sale  made  by  a  trustee  under  an  order 
of  court  for  purposes  of  liquidation  if  payable  di- 
rectly and  primarily  by  him  would  doubtless  be  a  bur- 
den on  a  governmental  instrumentality,  for  a  judicial 
sale  in  liquidation  of  a  bankrupt  estate  would  in  a 
peculiar  sense  involve  the  exercise  of  a  federal  func- 
tion. Indeed,  without  the  exercise  of  such  a  function 
and  the  pow-er  thus  to  dispose  of  assets,  administra- 
tion in  bankruptcy  would  hardly  be  practicable.  A 
tax  on  the  vendee  in  connection  with  a  sale  in  liquida- 
tion of  a  bankrupt's  estate  is,  at  least  in  a  formal 
sense,  quite  different  from  a  tax  for  w^hich  the  vendor 
is   made   primarily  liable." 

Thus  we  see  the  inapplicability  of  that  case  to  the  pro- 
visions of  the  California  Sales  Tax.  Appellant  argues 
that  w^e  should  consider  this  case  as  persuasive  here. 

Is  There  Interference  Imposed  Upon  the  Trustee  by 
the  Terms  of  the  Sales  and  Use  Tax  Law  of 
California? 

This  is  what  the  liquidating  trustee  is  confronted  with: 

(a)  Section  6051  of  Chapter  2,  Revenue  and  Taxation 
Code  of  California  provides,  "for  the  privilege  of  selling 
tangible  personal  property  at  retail  a  tax  is  hereby  im- 
posed.    ..." 
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(b)  Section  6066:  ''Every  person  .  .  .  shall  file 
with  the  board  an  application  for  permit  for  each  place 
of  business.     .     .     ." 

(c)  Section  6067:  "at  the  time  of  making  an  applica- 
tion the  applicant  shall  pay  to  the  board  a  permit  fee. 

(d)  Section  6070,  Revocation  of  Permit:  "The  board 
shall  not  issue  a  new  permit  after  the  revocation  of  a 
permit  unless  it  is  satisfied  that  the  former  holder  will 
comply,  etc." 

(e)  Section  6203:  "Every  retailer  .  .  .  shall 
.     .     .     collect  the  tax  from  the  purchaser." 

(f)  Section  6207:  "Every  person  violating  Sections 
6203  (collection  from  purchaser)  and  6205  (advertising 
that  tax  will  be  assumed  or  not  added  to  selling  price) 
6206  (displaying  tax  separate  from  list  price)  shall  be 
guilty  of  a  misdemeanor.'" 

(g)  Section  6226:  "Every  retailer  .  .  .  shall 
register  with  the  board  and  give  name  and  address  of  all 
agents  operating  in  this  state  .  .  .  and  such  other  in- 
formation as  the  board  may  require." 

(h)  Section  6452:  "...  A  return  .  .  .  shall 
be  filed  with  the  board." 

(i)  Section  6511 :  "If  a  person  fails  to  make  a  return, 
the  board  shall  make  an  estimate  .  .  .  adding  .  .  . 
penalty  equal  to  10  per  cent  thereof." 

(j)  Section  6514:  "If  failure  of  any  person  to  file  a 
return  is  due  ...  an  intent  to  evade  this  part  or  rules 
and  regulations  a  penalty  of  25  percent." 

(k)  Section  6701 :  "Security.  The  board,  whenever 
it  deems  it  necessary  to  insure  compliance     .     .     .     may 
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require  any  person  subject  thereto,  to  deposit  with  it  such 
security  as  the  board  may  determine,  The  board  may  sell 
the  security  at  public  auction     ..." 

(1)  Section  6796:  ".  .  .  the  board  may  forthwith 
collect  .  .  .  the  board  shall  seize  any  property  .  .  . 
and  sell    ...    at  public  auction." 

We  submit  that  these  processions  do  place  a  huge  burden 
on  the  trustee.  He  must  obtain  a  permit  to  perform  his 
duties.  He  must  pay  for  the  permit.  He  is  put  to  a  very 
considerable  expense  by  the  state  law.  His  activities  are 
interfered  with.  It  is  quite  obvious  that  the  enforcement 
Sections  were  never  intended  to  apply  to  trustees  in  bank- 
ruptcy. 

The  Appellant  does  not  appear  to  be  concerned  w^ith 
anything  except  the  affixing  of  the  tax  liability  upon  the 
trustee  and  its  attitude  is  that  if  it  can  do  so  then  regard- 
less of  its  many  regulations  it  will  only  apply  those  against 
the  trustee  which  do  not  interfere  with  his  Court  duties. 

And,  we  submit  that  the  imposition  of  the  sales  tax  is 
not  only  a  "burden  on  the  governmental  instrumentality" 
(as  referred  to  in  the  above  City  of  Nezv  York  v.  Jersa- 
wit  case),  but  it  also  is  a  harmful  interference  with  the 
bankruptcy  administration  not  sanctioned  by  Congress. 

If  this  sales  tax  is  payable  as  contended  on  liquidation 
sales  by  trustees  in  bankruptcy  then  it  is  quite  apparent 
that  all  such  trustees  in  bankruptcy  in  California  have 
been  and  now  are  committing  crimes  under  this  State 
Statute. 
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Conclusion. 

We  respectfully  submit  that  the  Orders  of  the  Referee 
and  the  District  Judge  should  be  affirmed. 

Respectfully  submitted, 

Frank  C.  Weller, 
Hubert  F.  Laugharn, 
Thomas  S.  Tobin, 

Amici  Curiae, 
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APPELLANT'S   REPLY   BRIEF. 


Preliminary  Statement. 

The  briefs  filed  by  appellee  and  amici  curiae  are  for 
the  most  part  concerned  with  matters  discussed  by  the 
District  Judge  in  his  opinion  and  analyzed  in  Appellant's 
Opening  Brief. 

Both  appellee  and  amici  curiae  fail  to  recognize  that  the 
broad  question  presented  in  this  appeal  is  whether  this 
Court  should  hold  that  trustees  in  bankruptcy  in  their 
fiduciary  capacities  are  subject  to  the  non-discriminatory 
tax  imposed  by  the  California  Sales  and  Use  Tax  Law  in 
connection  with  sales  of  tangible  personal  property  amount- 
ing to  millions  of  dollars  in  value  over  the  years,  the 
sales  being  made  for  the  benefit  of  creditors  of  bankrupts 
and  the  trustees  in  bankruptcy  being  authorized  under  the 
State  taxing  statute  to  pass  on  in  full  to  their  vendees  the 
amount  of  tax  payable  under  the  statute. 
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Although  it  is  apparent  that  exempting  trustees  in  bank- 
ruptcy from  the  appHcation  of  the  CaHfornia  Sales  and 
Use  Tax  Law  places  them  in  a  preferential  position  in  so 
far  as  all  other  sellers  of  tangible  personal  property  in 
this  State  are  concerned,  neither  appellee  nor  amici  curiae 
have  demonstrated  any  constitutional  ground  upon  which 
exemption  must  be  predicated  nor  have  they  directed  this 
Court's  attention  to  matters  which  from  a  policy  point  of 
view  would  indicate  the  desirability  of  exempting  trustees 
in  bankruptcy  from  the  application  of  the  California  Sales 
and  Use  Tax  Law.  To  the  contrary,  both  appellee  and  amici 
curiae  have  ignored  the  portions  of  Appellant's  Opening 
Brief  which  go  to  the  heart  of  the  broad  issue  involved 
and  are  apparently  content  to  indulge  in  generalizations 
predicated  upon  erroneous  premises. 

Analysis  of  Appellee's  Brief. 

Although  it  is  submitted  that  appellee's  brief  has  ignored 
the  basic  issues  presented  and  failed  to  demonstrate  even 
remotely  that  the  broad  question  presented  should  be  an- 
swered in  the  negative,  the  Court's  attention  is  directed  to 
the  following  portions  of  appellee's  brief  lest  silence  on  the 
part  of  appellant  be  misinterpreted: 

1.  Appellee's  Preliminary  Statement  is  entirely 
misleading  in  that  it  ignores  the  testimony  of  appellee 
[Tr.  98]  to  the  effect  that  he  completed  two  sales  of 
cabinets  on  April  23  and  May  14,  1946,  respectively. 
Also  ignored  is  the  audit  of  appellee's  activities  during 
the  period  March  12,  1946,  to  May  14,  1946,  inclusive 
[Tr.  64-66],  which  discloses  that  various  sales  of 
tangible  personal  property  at  retail  were  made  by  ap- 
pellee during  that  period.  (See  also,  App.  Op.  Br. 
3-7.) 
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2.  In  discussing  appellee's  activities,  after  adjudica- 
tion, appellee  cites  at  page  3  of  his  brief,  pages  95 
and  96  of  the  transcript.  No  reference  is  made  to 
page  98  of  the  transcript,  supra. 

3.  Commencing  at  page  7  of  appellee's  brief  it  is 
contended  that  appellant's  counsel  have  erroneously  set 
forth  the  purport  and  effect  of  the  District  Court's  de- 
cision, and  this  portion  of  appellee's  brief  is  preceded 
by  appellee's  version  of  the  decision  below.  The  deci- 
sion of  the  District  Judge  is,  of  course,  available  to 
this  Court  and  it  will  obviously  serve  no  purpose  for 
counsel  to  belabor  their  respective  interpretations  of 
that  decision.  It  is,  however,  respectfully  submitted 
that  when  the  portions  of  the  decision  below  referred 
to  by  appellee  in  his  brief  are  examined  in  light  of  the 
surrounding  context,  it  will  be  apparent  that  Appel- 
lant's Opening  Brief  does  not  erroneously  set  forth 
the  purport  and  effect  of  the  District  Court's  decision. 

For  example,  appellee  fails  to  recognize  that  if  trus- 
tees in  bankruptcy  are  not  "persons"  within  the  mean- 
ing of  the  California  Sales  and  Use  Tax  Law  that 
Law  would  not  apply  to  them  regardless  of  the  nature 
of  their  activities.  (Appellee's  Br.  9.)  And  this  would 
be  true  even  if  trustees  in  bankruptcy  could  be  taxed 
without  specific  congressional  consent.  We  are  un- 
able to  perceive  how  it  can  be  conceded  that  trustees 
in  bankruptcy  are  "persons"  within  the  meaning  of  the 
California  Sales  and  Use  Tax  Law  when  they  con- 
duct the  business  of  a  bankrupt  and  yet  argued  that 
trustees  in  bankruptcy  are  not  "persons"  when  they 
are  not  so  engaged.  It  is  submitted  that  appellee  fails 
to  recognize  that  whether  or  not  trustees  in  bank- 
ruptcy are  included  within  the  definition  of  "persons" 


as  that  term  is  used  in  the  CaHfornia  Sales  and  Use 
Tax  Law,  is  a  matter  involving  only  the  construction 
of  the  State  taxing  statute  and  not  any  other. 

4.  Under  the  heading  "The  Findings  Are  Sup- 
ported by  the  Record"  (Appellee's  Br.  10)  appellee  al- 
leges that  "It  must  be  presumed  as  a  matter  of  law" 
that  appellant  would  enforce  the  provisions  of  the 
California  Sales  and  Use  Tax  Law.  Appellee  fails  to 
note,  however,  that  it  must  likewise  be  presumed  as  a 
matter  of  law  that  appellant  would  proceed  only  in 
a  lawful  manner.  And  that  is  precisely  why  appellant 
has  pointed  out  in  its  opening  brief  that  there  is  noth- 
ing in  the  record  to  support  the  issuance  of  an  in- 
junction against  appellant. 

In  so  far  as  the  District  Judge's  Finding  VIII  is 
concerned  (Appellee's  Br.  11),  see  appellant's  Objec- 
tions to  Proposed  Findings  Prepared  by  Appellee  [Tr. 
37,  last  paragraph]. 

Although  appellee  asserts  that  the  record  herein 
does  not  disclose  that  the  Board  would  not  seek  to 
compel  payment  of  the  tax  involved  by  appellee  or 
from  the  instant  bankrupt  estate  he  again  fails  to  note 
that  there  is  nothing  in  the  record  to  support  his  con- 
tention that  appellant  would  have  proceeded  in  an 
improper  or  unlawful  manner. 

5.  Appellee's  discussion  of  the  jurisdictional  aspect 
of  this  case  ignores  the  fact  that  the  District  Judge 
himself  raised  and  considered  the  jurisdictional  ques- 
tion. 

6.  In  arguing  that  the  proceedings  below  did  not 
amount  to  a  suit  against  the  State  of  California  with- 
out its  consent  (Appellee's  Br.  12,  et  seq.),  appellee 
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makes  the  erroneous  contention  that  "Appellant  came 
into  the  Bankruptcy  Court  to  license  the  Trustee  and 
receive  funds  from  the  bankrupt  estate."  This,  of 
course,  is  not  so.  To  the  contrary,  we  believe  this 
Court  can  take  judicial  notice  of  the  fact  that  appellee 
like,  indeed,  all  retailers  in  this  State,  applied  to  ap- 
pellant for  a  permit  under  the  California  Sales  and 
Use  Tax  Law  and  that  appellee  filed  tax  returns  with 
appellant  and  paid  taxes  due  under  the  California 
Sales  and  Use  Tax  Law  to  appellant.  [See  also  Tr. 
88]. 

Appellee  cites  no  authority  for  the  broad  statement 
at  the  commencement  of  page  13  of  his  brief  that  all 
persons  dealing  with  officers  of  the  court  in  bankruptcy 
proceedings  during  the  administration  of  bankrupt 
estates  are  subject  to  the  summary  jurisdiction  of  the 
Bankruptcy  Court.  The  fallaciousness  of  this  conten- 
tion need  not  be  demonstrated. 

7.  Commencing  at  page  13  of  appellee's  brief,  ap- 
pellee contends  that  the  instant  case  falls  within  one 
of  the  exceptions  to  the  well  established  general  prin- 
ciple that  a  State  may  not  be  sued  without  its  consent 
either  directly  or  through  one  of  its  duly  constituted 
agencies.  The  exceptions  referred  to  by  appellee  all 
involve  acts  of  State  officials  or  agencies  which  are 
not  legally  authorized  or  which  exceed  or  abuse  the 
authority  or  discretion  conferred  upon  such  officials  or 
agencies  by  State  law.  The  record  in  the  instant  case 
fails  to  disclose  any  unlawful  or  wrongful  action  on 
the  part  of  appellant. 

8.  Appellant  does  not  contend  that  a  Federal 
Court's  jurisdiction  may  be  defeated  by  the  enactment 
of  a  State  statute  (see  App.  Op.  Br.  14).    The  ques- 


tion  actually  presented  is  whether  jurisdiction  to  issue 
an  injunction  against  the  State  taxing  agency  exists 
in  the  absence  of  any  improper  or  wrongful  action 
on  the  part  of  the  State  agency. 

9.  Although  it  is  true  that  the  tax  liabilities  in- 
curred by  a  trustee  in  bankruptcy  during  his  admin- 
istration of  a  bankrupt  estate  constitute  administra- 
tive expenses  (Appellee's  Br.  15)  this  fact  does  not 
in  and  of  itself  give  the  Bankruptcy  Court  summary 
jurisdiction  over  those  to  whom  such  administrative 
expenses  would  be  payable  if  proper. 

Section  62(a)  of  the  Bankruptcy  Act  provides  that 
doubtful  items  of  administrative  expense  are  to  be 
reported  to  the  referee  having  jurisdiction  and  that 
the  referee  shall  then  order  the  trustee  to  pay  or  not 
to  pay  the  doubtful  items  as  the  case  may  be.  It  is 
clear  (2  Remington  on  Bankruptcy  150,  ct  seq.)  that 
those  who  seek  payment  of  doubtful  items  of  adminis- 
trative expense  may  not  file  claims  for  those  items 
with  the  Bankruptcy  Court.  And,  it  is  additionally 
clear  that,  if  a  trustee  in  bankruptcy  has  been  ordered 
not  to  pay  a  doubtful  item,  any  person  thereafter 
seeking  payment  may  thereupon  sue  the  trustee  with 
or  without  the  permission  of  the  Bankruptcy  Court  as 
the  case  may  be.  In  this  connection,  see  In  re  Kalm 
&  Berger  Mfg.  Co.,  165  Fed.  895,  and  In  re  Roberts, 
169  Fed.  1022. 

10.  Commencing  at  page  16  of  appellee's  brief,  it 
is  contended  that  appellant  acquiesced  in  the  Bank- 
ruptcy Court's  jurisdiction.  This  contention,  however, 
overlooks  the  well  established  principle  that  parties 
cannot,  even  by  mutual  consent,  confer  upon  a  court 
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jurisdiction  over  a  subject  matter  outside  the  jurisdic- 
tion conferred  by  the  provisions  estabHshing  the  court. 

It  is  too  well  established  to  warrant  citation 
that  Federal  District  Courts  are  courts  of  limited 
jurisdiction. 

11.  In  contending  that  the  California  Sales  and 
Use  Tax  Law  does  not  afford  a  trustee  in  bankruptcy 
a  plain,  speedy  and  efficient  remedy  (Appellee's  Br.  18, 
et  seq.)  appellee  ignores  the  fact  that  if  he  had  prop- 
erly reported  the  instant  tax  liability  to  the  referee 
pursuant  to  Section  62(a)  of  the  Bankruptcy  Act,  and 
the  referee  had  ordered  the  appellee  not  to  pay  the 
item,  the  within  estate  could  have  been  lawfully  dis- 
tributed without  regard  to  the  tax  item  and  without 
the  possibility  that  the  trustee  might  be  subject  to  sur- 
charge, if  appellant  had  not  commenced  a  timely  action 
against  appellee  to  compel  payment.  Furthermore, 
appellee  ignores  entirely  the  provisions  of  the  Cali- 
fornia statute  which  authorize  him  to  collect  the  full 
amount  of  the  tax  from  his  vendees.  If  appellee  had 
acted  with  due  regard  to  the  State's  interest  in  this 
matter,  he  would  have  collected  the  taxes  in  question 
and  held  them  subject  to  a  determination  of  the  issues 
raised  in  this  appeal.  Regardless  of  the  outcome  of 
this  appeal,  assets  of  the  estate  would  not  have  been 
involved. 

The  contention  that  appellee  did  not  have  a  plain, 
speedy  and  efficient  remedy  under  State  law  can  only 
be  made  with  a  complete  disregard  for  the  provisions 
of  State  law. 

12.  In  referring  to  Part  II  of  Appellant's  Open- 
ing Brief   (see  appellee's  brief  commencing  at  page 


21)  appellee  seeks  to  persuade  this  Court  that  appel- 
lant's analysis  of  the  opinion  below  is  fallacious  in 
many  respects. 

For  example,  the  appellee  quotes  a  portion  of  the 
first  paragraph  on  page  37  of  Appellant's  Opening 
Brief  and  refers  to  it  as  a  "statement  .  .  .  that  the 
opinion  [below]  concludes  'that  the  California  Sales 
Tax  cannot  constitutionally  be  imposed  upon  trustees 
in  bankruptcy  in  connection  with  liquidation  sales 
made  by  them.'  "  Reference  to  page  37  of  Appellant's 
Opening  Brief  will  disclose  appellant's  statement  that 
"Commencing  at  page  654  of  the  reported  Opinion  be- 
low, the  learned  District  Judge  cited  various  cases 
.  .  .  to  support  his  conclusion,  which  was  quite 
apparent  at  this  point  in  his  Opinion,  that  the  Califor- 
nia Sales  Tax  cannot  constitutionally  be  imposed  upon 
trustees  in  bankruptcy  in  connection  with  liquidation 
sales  made  by  them." 

Appellee  also  takes  exception  to  the  statement  on 
page  47  of  Appellant's  Opening  Brief  that  the  District 
Judge  erroneously  assumed  that  compliance  with  the 
California  Sales  and  Use  Tax  Law  by  appellee  would 
have  resulted  in  interference  with  the  Bankruptcy 
Court's  control  of  appellee's  activities  and  the  prop- 
erty in  its  custody.  Ignored  entirely  are  pages  37  to 
41  of  Appellant's  Opening  Brief. 

13.  The  closing  portion  of  appellee's  brief  ignores 
the  basic  question  presented  on  this  appeal  and  the 
practical  operation  of  the  State  taxing  statute  in  rela- 
tion to  the  field  of  bankruptcy.  (See  App.  Op.  Br. 
30-36.) 
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Analysis  of  Amici  Curiae  Brief. 

The  brief  filed  by  amici  curiae  is  unfortunately  replete 
with  generalities,  references  to  factual  situations  other 
than  the  one  disclosed  by  the  record  herein,  and  repeated 
reiterations  that  the  imposition  of  the  California  Sales  Tax 
upon  trustees  in  bankruptcy  would  amount  to  an  interfer- 
ence with  the  Bankruptcy  Court's  exclusive  jurisdiction 
over  bankruptcy  estates.  Furthermore,  the  brief  of  amici 
curiae  ignores  the  basic  question  presented,  as  set  forth 
in  the  opening  paragraphs  of  this  brief  and  the  latest  deci- 
sions of  the  United  States  Supreme  Court  upholding  non- 
discriminatory State  taxes. 

1.  Whereas,  appellee  indicates  at  page  9  of  his 
brief  that  the  Judge  below  did  not  attribute  any 
"sanctity"  to  the  trustee  herein  because  of  his  status 
as  an  officer  of  the  Bankruptcy  Court,  and  whereas 
appellee  seeks  to  persuade  this  Court  that  the  Judge 
below  concluded  that  the  California  Legislature  could 
include  trustees  in  bankruptcy  (such  as  appellee)  with- 
in the  scope  of  the  California  Sales  and  Use  Tax  Law 
if  it  chose  to  do  so,  amici  curiae,  to  the  contrary,  take 
the  position  that  trustees  in  bankruptcy  are  immune 
from  state  taxation  in  making  liquidation  sales  be- 
cause they  act  as  officers  of  the  judicial  arm  of  the 
Federal  Government. 

2.  It  is  stated  at  page  8  of  the  amici  curiae  brief 
that  counsel  for  appellant  contended  in  the  District 
Court  that  the  sales  made  by  an  individual  who  acts 
as  a  trustee  in  bankruptcy  in  numerous  bankrupt 
estates  should  be  aggregated  in  considering  the  tax 
liability  of  a  trustee  in  bankruptcy  in  his  fiduciary 
capacity  in  so  far  as  a  single  estate  is  concerned.    We 
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do  not  recall  making  that  contention,  and  do  not  ad- 
vance it  here.  However,  inasmuch  as  amici  curiae 
have  raised  the  point,  if  it  is  true  (as  indeed  it  is) 
that  a  single  individual  makes  numerous  sales  of  tan- 
gible personal  property  as  trustee  in  bankruptcy  of 
numerous  bankrupt  estates,  that  is  all  the  more  reason 
for  denying  him  a  preferential  position  in  so  far  as  all 
other  sellers  of  tangible  personal  property  in  this  State 
are  concerned  with  regard  to  the  application  of  a  non- 
discriminatory tax  which  may  be  passed  on  in  full  to 
the  purchasers  of  said  tangible  personal  property. 

3.  In  contending  that  there  is  no  basis  for  the 
''bridging  over"  argument  of  appellant,  amici  curiae 
fail  to  recognize  that  the  "bridging  over"  factual  as- 
pect of  the  case  is  pertinent  to  a  consideration  of 
whether  the  California  Sales  and  Use  Tax  Law  is 
applicable  to  liquidation  sales  made  by  a  trustee  in 
bankruptcy  who  has  conducted  the  business  of  a  bank- 
rupt.    (See  App.  Op.  Br.  20.) 

4.  Amici  curiae  do  not  answer  but  ignore  pages  37 
to  41  of  Appellant's  Opening  Brief  and  infer  at  page 
13  of  their  brief  that  none  of  the  enforcement  provi- 
sions of  the  California  Sales  and  Use  Tax  Law  may 
properly  be  invoked  with  respect  to  trustees  in  bank- 
ruptcy. 

5.  We  trust  the  Court  will  not  be  misled  by  the 
attempt  to  persuade  it  that  merely  because  all  of  the 
enforcement  provisions  of  the  California  Sales  and 
Use  Tax  Law  are  admittedly  not  applicable  to  trustees 
in  bankruptcy,  a  judicial  determination  of  that  fact 
would  result  in  an  emasculation  of  the  State  taxing 
statute  which  would  "deny  the  State  the  traditional 
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and   almost   universal   method    of   enforcing   prompt 
payment."     (Amici  Curiae  Br.  13.) 

6.  Likewise,  we  trust  this  Court  will  not  be  misled 
by  the  subtle  inference  {Amici  Curiae  Br.  13)  that 
upholding  the  application  of  the  non-discriminatory 
State  tax  to  trustees  in  bankruptcy  will  "precipitate 
conflict  or  occasions  for  conflict  between  federal  ad- 
ministration of  the  Bankruptcy  Act  and  state  adminis- 
tration of  the  Sales  and  Use  Tax  Law;    .     .     ." 

7.  Equally  misleading  is  the  statement  (Amici 
Curiae  Br.  13)  that  the  State  did  not  intend,  in  the 
absence  of  Congressional  consent,  to  interfere  with  or 
to  frustrate  the  powers  conferred  upon  Congress  by 
the  Bankruptcy  Clause  of  the  Constitution.  We  are 
unable  to  comprehend  the  repeated  references  to  in- 
terference with  the  Federal  Government's  supreme 
power  in  the  bankruptcy  field  when  the  record  herein 
discloses  no  such  interference  and  when  this  Court 
may  take  judicial  notice  of  the  fact  that  there  never 
has  been  any  interference. 

8.  Amici  curiae,  like  appellee,  concede  that  the 
California  Sales  and  Use  Tax  Law  applies  to  trustees 
in  bankruptcy  when  they  are  operating  and  carrying 
on  the  business  of  the  bankrupt.  We  are  unable  to 
comprehend,  as  we  have  stated  above,  how  the  term 
"persons"  in  the  California  Sales  and  Use  Tax  Law 
can  be  construed  as  including  only  certain  trustees  in 
bankruptcy  and  not  all  of  them,  regardless  of  the 
nature  of  their  activities.     (Amici  Curiae  Br.   15.) 

9.  Commencing  at  the  last  paragraph  of  page  15 
of  their  brief,  amici  .curiae  refer  to  the  "claim"  for  an 
administrative  tax  liability  and  "objections"  thereto. 
This  is  again  misleading  inasmuch  as  "claims",  as  that 
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term  is  used  in  the  Bankruptcy  Act,  are  not  filed  with 
the  Bankruptcy  Court  in  bankrupt  estates  for  admin- 
istrative items.  Nor  are  we  aware  of  any  provision 
in  the  Bankruptcy  Act  for  the  hearing  of  objections 
to  "claims"  for  administrative  items, 

10.  On  page  16  of  their  brief  amici  curiae  refer 
to  "The  contention  that  the  trustee  could  be  held  in 
his  individual  capacity"  for  non-payment  of  adminis- 
trative items.  This  statement  is  misleading  in  that  it 
infers  the  possibility  of  surcharge  even  if  a  trustee  in 
bankruptcy  complied  with  Section  62(a)  of  the  Bank- 
ruptcy Act.  Additionally,  the  individual  liability  of 
appellee  is  not  involved  herein. 

11.  It  is  interesting  to  note  that  in  none  of  the 
decisions  cited  by  amici  curiae,  commencing  at  page 
17  of  their  brief,  is  there  any  discussion  of  the  issues 
raised  by  appellant  herein. 

12.  The  excerpt  from  the  brief  filed  by  amici 
curiae  in  State  Board  of  Equalisation  v.  Boteler,  131 
F.  2d  386,  is  certainly  irrelevant,  if  not  misleading, 
in  that  it  seeks  to  persuade  this  Court  that  the  ques- 
tions here  presented  are  the  questions  quoted  on  page 
25  of  the  amici  curiae  brief.  It  is  interesting  to  note 
that  the  first  question  set  forth  assumes  that  the 
State  of  California  asserts  the  right  to  project  itself 
into  the  administration  of  bankrupt  estates  and  that 
the  second  question  assumes  an  illegal  encroachment 
upon  the  duties  and  prerogatives  of  officers  of  the 
District  Court.  The  record  herein  does  not  show  nor 
can  it  be  shown  with  respect  to  any  bankruptcy  mat- 
ter, commencing  with  the  enactment  of  any  taxing 
statute  by  the  Legislature  of  the  State  of  California, 
that  the  State  of  California  has  sought,  or  is  seeking, 
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the  right  to  project  itself  into  the  administration  of 
bankrupt  estates  or  that  the  State  of  CaHfornia  seeks 
to  illegally  encroach  upon  the  duties  and  prerogatives 
of  officers  of  the  United  States  District  Court. 

The  only  question  before  this  Court,  if  we  may 
again  state  it,  is  whether  or  not  a  non-discriminatory 
State  tax  enacted  for  revenue  raising  purposes  only 
and  not  for  regulation  in  any  respect  whatsoever,  may 
properly  be  imposed  upon  trustees  in  bankruptcy  in 
connection  with  liquidation  sales  made  by  them. 

13.  Commencing  at  page  35  of  their  brief  amici 
curiae  purport  to  answer  and  reply  to  appellant's  brief. 
It  is  apparently  the  view  of  amici  curiae  that  even 
though  a  trustee  in  bankruptcy  be  operating  the  busi- 
ness of  a  bankrupt  and,  accordingly,  concededly  sub- 
ject to  the  California  Sales  and  Use  Tax  Law  the 
gross  receipts  derived  from  liquidation  sales  during 
the  course  of  operation  are  not  to  be  included  in  the 
measure  of  tax  despite  the  fact  that  the  California 
Law  so  provides,  as  appellant  has  attempted  to  point 
out  in  its  opening  brief. 

The  Court's  attention  is  directed  to  the  distinction 
to  be  made  between  whether  the  California  Sales  and 
Use  Tax  Law  purports  to  include  in  the  measure  of 
tax  the  gross  receipts  derived  from  liquidating  sales, 
and,  if  so  (the  California  courts  having  so  held), 
whether  there  is  any  Federal  constitutional  or  statu- 
tory prohibition  against  such  inclusion. 

14.  Amici  curiae  state,  at  pages  37  and  38  of  their 
brief,  that  the  questions  here  involved  have  already 
been  decided  not  only  by  this  Court  but  by  the  Dis- 
trict Courts  in  this  State  as  well.  This  is,  of  course, 
not  so,  as  amici  curiae  themselves  have  recognized  at 
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page  11  of  their  brief  whereat  they  state  that  in  June 
of  1945  the  definition  of  "person"  in  the  Cahfornia 
Sales  and  Use  Tax  Law  was  amended  by  the  indusion 
of  trustees  and  the  United  States.  This  Court  has 
had  occasion  to  consider  whether  trustees  in  bank- 
ruptcy were  "persons"  within  the  meaning  of  the  Cah- 
fornia Sales  and  Use  Tax  Law  prior  to  the  aforesaid 
1945  amendment.  This  is  the  first  appeal  before  this 
Court  involving  the  effect  of  the  1945  amendment  and 
whether  the  California  Sales  and  Use  Tax  Law,  as  it 
now  reads,  purports  to  apply  to  trustees  in  bankruptcy. 

15.  Amici  curiae  seek  to  distinguish  State  of  Mis- 
souri V.  Gleick,  C.  C.  A.  8,  135  F.  2d  134,  upon  the 
ground  that  the  Eighth  Circuit  case  involved  the  ap- 
plication of  a  state  statute  to  a  trustee  in  bankruptcy 
by  virtue  of  his  status  as  an  employer,  whereas  the 
California  statute  applies  to  a  trustee  in  bankruptcy 
as  a  "retailer."  We  are  unable  to  perceive  a  logical 
or  legal  basis  or  policy  consideration  upon  which  such 
a  distinction  can  be  predicated,  especially  so  when  the 
California  tax,  like  the  Missouri  tax,  is  a  non-dis- 
criminatory one,  and  even  more  especially  so  when 
the  California  tax,  unlike  the  Missouri  tax,  can  be 
passed  on  in  full  to  those  who  purchase  assets  from  a 
bankrupt  estate.  It  would  appear,  if  distinctions  are 
to  be  drawn,  that  the  Missouri  tax  is  more  vulnerable 
to  attack  in  that  payment  of  that  tax  would  deplete 
the  assets  of  a  bankrupt  estate  whereas  compliance 
with  the  California  Sales  and  Use  Tax  Law  has  no 
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impact   whatsoever   upon   the   assets   of   a   bankrupt 
estate.     (Amici  Curiae  Br.  38,  39.) 

16.  The  discussion  of  congressional  intent  in  en- 
acting former  Section  124(a),  Title  28,  U.  S.  C, 
ignores  the  subsequent  decision  of  the  United  States 
Supreme  Court  in  Graves  v.  People  of  State  of  New 
York,  ex  rel  O'Keefe  (1938  Term),  306  U.  S.  466, 
59  S.  Ct.  595,  83  Law  Ed.  927,  and  subsequent  perti- 
nent decisions.  It  is  submitted  that  it  cannot  be 
validly  argued  subsequent  to  the  Graves  case,  that 
non-discriminatory  state  taxation  of  trustees  in  bank- 
ruptcy is  dependent  upon  congressional  consent. 
{Amici  Curiae  Br.  39,  40.) 

17.  Although  amici  curiae  allege  on  pages  40-42  of 
their  brief  that  many  of  appellant's  "objections  and 
complaints"  have  already  been  answered  by  this  Court, 
we  are  unaware  of  any  decision  of  this  Court  in 
which  the  contentions  advanced  by  appellant  herein 
are  discussed. 

18.  Amici  curiae  close  their  brief  with  a  final  at- 
tempt to  persuade  this  Court  that  upholding  the  im- 
position of  the  California  Sales  Tax  upon  trustees  in 
bankruptcy  would  result  in  an  interference  with  bank- 
ruptcy administration.  We  direct  the  Court's  atten- 
tion to  a  significant  omission  from  the  brief  filed  by 
amici  curiae,  namely,  even  an  attempt  to  demonstrate 
that  the  alleged  interference  would  result  or  that  in- 
terference has  been  experienced  in  the  past.  As  we 
have  pointed  out  above,  the  record  now  before  the 
Court  fails  to  disclose  any  interference  whatsoever. 
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Conclusion. 

Inasmuch  as  appellee  and  amici  curiae  have  failed  to 
demonstrate  that  there  is  any  bar  to  the  imposition  of  the 
non-discriminatory  California  Sales  Tax  upon  trustees  in 
bankruptcy  making  liquidation  sales  of  tangible  personal 
property,  and  inasmuch  as  such  a  bar  does  not  exist,  under 
the  latest  decisions  of  the  United  States  Supreme  Court, 
it  is  submitted  that  the  decision  below  should  be  reversed. 

Respectfully  submitted, 

Edmund  G.  Brown, 
Attorney  General, 

James  E.  Sabine, 

Deputy  Attorney  General, 

Edward  Sumner, 

Deputy  Attorney  General, 

Attorneys  for  Appellant. 
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California  State  Board  of  Equalization, 

Appellant, 

vs. 

George  T.  Goggin,  Trustee  in  Bankruptcy  of  the  Estate 
of  West  Coast  Cabinet  Works,  Inc., 

Appellee. 


PETITION   FOR  REHEARING. 


To  the  Honorable  Judges  of  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit: 

The  undersigned,  your  petitioner,  respectfully  submits 
that  it  has  been  aggrieved  by  the  Opinion  of  Your  Honors 
rendered  herein  on  the  21st  day  of  August,  1951,  and  by 
the  concurring  Opinion  herein  dated  August  27,  1951,  in 
the  respects  hereinafter  set  forth,  and  prays  for  a  rehear- 
ing of  said  matter: 

1.  Neither  of  the  aforesaid  Opinions  take  into 
account  all  the  facts  fully  set  forth  with  appropriate 
transcript  references  in  Appellant's  Opening  Brief, 
pages  3-8,  inclusive.  No  mention  is  made  in  either 
of  the  aforesaid  Opinions  of  the  fact  that  not  only 
did  appellee  apply  for  and  obtain  a  permit  under  the 
California  Sales  and  Use  Tax  Law  but  that  appellee 
was  allowed  an  additional  fee  for  operating  the  busi- 
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ness  of  the  bankrupt  as  trustee.  Additionally,  no 
mention  is  made  of  the  fact  that  numerous  retail  sales 
and  sales  for  resale  were  made  by  appellee  prior  and 
subsequent  to  the  sale  of  the  five  trucks  involved 
herein. 

2.  With  further  reference  to  factual  matters,  the 
majority  opinion  erroneously  concludes,  without  sup- 
port in  the  record  herein,  that  upholding  the  applica- 
tion of  the  California  Sales  and  Use  Tax  Law  to 
liquidation  sales  made  by  trustees  in  bankruptcy  would 
foster  conflict  between  Federal  and  State  laws.  As 
was  indicated  during  lengthy  oral  argument,  this  con- 
clusion has  no  basis  in  fact. 

3.  The  concurring  Opinion  of  the  Honorable 
Judge  Fee  proceeds  on  the  premise  that  upholding 
the  application  of  the  California  Sales  and  Use  Tax 
Law  to  liquidation  sales  made  by  trustees  in  bank- 
ruptcy will  "burden  or  impede  administration  of  acts 
relating  to  bankruptcies."  It  is  respectfully  submitted 
that  this  premise  cannot  be  supported.  The  applica- 
tion of  non-discriminatory  state  taxes  (such  as  the 
taxes  imposed  under  the  California  Sales  and  Use 
Tax  Law)  do  not,  as  a  matter  of  fact,  burden  or 
impede  the  administration  of  bankrupt  estates,  as 
recognized  by  the  numerous  cases  cited  by  appellant 
in  the  briefs  heretofore  filed. 

4.  Both  Opinions  ignore  the  true  nature  of  the 
Order  made  by  the  District  Judge  below.  That  Order 
permanently  enjoins  the  Board  from  enforcing  any 
of  the  provisions  of  the  Califonia  Sales  and  Use  Tax 
Law  with  reference  to  the  sales  made  by  appellee  of 
the  five  trucks  referred  to  in  the  majority  Opinion. 
This  point  is  directed  to  the  Court's  attention  inas- 
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much  as  the  California  Sales  and  Use  Tax  Law,  Cali- 
fornia Revenue  &  Taxation  Code,  Division  2,  Part  1, 
effective  July  1,  1943,  imposes  not  one  tax  but  two 
taxes.  The  majority  Opinion  refers  only  to  the  sales 
tax  aspect  of  the  statute  and  ignores  completely  the 
use  tax  provisions  which,  in  the  light  of  the  numerous 
decisions  cited  on  that  point  in  Appellant's  Opening 
Brief,  including  the  decision  of  the  Second  Circuit  in 
City  of  Nezv  York  v.  Jersawit,  85  F.  2d  25,  clearly 
appear  to  be  applicable  to  liquidation  sales  made  by 
trustees  in  bankruptcy. 

5.  The  majority  Opinion  disposes  of  appellant's 
contentions  as  to  lack  of  jurisdiction  without  refer- 
ence to  the  decision  of  the  United  States  Supreme 
Court,  decided  May  21,  1951,  in  Alabama  Public  Ser- 
vice Commission  v.  Southern  Ry.  Co.,  71  S.  Ct.  762, 
and  to  the  excellent  analysis  of  Federal  District  Court 
jurisdiction  in  the  concurring  opinion  of  Mr.  Justice 
Frankfurter.  Both  the  Lyford  and  Gardner  cases 
referred  to  on  pages  2  and  3  of  the  majority  Opinion 
herein  deal  not  with  tax  liabilities  incurred  during  the 
course  of  administration  but  with  liabilities  existing 
prior  to  bankruptcy  and  set  forth  by  creditors  in 
proofs  of  claim. 

6.  Although  numerous  California  cases  are  cited 
at  page  5  of  the  majority  Opinion  to  support  the 
proposition  that  sales  made  in  the  process  of  putting 
an  end  to  a  business  are  not  within  the  scope  of  the 
California  statute,  it  is  to  be  noted  that  this  point  was 
particularly  left  open  in  Los  Angeles  City  High 
School  District  v.  State  Board  of  Equalisation 
(1945),  71  Cal.  App.  2d  486,  163  P.  2d  485.  Fur- 
thermore, although  the  decision  of  the  California  Su- 


preme  Court  in  Coca-Cola  Co.  v.  State  Board  of 
Equalisation  (1945),  25  Cal.  2d  918,  156  P.  2d  1, 
is  cited  at  page  5  of  the  majority  Opinion,  no  refer- 
ence is  made  to  the  record  herein  in  so  far  as  it  re- 
lates to  appellant's  administrative  construction  of  the 
statute  involved  and  the  portion  of  the  aforesaid  de- 
cision which  provides  that  such  construction  "is  en- 
titled to  great  weight,  and  courts  will  not  depart  from 
such  construction  unless  it  is  clearly  erroneous  or 
unauthorized." 

7.  In  considering  the  California  statute,  at  least 
in  so  far  as  it  pertains  to  the  California  Sales  Tax, 
the  Court  has  given  no  recognition  nor  effect  to  the 
provisions  contained  in  Sections  6006.5  and  6367, 
which  define  and  exempt  certain  occasional  sales  and 
to  the  other  specific  exemption  provisions  in  the  stat- 
ute. This  point  is  directed  to  the  Court's  attention 
in  view  of  the  language  contained  in  the  decision  of 
the  California  Supreme  Court  in  Kamp  v.  Johnson, 
15  Cal.  2d  187,  191: 

".  .  .  The  broad  definition  of  the  term  'retail 
sale'  as  'a  sale  to  a  consumer  or  to  any  person 
for  any  purpose  other  than  for  resale  in  the  form 
of  tangible  personal  property  .  .  .'  compels 
the  conclusion  that  the  tax  must  be  paid  at  some 
time  with  respect  to  all  tangible  personal  prop- 
erty sold  for  use  or  consumption  and  the  sale 
of  which  is  not  specifically  exempted  from  the 
tax    .    .    ." 

8.  Both  the  majority  and  concurring  Opinions 
cite  and  rely  upon  McCulloch  v.  Maryland,  17  U.  S. 
316,  disregarding  completely  the  decision  of  the 
United  States  Supreme  Court  in  Graves  v.  People  of 
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the  State  of  Neiv  York,  ex  rel.  O'Keefe,  306  U.  S. 
466,  59  S.  Ct.  595,  83  L.  Ed.  927,  the  decision  of  an 
Illinois  District  Court  in  In  re  Mid  America  Co., 
31  Fed.  Supp.  601,  and  the  decision  of  the  Eighth 
Circuit  in  State  of  Missouri  v.  Gleick,  135  F.  2d 
134. 

9.  Also  ignored  by  the  majority  and  concurring 
Opinions  is  the  latest  expression  of  opinon  by  the 
United  States  Supreme  Court  in  Alabama  Public 
Service  Commission  v.  Southern  Ry.  Co.,  supra,  with 
reference  to  the  scrupulous  regard  for  the  rightful 
independence  of  state  governments  which  should  at  all 
times  actuate  the  Federal  Courts  even  in  matters 
dealing  with  regulation  rather  than,  as  is  the  case  in 
the  instant  appeal,  the  application  of  a  non-discrimi- 
natory tax.  (See,  also,  Bird  &  J  ex  Co.  v.  Anderson 
Motor  Co.,  92  Utah  493,  69  P.  2d  510,  cited  in  Ap- 
pellant's Opening  Brief  at  pages  30  and  31.) 

As  counsel  indicated  to  the  Honorable  Court  during  the 
course  of  the  lengthy  oral  presentation  of  this  matter, 
the  application  of  the  California  Sales  and  Use  Tax  Law 
with  respect  to  liquidation  sales  made  by  trustees  in  bank- 
ruptcy is  a  matter  of  great  concern  not  only  to  appellant 
but  also  to  the  bankruptcy  referees  and  trustees  in  this 
jurisdiction.  It  was  the  sincere  endeavor  of  counsel  for 
appellant  in  their  presentation  of  the  instant  appeal  to 
present  for  the  Court's  full  consideration  all  of  the  legal 
and  factual  issues  involved  in  a  situation  which  is  fairly 
typical  for  the  purpose  of  putting  to  rest  once  and  for 
all  the  uncertainties  involved.  By  failing  to  consider  all 
the  issues  presented  in  the  light  of  the  cited  decisions  of 


the  United  States  Supreme  Court  and  decisions  in  other 
Circuits,  the  Opinions  rendered  in  the  instant  appeal  would 
appear  to  indicate  that  in  this  Circuit,  perhaps,  a  strict 
application  of  McCulloch  v.  Maryland,  supra  ( see  Collector 
V.  Day,  11  Wall.  113,  20  L.  Ed.  122),  is  still  in  order— 
although  it  would  hardly  appear  at  this  late  date,  and 
especially  in  view  of  the  decision  in  Graves  v.  People  of 
the  State  of  New  York,  ex  rel.  O'Keefe,  supra  (306  U. 
S.  466),  that  this  Honorable  Court  so  intended  to  infer. 

Wherefore,  petitioner  respectfully  urges  that  a  rehear- 
ing be  granted  and  that  the  mandate  of  this  Court  be 
stayed  pending  the  disposition  of  this  Petition. 

Respectfully  submitted, 

California  State  Board  of  Equalization, 

Edmund  G.  Brown, 
Attorney  General, 

James  E.  Sabine, 

Deputy  Attorney  General. 

Edward  Sumner, 

Deputy  Attorney  General, 

Attorneys  for  Appellant. 
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Certification. 

I,  Edward  Sumner,  Deputy  Attorney  General  of  the 
State  of  California,  an  attorney  regularly  admitted  to 
practice  in  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  do  certify  that  in  my  opinion  the  foregoing 
Petition  for  Rehearing  in  the  case  of  California  State 
Board  of  Equalization,  Appellant,  v.  George  T.  Goggin, 
Trustee  in  Bankruptcy  of  the  Estate  of  West  Coast 
Cabinet  Works,  Inc.,  Appellee,  is  well  founded  and  is  not 
presented  for  the  purpose  of  creating  a  delay. 

Edward  Sumner. 
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tising said  houses  for  rental 3o 
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JURISDICTION. 

Petitioner,  Rollingwood  Corporation,  (herein  called 
''Rollingwood")  and  Petitioner,  David  D.  Bohannon 
(herein  called  ''Mr.  Bohannon")  each  separately  peti- 
tioned the  Tax  Court  of  the  United  States  for  a  rede- 
termination of  the  following  alleged  deficiencies: 


1.  In    Income    Taxes    of    Rollingwood    for    the    fiscal 
years  ending: 

May  31,  1944  _ „ $  1,406.58 

May  31,  1945   „ _ $11,614.26 

May  31,  1947  „ _ $28,237.35 

Total  $41,258.19 

2.  In   Excess   Profits   Taxes    of   Rollingwood   for   the 
fiscal  years  ending: 

May  31,  1945  „ „..„ _ $  3,315.26 

May  31,  1946  „ „....„ $  5,171.02 


Total  ....„ „...„ $  8,486.28 


Mr.  Bohannon  is  the  transferee  of  Rollingwood.  There 
is  no  issue  here  involved  as  to  his  individual  tax  lia- 
bility. 

The  statutory  provisions  upon  which  the  jurisdiction 
of  the  Tax  Court  and  of  this  Court  is  based  are  vSection 
272  of  the  Internal  Revenue  Code,  26  U.S.C.  272,  Section 
1141(a)  of  the  Internal  Revenue  Code,  26  U.S.C.  1141(a), 
as  amended  by  Section  36  of  the  Act  of  June  25,  1948,  C. 
646,  62  Stat.  991,  and  Section  1142  of  the  Internal  Reve- 
nue Code,  26  U.S.C.  1142. 

Rollingwood  filed  its  Petition  for  Redetermination  with 
the  Tax  Court  on  August  19,  1948,  within  90  days  after 
Respondent  mailed  to  it  Respondent's  notice  of  deficiency 
upon  May  25,  1948,  as  alleged  in  its  petition  in  paragraph 
II  (R.  6,  112),  and  admitted  by  Respondent  to  be  true  in 
his  answer.   (R.  13.) 


Mr.  Bohannon  filed  his  Petition  for  Redetermination 
with  the  Tax  Court  on  August  19,  1948,  within  90  days 
after  Respondent  mailed  to  him  Respondent's  notice  of 
deficiency  upon  May  25,  1948,  as  alleged  in  his  Petition 
in  paragraph  II  (R.  102,  104),  and  admitted  by  Respon- 
dent to  be  true  in  his  answer.  (R.  111.) 

The  Tax  Court  entered  its  decision  that  there  were  de- 
ficiencies; in  income  and  excess  profits  taxes  of  Rolling- 
wood  as  follows: 

FISCAL  YEAR  INCOME  TAX  EXCESS  PROFITS  TAX 

May  31,  1944  $  1,406.58               $ 

May  31,  1945  12,316.61                 3,315.26 

May  31,  1946  5,171.02 

May  31,  1947  28,237.35 


Total  $41,960.54  $  8,486.28 


against  Rollingwood  on  July  17,  1950;  and  also  entered  its 
decision  that  there  were  the  same  amounts  of  liability 
due  from  Mr.  Bohannon  as  transferee  of  the  assets  of 
Rolling-wood  against  Mr.  Bohannon  on  July  17,  1950.  (R. 
79,  115.) 

Both  RoUingwood  and  Mr.  Bohannon  upon  October  9, 
1950,  filed  with  the  Tax  Court,  sei)arate  Petitions  For 
Review  by  The  United  States  Court  of  Appeals  For  the 
Ninth  Circuit  of  these  decisions  of  the  Tax  Court.  (R. 
91-94,  llS-123.) 


QUESTION  PRESENTED. 

Eollingwood  at  the  request  of  war  industry  built  700 
defense  houses  in  the  Spring  of  1943.  These  houses  were 
advertised  for  rent  prior  to  their  completion;  the  United 
States  Government  required  Rollingwood  to  rent  all  of 
them;  and  upon  their  completion  on  August  14,  1943  they 
were  all  rented  to  war  workers  under  a  written  rental 
agreement  committing  Rollingwood  to  the  rental  of  each 
and  all  of  these  houses  for  a  period  of  thirty  months  and, 
in  addition,  granting  to  each  tenant  of  Rollingwood  an 
option  to  purchase  the  house  in  which  he  resided.  During 
the  taxable  years  here  involved,  Rollingwood  (prior  to  its 
liquidation)  sold  all  but  four  of  these  houses: 

(a)  Without  engaging  in  any  sales  activities; 

(b)  Without  displaying  any  ''For  Sale"  signs  on  any 
of  the  properties  involved; 

(c)  Without  maintaining  any  sales  force  for  the  pur- 
pose of  selling  such  properties; 

(d)  Without  paying  any  sales  commission  on  the  sale 
of  said  houses; 

(e)  Without  making  any  sale  through  a  broker; 

(f)  Without  engaging  in  any  developmental  activities. 

The  Respondent  treated  gains  realized  upon  the  sale  of 
these  houses  as  gains  from  the  sale  of  property  held 
primarily  for  sale  to  customers  in  the  ordinary  course 
of  business,  while  Rollingwood  treated  them  as  gains  from 
the  sale  of  properties  used  in  its  trade  or  business  but 
not  of  properties  held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  its  business  within  the  meaning' 


of  Section  117(j)  of  the  Internal  Revenue  Code.  The  sole 
issue  is: 

Should  the  gains  from  the  sale  of  said  defense  houses 
be  treated  as  gains  from  the  sale  of  capital  assets  under 
Section  117(j)  of  the  Internal  Revenue  Code? 


STATUTES  AND  REGULATIONS  INVOLVED. 

Sections  117(a)  and  117(j)  of  the  Internal  Revenue 
Code,  26  U.S.C.  117(a)  and  117(j),  and  Section  29.117-7 
(as  amended  by  T.D.  5394,  July  27,  1944)  of  Regulations 
111  of  the  Bureau  of  Internal  Revenue  are  set  forth  in 
Appendix  A  attached  hereto. 


STATEMENT  OF  THE  CASE. 
In  1942  and  1943  the  industrial  area  surrounding  the 
City  of  Richmond,  California,  was  one  of  the  most  criti- 
cal war  effort  areas  in  the  United  States.  In  said  area 
there  was  a  very  serious  manpower  shortage,  and  a  very 
serious  lack  of  adequate  housing  which  resulted  in  a 
very  high  turnover  in  civilian  personnel  engaged  in  war 
work.   (Stipulation  Paragraphs  8,  9,  R.  24,  25.) 

Mr.  Clay  Bedford,  the  General  Manager  of  Shipyards 
I  Numbers  One  and  Two  of  the  Permanente  Metals  Corp- 
■  oration,  Shipyard  Number  Three  of  Kaiser  Company, 
I  Inc.,  and  Shipyard  Number  Four  of  Kaiser  Cargo, 
I  Inc.,  (hereinafter  collectively  referred  to  as  **The  Rich- 
mond Shipyards")   requested  Mr.   Bohannon   to  sponsor 


a  privately  o^vned  war  housing  project  in  Richmond.  Mr. 
Bohannon  complied  with  this  request  and  organized  and 
formed  the  private  war  housing  project  of  Rollingwood. 
(Stipulation  Paragraphs  7,  10,  12,  14,  R.  24,  25,  26.) 

During  the  period  in  Avhich  the  private  war  housing 
project  of  Rollingwood  was  being  arranged  and  con- 
structed, it  was  the  policy  of  the  Federal  Housing  Ad- 
ministration to  encourage  private  enterprises  to  con- 
struct privately  owned  defense  housing  facilities  and 
to  encourage  the  rental  thereof  to  war  workers  for  the 
purpose  of  jDroviding  rental  housing  for  defense  workers 
so  that  they  would  not  have  to  buy  a  house  to  stay  on  their 
jobs.  These  policies  were  communicated  to  Mr.  Bohannon, 
the  sponsor  of  the  Rollingwood  project,  prior  to  the  incep- 
tion of  the  project  of  Rollingwood.  Title  VI  of  the  Na- 
tional Housing  Act,  (added  to  the  National  Housing  Act 
by  an  Act  of  March  28,  1941,  C31,  55  stat.  55,  as  amended 
by  an  Act  of  May  26,  1942,  C319,  56  stat.  301,  12  U.S.C. 
1736  et  seq.)  provided  the  statutory  authority  for  the 
expeditious  building  of  defense  housing  and  contemplated 
increasing  the  availability  of  rental  housing.  (Stipulation, 
Paragraph  13,  R.  26,  27.) 

Rollingwood  was  organized  and  incorporated  under 
California  laws  on  January  9,  1943,  to  build  such  a  pri- 
vate war  housing  project  in  Richmond  as  requested  by 
the  Richmond  Shipyards.  Of  the  50  shares  of  stock  issued 
by  Rollingwood,  Mr.  Bohannon  purchased  26  and  Ross 
H.  Chamberlain  24.  On  May  10,  1945,  Rollingwood  re- 
acquired the  shares  purchased  by  Ross  H.  Chamberlain 
and   thereafter  Mr.   Bohannon   was   the  sole   stockholder 


of  Rollingwood.  (Stipulation,  Paragraphs  1,  4,  and  10,  R. 
19,  20,  25.) 

On  October  3,  1942  and  January  14,  1943,  Mr.  Bo- 
liannon  applied  to  the  National  Housing  Agency  and  the 
War  Production  Board  for  commitments  and  priorities 
sufficient  to  build  700  defense  houses  to  make  possible 
the  Rollingwood  project.  Although  Mr.  Bohannon  made 
these  applications  as  an  individual,  he  did  so  with 
a  view  towards  the  subsequent  incorporation  of  Rolling- 
wood  and  the  assignment  to  it  of  such  commitments 
and  priorities  as  he  might  obtain.  Such  priorities  and 
commitments  were  issued  and  later  assigned  to  Rolling- 
wood  by  Mr.  Bohannon.  (Stipulation,  Paragraphs  13,  14, 
15  and  17,  and  Exhibits  1  and  3,  R.  26-30.)  Rollingwood 
at  the  time  of  said  assignments  became  bound  by  all  con- 
ditions imposed  upon  and  all  agreements  made  by  Mr. 
Bohannon  in  connection  with  said  priorities.  (Stipulation, 
Forms  PD-708  attached  as  a  part  of  Exhibits  2  and  4.) 

Some  of  those  conditions  were  that: 

(a)  Rollingwood  was  required  to  rent  all  of  these  de- 
fense houses  and  to  grant  to  each  tenant  an  option  to  pur- 
chase the  house  in  which  he  resided. 

(b)  No  initial  payment  could  be  required  of  a  Tenant 
except  the  first  month's  rent. 

(c)  The  option  was  required  to  run  for  a  period  of 
at  least  30  months. 

(d)  The  Tenant  could  not  be  obligated  to  purchase. 

(e)  Rollingwood  could  not  dispose  of  any  house  other 
than  in  accordance  with  the   required  lease  without  the 
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prior  approval  of  the  Director  of  Industry  Operations, 
War  Production  Board,  Washington,  D.C.  (Stipulation 
Form  PD-105,  Exhibits  1  and  3.) 

Said  700  defense  houses  were  begun  in  the  Spring  of 
1943,  and  all  were  completed  on  August  14,  1943.  During 
the  entire  period  of  construction  and  until  all  were 
rented,  Rollingwood  displayed  on  the  construction  site 
two  large  signs  setting  forth  the  rent  of  these  houses  as 
a  rent  of  $50.00  per  month.  (Stipulation,  Paragraphs  21, 
23,  24,  R.  32,  34,  35.) 

Shortly  prior  to  their  completion,  on  July  31,  1943, 
Rollingwood  advertised  these  houses  for  rent  at  $50.00 
per  month.  There  was  no  mention  in  said  advertisement 
of  any  possibility  of  any  sale  of  any  of  said  houses. 
(Stipulation,  Paragraph  25,  R.  35.) 

All  of  these  700  houses  were  rented  to  war  workers  as 
rapidly  as  they  were  completed.  A  written  rental  agree- 
ment was  executed  by  Rollingwood  and  each  of  Rolling- 
wood's  tenants.  Under  this  rental  agreement.  Rolling- 
wood  agreed  to  be  bound  by  the  rental  agreement  for  a 
period  of  30  months,  but  the  Tenant  only  agreed  to  be 
bound  on  a  month  to  month  basis.  Each  Tenant  was 
given  an  option  to  purchase  during  the  continuance  of 
the  agreement,  which  provided  that  the  option  price 
therein  fixed  Avould  be  reduced  by  the  surplus  of  rent 
paid  in  excess  of  loan  payments.  In  1944  and  subsequent 
years,  some  of  said  houses  were  re-rented  without  any 
oi^tion  to  purchase  under  a  written  rental  lease  agree- 
ment. (Stipulation,  Paragraph  22,  and  Exhibits  5,  8,  and 
11,  R.  32-34.) 


The  average  period  that  these  700  houses  were  in  fact 
rented  was  for  a  period  of  22.9  months.  ( Stipulation,  Para- 
graphs 22  and  28,  Exhibit  11  and  computations  therefrom, 
R.  32,  37,  38.) 

Rollingwood  during  its  fiscal  years  ending  May  31, 
1944,  1945,  1946  and  1947,  sold  respectively,  to  tenants 
who  elected  to  exercise  the  option  contained  in  the  initial 
rental  agreement  4,  46,  211  and  15  houses,  and  to  non- 
tenants 28,  175,  110  and  90  houses,  and  to  tenants  to 
whom  the  houses  were  re-rented  without  any  option  to 
purchase  0,  3,  0  and  8  houses.  When  liquidated  on  May 
31,  1947,  Rollingwood  still  owned  4  houses.  (Stipulation, 
Paragraph  28,  R.  37,  38,  Exhibit  11,  and  computations 
therefrom.) 

Rollingwood  prior  to  its  liquidation  disposed  of  the 
houses  involved  in  these  proceedings: 

(a)  Without  engaging  in  any  sales  activities; 

(b)  Without  displaying  any  "For  Sale"  signs  on 
any  of  the  properties  involved. 

(c)  Without  maintaining  any  sales  force  for  the  pur- 
pose of  selling  said  properties; 

(d)  Without  paying  any  sales  commission  on  the  sale 
of  any  of  said  houses; 

(e)  Without  making  any  sale  through  a  broker; 

(f)  Without  engaging  in  any  development  activities. 
(Stipulation,  Paragraphs  21  and  25,  R.  32,  35,  36,  Exhibit 
16.) 

During  the  taxable  years  here  involved,  Mr.  Bohannon, 
the  President   of  Rollingwood,  devoted   substantially  his 
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entire  time  and  energy  to  the  private  war  housing  pro- 
jects of  Kollingwood,  Pacific  Homes,  Inc.,  Western  Homes, 
Inc.,  and  Greenwood  Corporation.  Prior  to  Pearl  Har- 
bor, Mr.  Bohannon  was  in  the  real  estate  business  and 
in  the  business  of  subdividing  and  selling  real  property. 
In  addition,  he  was  and  still  is  the  sole  stock  holder  in 
Suburban  Builders,  Inc.,  which  prior  to  December  7, 
1941,  was  engaged  in  the  business  of  a  general  contractor 
and  the  business  of  constructing  and  selling  homes  in 
San  Mateo  County,  California.  (Stipulation,  Paragraphs 
34,  35,  37,  38,  R.  39,  40,  41.) 

Shortly  after  Pearl  Harbor,  Mr.  Bohannon  disbanded 
his  sales  force,  thereafter  maintained  no  sales  force, 
thereafter  engaged  in  no  advertising,  in  no  land  develop- 
ment, and  in  no  sales  programs.  He  caused  Suburban 
Builders,  Inc.,  shortly  after  Pearl  Harbor  to  complete 
such  work  as  it  then  had  in  progress  and  thereafter  to 
undertake  no  further  work.  Mr.  Bohannon  did  maintain 
his  real  estate  broker's  license  during  the  war  and  at  all 
times  herein  mentioned.  (Stipulation,  Paragraphs  35  and 
36,  R.  40.) 

Respondent  determined  that  the  defense  houses  dis- 
posed of  by  Rollingwood  were  held  primarily  for  sale  to 
customers  in  the  ordinary  course  of  business  and  treated 
the  gains  of  Rollingwood  on  such  disposition  as  ordinary 
income. 

The  sole  issue  is  whether  these  houses  were  held  by 
Rollingwood  primarily  for  sale  to  its  customers  in  the 
ordinary  course  of  its  business  within  the  meaning  of 
Section  117 (j)  of  the  Internal  Revenue  Code. 
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SPECIFICATIONS  OF  ERROR. 

1.  The  Tax  Court  erred  in  holding  and  deciding  that 
the  gains  realized  by  Rollingwood  from  the  sale  of  the 
houses  involved  in  these  proceedings  were  ordinary  in- 
come derived  from  the  sale  of  property  held  primarily 
for  sale  to  customers  in  the  ordinary  course  of  business 
within  the  meaning  of  Section  117(j)  of  the  Internal 
Revenue  Code,  and  not  gains  from  the  sale  of  capital 
assets  in  accordance  with  the  provisions  of  Section  117(j) 
of  the  Internal  Revenue  Code. 

2.  The  Tax  Court  erred  in  not  holding  and  deciding 
that  tlie  gains  realized  by  RoUingwood  on  the  sale  of 
the  houses  involved  in  these  proceedings  should  be 
treated  as  gains  from  the  sale  of  capital  assets  in  ac- 
cordance with  the  provisions  of  Section  117(j)  of  the 
Internal  Revenue  Code. 

3.  The  Tax  Court  erred  in  making  the  finding  of  fact 
(contrary  to  the  facts  stipulated  to  be  true  by  Respon- 
dent and  RoUingwood)  that  the  houses  involved  in  these 
proceedings  were  held  by  RoUingwood  primarily  for  sale 
to  customers  in  the  ordinary  course  of  business.  Said 
finding  of  fact  is  erroneous  because  it  constitutes:  (a)  an 
erroneous  conclusion  of  law  rather  than  of  fact,  and  (b) 
the  only  finding  or  conclusion  which  could  be  made  or 
reached  upon  the  basis  of  the  facts  stipulated  by  Respon- 
dent to  be  true  and  found  to  be  true  by  the  Tax  Court 
is  that  these  houses  were  never  held  by  RoUingwood 
primarily  for  sale  to  its  customers  in  the  ordinary  course 
of  business. 

4.  The  decisions  entered  by  the  Tax  Court  herein  are 
contrary  both  to  the  provisions  of  Section  117 (j)   of  the 
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Internal  Revenue  Code  and  the  Tax  Court's  findings  of 
fact  and  the  evidence,  all  of  which  was  stipulated  by  Re- 
spondent to  be  true;  and  is  not  supported  by  said  find- 
ings of  fact  or  the  evidence,  and  is  in  disregard  of  both 
said  findings  of  fact  and  the  evidence. 

5.  The  Tax  Court,  in  disregard  of  its  findings  of  fact 
(i.e.,  the  facts  stipulated  in  writing  by  Respondent  and 
Rollingwood  to  be  true)  erred  in  failing  to  include  in  its 
findings  of  fact  and  in  failing  to  find  that  all  houses  in- 
volved in  these  proceedings  were  built  and  acquired  by 
Rollingwood  for  rental  and  not  primarily  for  sale  to 
customers  in  the  ordinary  course  of  business. 

6.  The  Tax  Court,  in  disregard  of  its  findings  of  fact 
(i.e.,  the  facts  stipulated  in  writing  by  Respondent  and 
Rollingwood  to  be  true)  erred  in  including  in  its  findings 
of  fact  and  in  finding  as  follows,  that : 

''David  D.  Bohannon  has  for  many  years,  includ- 
ing the  years  in  question,  been  actively  engaged  in 
the  real  estate  business  in  California." 

Said  finding  of  fact  is  erroneous  in  that  it  is  not  sup- 
ported by  the  evidence  and  is  contrary  to  and  incon- 
sistent with  the  other  findings  of  fact  of  the  Tax  Court 
(i.e.,  the  facts  stipulated  in  writing  by  Respondent  and 
Rollingwood  to  be  true). 

7.  The  Tax  Court,  in  disregard  of  its  findings  of  fact 
(i.e.,  the  facts  stipulated  by  Respondent  and  Rolling- 
wood  in  writing  to  be  true)  erred  in  failing  to  include  in 
its  findings  of  fact  and  in  failing  to  find  tliat  Mr.  Bo- 
hannon changed  his  occupation  shortly  after  December 
7,  1941,  from  the  business  of  building  houses  for  sale  to 
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the  business  of  sponsoring  and  managing  the  construc- 
tion and  operation  of  privately  owned  war  housing  pro- 
jects for  rental  to  defense  workers  in  which  business 
he  continued  and  to  which  he  devoted  substantially  his 
entire  time  and  attention,  throughout  all  times  involved 
in  these  proceedings. 

8.  The  Tax  Court,  in  disregard  of  its  findings  of  fact 
(i.e.,  the  facts  stipulated  by  Respondent  and  Rolling- 
Avood  in  writing  to  be  true)  erred  in  failing  to  include  in 
its  findings  of  fact  and  in  failing  to  find  that  Rolling- 
wood  (prior  to  its  liquidation)  disposed  of  all  the  houses 
involved  in  these  proceedings,  which  were  upon  their 
construction  and  acquisition  capital  assets,  without  Rol- 
lingwood : 

(a)  ever  engaging  in  any  sales  activities; 

(b)  ever  displaying  any  "For  Sale"  signs  on  any  of 
the  properties  involved; 

(c)  ever  maintaining  any  sales  force  for  the  purpose 
of  selling  said  properties; 

(d)  ever  paying  any  sales  commission  on  the  sale  of 
any  of  said  houses; 

(e)  ever  making  any  sale  through  a  broker; 

(f)  ever  engaging  in  any  developmental  activities. 

9.  The  Tax  Court,  in  disregard  of  its  findings  of  fact 
(i.e.,  the  facts  stipulated  by  Respondent  and  Rollingwood 
to  be  true)  erred  in  failing  to  include  in  its  findings  of 
fact  and  in  failing  to  find  that  Rollingwood,  prior  to 
its  liquidation,  passively  liquidated  all  of  the  houses  in- 
volved in  these  proceedings,  and  that  upon  their  acquisi- 
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tion  and  at  all  timevS  thereafter  they  were  capital  assets 
within  the  meaning-  of  Section  ll7(j)  of  the  Internal  Rev- 
enue Code. 

10.  The  Tax  Court  erred  in  not  holding  that  the  de- 
ficiencies determined  by  the  Respondent  against  Rolling- 
wood  and  Mr.  Bohannon  should  be  redetermined  so  that 
the  tax  liability  of  Rollingwood  can  be  established  by 
treating  the  gains  realized  by  Rollingwood  on  the  sale 
of  the  houses  involved  in  these  proceedings  as  gains 
from  the  sale  of  capital  assets  within  the  meaning  of 
Section  117(j)  of  the  Internal  Revenue  Code. 


ARGUMENT. 
I.     SUMMARY. 

A.  These  cases  were  submitted  solely  upon  a  written 
stipulation  of  facts.  There  was  no  oral  testimony.  The 
sole  issue  is  a  matter  of  statutory  interpretation  and 
application  and  the  determination  of  the  proper  conclu- 
sions of  law  from  the  stipulated  record.  This  Court  is 
therefore  not  bound  by  either  the  findings  or  conclusions 
of  the  Tax  Court,  and  under  the  decisions  of  this  Court, 
this  Court  will  examine  the  stii)ulated  record,  make  its 
own  findings  and  reach  its  own  conclusions. 

B.  In  the  Spring  of  1943  RollingAvood  acquired  and 
constructed  700  defense  houses.  These  houses  were  ac- 
quired and  constructed: 

(a)  for  rental  and  income  producing  purposes;  and 

(b)  as  a  part  of  the  housing  program  of  the  United 
States  Government  to  create  and  make  available 
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rental  housing  to  in-migrant  war  workers  in  crit- 
ical areas. 

C.  As  rapidly  as  completed  each  of  the  700  houses  was 
leased  to  an  in-migrant  war  worker  for  a  period  of  thirty 
(30)  months  with  the  right  in  the  tenant  at  his  option  to 
purchase. 

D.  On  completion  of  the  700  houses  and  the  entire 
project  of  RoUingwood  on  August  14,  1943,  all  of  the  700 
houses  were  so  leased. 

E.  The  average  period  of  rental  and  occupancy  by 
tenants  of  the  houses  involved  in  these  appeals  was  22.9 
months  per  house. 

F.  RoUingwood  advertised  said  houses  for  rent  and 
expended  $5,432.53  in  such  advertising. 

Gr.  The  priorities  issued  by  the  United  States  Govern- 
ment pursuant  to  which  said  houses  were  acquired  and 
built,  prohibited  the  sale  thereof  to  anyone  other  than  the 
tenant  without  special  permission  of  the  Federal  Govern- 
ment. 

H.  RoUingwood,  as  a  corporation,  was  liquidated  on 
May  31,  1947,  and  prior  to  its  liquidation,  it  disposed  of 
all  but  four  of  said  houses  under  circumstances  which,  in 
view  of  the  Court  decisions  construing  the  statute  in- 
volved, including  those  of  the  Tax  Court  and  this  Court, 
would  not  convert  such  houses  from  capital  assets  into 
assets  held  primarily  for  sale  to  customers  in  the  ordinary 
course  of  its  business,  i.e.,  in  the  sale  thereof  Rolling- 
wood: 

(a)  never  engaged  in  any  activities  to  promote  sales; 
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(b)  never  displayed  any  "For  Sale"  signs  on  any  of 
the  properties  involved: 

(c)  never  maintained  any  sales  force  for  the  purpose 
of  selling  said  properties; 

(d)  never  paid  any  sales  commissions  on  the  sale  of 
any  of  said  houses; 

(e)  never  made  any  sale  through  a  broker; 

(f)  never    engaged    in    any    developmental    activities 
after  the  rental  thereof. 

I.  Mere  frequency  and  continuity  of  sales  of  capital 
assets  not  accompanied  by  any  sales  activities  and  prop- 
erty development  ^\ill  not, — under  the  decisions  of  this 
Court, — convert  capital  assets  into  jDroperties  held  pri- 
marily for  sale  to  customers  in  the  ordinary  course  of 
business. 

J.  All  of  the  houses  here  involved  were  capital  assets 
when  acquired  and  constructed  and  remained  capital 
assets  during  the  passive  li(iuidation  thereof  and  while 
Rollingwood  was  selling  itself  out  of  the  rental  business. 


11.  THIS  COURT  MAY  INDEPENDENTLY  AND  FULLY  REVIEW 
THE  CONCLUSIONS  OF  THE  TAX  COURT  BECAUSE  THE 
ISSUE  HERE  IS  A  MATTER  OF  STATUTORY  INTERPRETA- 
TION, IE.  A  QUESTION  OF  LAW,  AND  A  FUNCTION  OF  THIS 
COURT  AS  WELL  AS  THE  TAX  COURT. 

Although  it  is  true  that  in  1936,  in  Richards  v.  Commis- 
sioner,  81  F.  2d  3G9  (1936),  this  Court  said: 

"The  Board  determined  the  ultimate  fact  to  be: 
'*  *  *  That  the  lots  were  held  by  the  petitioner  pri- 
marilv  for  sale  in  the  course  of  his  business.  *  *  * ' 
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We  are  limited  therefore  to  an  examination  of  the 
record  to  ascertain  whether  or  not  there  is  any  sub- 
stantial evidence  to  sustain  the  finding." 

the  rule  of  law  has,  however,  now  been  settled  by  this 
Court  that  the  findings  and  the  conclusions  of  the  Tax 
Court  upon  the  question  whether  properties  are  held  pri- 
marily for  sale  to  customers  in  the  ordinary  course  of 
business  are  subject  to  independent  judicial  review. 

In  Commissioner  v.  Boeing,  106  F.  2d  305  (1939),  where 
the  scope  and  nature  of  review  of  this  court  upon  the 
question  herein  involved  were  carefully  examined,  this 
Court  expressly  overruled  the  Richards  case  and  its 
supporting  decisions  on  this  point,  and  squarely  held  at 
308: 

'^  'Respondent  has  cited  decisions  of  the  Circuit 
Court  of  Appeals,  some  of  which  are  apparently  in 
conflict  with  the  above  cited  cases.  He  calls  our  at- 
tention to  three  decisions  by  our  o^^^l  circuit,  Tricou 
V.  Helvering,  68  F.  2d  280,  9  Cir.,  1933;  Winnett  v. 
Helvering,  68  F.  2d  614,  9  Cir.  1934,  and  Richards  v. 
Commr.,  81  F.  2d  369,  106  A.  L.  R.  249,  9  Cir.  1936. 
But  these  cases  must  be  read  in  light  of  the  more 
recent  expressions  of  the  final  court. 

We  think  that  the  ultimate  findings  of  the  Board 
above  referred  to  in  this  case  are  conclusions  of  law 
or  mixed  questions  of  law  and  fact  within  the  mean- 
ing of  the  Supreme  Court  rulings  and  as  such  are 
sub  j  ect  to  independent  judicial  review  by  this 
Court.'  "    (Emphasis  added.) 

The  question  presented  to  this  Court  is  the  interpreta- 
tion of  Section  117  (j)  of  the  Internal  Revenue  Code,  i.e., 
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whether  properties  were  held  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  business,  within  the 
meaning  of  that  Statute,  and  as  such  is  obviously  within 
the  province  and  jurisdiction  of  this  Court. 


III.  THIS  COURT  SHOULD  REACH  ITS  OWN  CONCLUSIONS 
WITHOUT  REGARD  TO  THE  FINDINGS  OF  FACT  OF  THE 
TAX  COURT  BECAUSE  ALL  FACTS  IN  THESE  CASES  WERE 
STIPULATED  IN  WRITING  BY  THE  PARTIES  THROUGH 
THEIR  ATTORNEYS. 

Petitioners  contend  that  this  Court  has  clearly  settled 
the  law  as  to  the  scope  of  review  on  the  question  before 
this  Court.  There  is,  however,  an  additional  reason  for 
this  Court  to  reach  its  own  conclusions  in  these  cases 
without  regard  to  the  findings  and  conclusions  of  the  Tax 
Court. 

All  of  the  facts  in  these  cases  were  stipulated  in  writing 
by  the  parties  through  their  respective  attorneys.  No  ad- 
ditional evidence,  by  way  of  oral  testimony  or  otherwise, 
was  presented  to  the  Tax  Court  at  the  hearing.* 

The  United  States  Courts  of  Appeals  now  review  ap- 
peals from  the  Tax  Court  in  the  same  mannei"  in  which 
they  review  cases  appealed  from  the  District  Courts, 
sitting  without  juries,  as  a  result  of  the  amendment  to 
Section  1141  (a)  of  the  Internal  Revenue  Code,  26  U.S.C. 
1141  (a),  by  an  Act  of  June  25,  194S,  C646,  Section  36,  62 
Stat.  991,  which  provides  as  follows : 


*This  Stipulation,  except  for  certain  exhibits  exchuled  from 
l)i'iiiting  by  the  order  of  this  Court,  is  printed  at  page  18  through 
page  52  of  the  Record. 
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''(a)  Jurisdiction:  The  courts  of  appeals  shall  have 
exclusive  jurisdiction  to  review  the  decisions  of  the 
Tax  Court,  *  *  *  in  the  same  manner  and  to  the  same 
extent  as  decisions  of  the  district  courts  in  civil  ac- 
tions tried  without  a  jury;  *  *  *."  (Emphasis  added.) 

The  Federal  Courts,  since  the  enactment  in  1938  of  the 
Federal  Rules  of  Civil  Procedure,  review  findings  of  fact 
in  cases  appealed  from  the  District  Courts,  sitting  without 
juries,  in  a  uniform  manner,  whether  the  action  is  one  at 
law  or  equity,  in  accordance  with  the  prevailing  Federal 
Equity  i3ractice  at  the  time  of  the  adoption  of  the  Federal 
Rules  of  Civil  Procedure.  In  United  States  v.  United 
States  Gypsum  Co.,  333  U.S.  364  (1948)  at  page  394,  the 
Supreme  Court  held  that  by  the  adoption  of  the  Federal 
Rules  of  Civil  Procedure : 

''It  was  intended,  in  all  actions  tried  upon  the  facts 
without  a  jury,  to  make  applicable  the  then  prevailing 
equity  practice."    (Emphasis  added.) 

The  Federal  Equity  Courts  have  always  drawn  their 
own  inferences  from  evidence  which  was  purely  docu- 
mentary in  character,  such  as  where  the  evidence  is  con- 
tained in  writing,  or  in  depositions,  or  where  the  facts  are 
stipulated  in  writing  by  the  parties.  Especially  is  this  true 
where  the  facts  are  stipulated.* 

This  Court  has  squarely  held  that  a  full  review  is  to  be 
granted  an  appellant  where  all  of  the  evidence  is  docu- 


*In  the  Federal  Equity  Rules  of  1912,  Rule  46  provided  that  the 
testimony  of  witnesses  in  equity  shall  be  orally  in  open  court, 
rather  than  by  way  of  deposition,  except  in  certain  limited  cases. 
Subsequent  to  this,  equity  adopted  self  denying  rules  of  review 
where  the  testimony  was  orally  received  but  the  review  was  al- 
ways full  where  the  testimony  was  by  way  of  deposition  or 
based  upon  written  instruments. 
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mentary  in  character  by  way  of  depositions.  In  Equitable 
Life  Assurance  Society  v.  Irelan,  123  F.  2d  462  (1941), 
where  the  issue  was  whether  death  by  drowning  was  acci- 
dental or  suicidal  in  character  (i3urely  a  question  of  fact), 
and  where  the  evidence  was  in  the  form  of  depositions, 
this  Court  reversed  a  finding  of  fact  of  the  trial  court, 
holding,  at  page  464: 

''Since  all  testimony  bearing  on  the  circumstances 
antecedent  to  and  surrounding  her  death  was  by  depo- 
sition, the  finding  of  accidental  death,  while  it  is 
justly  entitled  to  consideration,  has  not  the  weight  we 
would  otherwise  be  obliged  to  concede  to  it.  This 
court  is  in  as  good  a  position  as  the  trial  court  was 
to  appraise  the  evidence  and  we  have  the  burden  of 
doing  that.  Rule  52(a)  of  the  Rules  of  Civil  Pro- 
cedure, 28  U.S.C.A.,  following  Section  723c,  was 
intended  to  accord  with  the  decisions  on  the  scope  of 
review^  in  federal  equity  practice;  and,  as  is  well 
known,  in  the  federal  courts  where  the  testimony  in 
equity  or  admiralty  cases  is  by  deposition  the  review- 
ing court  gives  slight  weight  to  the  findings."  (Em- 
phasis added.) 

In  Pacific  Portland  Cement  Co.  v.  Food  Machinery 
Corp.,  178  F.  2d  541  (1949),  this  Court  clearly  expressed 
the  general  rule,  as  follows  at  548: 

"As  to  this,  we  are  faced  with  the  mandate  of  Rule 
52(a)  of  the  Federal  Rules  of  Civil  Procedure,  which 
bids  us  not  to  set  aside  findings  unless  they  are 
'clearly  erroneous.'  Federal  Rules  of  Civil  Procedure, 
Rule  52(a).  Under  the  interpretation  which  the  Su- 
preme Court,  and  this  and  other  courts  of  ajipeal, 
have  placed  upon  this  section,  the  findings  of  a  trial 
judge  Avill  not  be  disturbed  if  supported  by  substan- 
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tial  evidence.  Full  effect  will  always  be  given  to  the 
opportunity  which  the  trial  judge  has,  denied  to  us,  to 
observe  the  witnesses,  judge  their  credibility,  and 
draw  inferences  from  contradictions  in  the  testimony 
of  even  the  same  witness.  Savage  v.  Lorraine,  9  Cir., 
1945,  148  F.  2d  818;  Augustine  v.  Bowles,  9  Cir.  1945, 
149  F.  2d  93,  96:  Lincoln  National  Life  Ins.  Co.  v. 
Mathisen,  9  Cir.,  1945,  150  F.  2d  292,  295-296.  This 
in  the  meaning  of  the  provision  that  findings  should 
not  be  set  aside  unless  clearly  erroneous.  Grace  Bros. 
V.  Commissioner,  9  Cir.,  1949,  173  F.  2d  170,  173-174. 
In  contrast,  the  Supreme  Court  has  told  us  that,  'A 
finding  is  "clearly  erroneous"  when  although  there  is 
evidence  to  support  it,  the  reviewing  court  on  the 
entire  evidence  is  left  with  the  definite  and  firm  con- 
viction that  a  mistake  has  been  committed.'  United 
States  V.  United  States  Gypsum  Co.,  1948,  333  U.S. 
364,  395,  68  S.  Ct.  525,  542,  92  L.  Ed.  746.  (Court's 
emphasis.) 

As  a  corollary  to  this  rule,  we  may  make  our  own 
inferences  from  undisputed  facts  or  purely  documen- 
tary  evidence.  For,  to  use  the  colorful  language  of 
the  Court  of  Appeals  for  the  Third  Circuit,  the  rule 
does  not  operate  'to  entrench  with  like  finality  the 
inferences  or  conclusions  drawn  by  the  trial  court 
from  its  fact  findings.'  Kuhn  v.  Princess  Lida  of 
Thurn  &  Taxis,  3  Cir.,  1941,  119  F.  2d  704,  705.  And 
see  Western  Union  Tel.  Co.  v.  Bromberg,  9  Cir.,  1944, 
143  F.2d  288,  290;  Home  Indemnity  Co.  v.  Standard 
Accident  Ins.  Co.,  9  Cir.,  1948,  167  F.2d  919,  922, 
923."  (Emphasis  added.) 

In  a  federal  taxation  case  presented  by  an  appeal  by 
Joseph  T.  Higgins,  the  Collector  of  Internal  Revenue  for 
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the  Third  District  of  New  York,  the  United  States  Court 
of  Appeals  for  the  Second  Circuit,  in  Orvis  v.  Higgins, 
180  F.  2d  537  (1950),  Certiorari  denied  by  the  Supreme 
Court,  340  U.  S.  810,  commenting  on  the  Gypsum,  case, 
supra,  333  U.S.  364,  pointed  out  that  a  trial  judge's  find- 
ing does  not  have  the  dignity  which  jury  verdicts  derive 
from  the  Constitution  nor  the  dignity  which  some  statutes 
confer  on  findings  of  some  administrative  agencies,  stating 
at  p.  539: 

''In  the  light  of  the  G^qisum  case,  we  may  make  ap- 
proximate gradations  as  follows:  We  must  sustain 
a  general  or  a  special  jury  verdict  when  there  is  some 
evidence  which  the  jury  might  have  believed,  and  when 
a  reasonable  inference  from  that  evidence  will  sup- 
port the  verdict,  regardless  of  whether  that  evidence 
is  oral  or  by  deposition.  In  the  case  of  findings  by 
an  administrative  agency,  the  usual  rule  is  substan- 
tially the  same  as  that  in  the  case  of  a  jury,  the 
findings  being  treated  like  a  special  verdict.  Where  a 
trial  judge  sits  without  a  jury,  the  rule  varies  with 
the  character  of  the  evidence:  (a)  If  he  decides  a 
fact  issue  on  written  evidence  alone,  we  are  as  able 
as  he  to  determine  credibility,  and  so  we  may  disre- 
gard  his  finding,  (b)  Where  the  evidence  is  partly 
oral  and  the  balance  is  written  or  deals  with  undis- 
puted facts,  then  we  may  ignore  the  trial  judge's 
finding  and  substitute  our  own,  (1)  if  the  written 
evidence  or  some  undisjmted  fact  renders  the  credi- 
bility of  the  oral  testimony  extremely  doubtful,  or  (2) 
if  the  trial  judge's  finding  must  rest  exclusively  on 
the  written  evidence  or  the  undisputed  facts,  so  that 
his  evalution  of  credibility  has  no  significance,  (c)  But 
where  the  evidence  supporting  his  finding  as  to  any 
fact  issue  is  entirely  oral  testimony,  we  may  disturb 
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that  finding  only  in  the  most  unusual  circumstances." 
(Emphasis  added.) 

The  United  States  Court  of  Appeals  for  the  District  of 
Columbia,  in  Dollar  v.  Land,  184  F.  2d  245  (1950),  clearly 
followed  the  Orvis  v.  Higfjins  decision,  supra,  180  F.2d 
537.  There  the  Court  reversed  a  finding  bj'-  the  District 
Court  that  the  transfer  of  the  stock  of  the  Dollar  Steam- 
ship Lines  to  the  United  States  Maritime  Commission  was 
absolute  and  not  by  way  of  pledge,  granting  a  full  review 
where  the  finding  was  based  ui)on  documentary  evidence 
or  undisputed  facts. 

In  Wigginton  v.  Order  of  United  Convmercial  Travelers, 
126  F.2d  659  (1942),  certiorari  denied,  317  U.S.  636,  where 
all  facts  were  stipulated,  the  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit,  at  page  661,  held: 

"Since  the  facts  are  not  in  dispute,  we  are  free  to 
consider  them  and  to  reach  our  own  conclusion,  un- 
trammeled  by  the  District  Court's  findings  and  con- 
clusions of  law.  Especially  is  this  rule  applicable  in 
the  case  at  bar,  where  all  the  facts  are  stipulated." 
(Emphasis  added.) 

The  only  dispute  between  the  parties  here  is  with  re- 
spect to  the  inferences  or  conclusions  to  be  drawn  from 
undisputed  facts,  i.e.,  facts  which  were  stipulated,  found 
to  be  true  by  the  Tax  Court,  and  included  within  the  Tax 
Court's  Findings  of  Fact.  This  disputed  Conclusion  is 
whether  or  not  these  houses  were  held  primarily  for  sale 
to  customers  in  the  ordinary  course  of  business  within  the 
meaning  of  section  117(j)  of  the  Internal  Revenue  Code. 

Where  the  facts  are  undisjjuted,  and  the  only  question 
is  as  to  the  application  of  the  statute,  this  conclusion  is 
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a  matter  of  statutory  interpretation  and  a  proper  function 
of  this  Court.  The  Tax  Court's  inclusion  of  a  finding 
of  fact  to  this  effect  in  its  findings  cannot  deprive  peti- 
tioner of  the  consideration  by  this  Court  of  whether  or 
not  the  statute  is  applicable. 

But  assuming  solely  for  argumentative  purposes  that 
there  is  any  element  of  fact  contained  in  the  Tax  Court's 
decision,  this  Court  is  free  to  draw  its  conclusions  in  ac- 
cordance with  the  uniform  federal  equity  practice  from 
facts  which  are  both  (a)  undisputed  evidentiary  facts  and 
(b)  are  entirely  set  forth  in  a  w^ritten  Stipulation  of 
Facts.  ^ 


IV.  THE  HOUSES  INVOLVED  IN  THESE  CASES  WERE  NOT 
BUILT  OR  ACQUIRED  PRIMARILY  FOR  SALE  TO  CUS- 
TOMERS IN  THE  ORDINARY  COURSE  OF  BUSINESS  BE- 
CAUSE THEY  WERE  BUILT  AND  ACQUIRED  FOR  RENTAL. 

A.    Rollingrwood  announced  and  advertised  that  these  houses 
were  for  rent  during  the  entire  period  of  their  construction. 

During  the  entire  period  of  construction  of  the  defense 

houses  built  by  Rollingwood  and  until  all  were  rented  (a 

period  of  several  months),  Rolling-svood  displayed  on  the 

site  of  this  war  housing  project,  in  a  conspicuous  location, 

two  large  signs  setting  forth  the  rent  of  these  houses  as 

a  rent  of  $50.00  per  month.  (Stipulation,  Paragraphs  23, 

24,  R.  34,  35). 

These  signs  were  of  dimensions  greater  than  2V2  feet 
by  4  feet  and  of  such  a  character  that  the  words  therein 
were  legible  at  a  distance  of  100  feet.  (Stipulation,  Para- 
graphs 23,  24,  R.  34,  35). 


^omes  for  War  Workers 


NOW  AVAILABLE  IN 


ROLLINCWOOD 

THE  MODEL  COMMUNITY  OF  RICHMOND 


For  Rent  — $50  a 
Month  New  3  Bed- 
room Homes 

Regular  Bus  Seryice 
To  Shipyards 

School  Nearby 

Fully  Landscaped 

Restricted 


Floor  PuMi 

Childhood  Gets  No  Second 
Chance  —  ACT  NOW! 

Call  at  our  Office,  West  Side  of 
INiiith  Street,  between  Macdonald 
Avenue  and  Nevin,  opposite  Kaiser 
Hiring  Hall.  Courteous  Attend- 
ants Will  Drive  You  to  the  Rolling- 
wood  Tract,  Located  Near  Inter* 
sprtion  of  Twenty-third  and  San 
Pablo  Avenue,  Richmond. 


KOLLINGWOOD  CORP, 


TELEPHONE    RICHMOND    4448 
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B.  Prior  to  the  completion  and  the  rental  of  all  of  these  houses 
Rollingwood  advertised  these  defense  houses  for  rent. 

On  July  31,  1943  (approximately  two  weeks  before  the 
completion  of  all  of  said  houses)  Rollingwood  advertised 
said  houses  for  rent  by  an  advertisement  (Stipulation, 
Paragraph  25,  Exhibit  9,  R.  35,  52),  which  for  convenience 
petitioners  have  reprinted  opposite : 

In  said  advertisement  there  was  no  mention  whatsoever 
of  any  possibility  of  any  sale  of  any  of  said  houses.  The 
announced  and  advertised  intention  of  Rollingwood  with 
respect  to  these  houses  was  that  they  were  only  *'For 
Rent".  This  intention  was  so  manifested  at  a  time  when 
petitioners  were  obviously  concerned  with  building  houses 
as  rapidly  as  possible  as  their  contribution  to  the  war 
effort  and  not  with  any  tax  consequences  of  their  acts. 

C.  A  most  critical  war  industry,  and  not  petitioners,  initiated 
this  defense  housing  project. 

The  Mare  Island  Navy  Yard,  Shipyards  Numbers  One 
and  Two  of  the  Permanente  Metals  Corporation,  Ship- 
yard Number  Three  of  Kaiser  Company,  Inc.,  and 
Shipyard  Number  Four  of  Kaiser  Cargo,  Inc.  (known 
collectively  as  the  ''Richmond  Shipyards")  were  in  opera- 
tion in  the  Richmond  industrial  area  when  this  project 
was  requested.  In  addition,  said  area,  included  refineries 
of  the  Standard  Oil  Company  of  California,  Shell  Oil 
Company  and  Union  Oil  Company,  the  Hercules  Powder 
Company,  and  numerous  other  essential  war  industrial 
enterprises.  (Stipulation,  Paragraph  7,  R.  24). 

Mr.  Clay  Bedford,  the  General  Manager  of  the  Rich- 
mond Shipyards,  requested  Mr.  Bohannon  to  sponsor  the 
defense  housing  project  which  was  constructed  by  Rolling- 
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wood.  At  the  time  of  his  request  he  knew  of  the  defense 
housing  project  at  Napa,  California,  which  Mr.  Bohannon 
had  also  sponsored  and  managed.  He  advised  Mr.  Bohan- 
non that  he  could  make  no  greater  contribution  to  the 
war  effort  than  to  sponsor  the  requested  defense  housing 
project.  In  that  connection  Mr.  Bedford  advised  Mr. 
Bohannon  that: 

"*  *  *  if  adequate  war  housing  were  made  available, 
it  would  substantially  lessen  the  serious  loss  of  leader- 
men  and  key  personnel  in  the  Richmond  Shipyards 
which  was  being  experienced  at  that  time,  and  that 
at  that  time  the  Richmond  Shipyards  were  bringing 
workmen  from  various  parts  of  the  United  States  to 
Richmond  and  that  due  to  the  lack  of  housing  such 
workmen  would  not  bring  their  families  and  would 
not  themselves  stay  in  the  City  of  Richmond."  (Stip- 
ulation, Paragraph  10,  R.  25). 

D.  This  project  was  undertaken  and  completed  in  accordance 
with  the  policy  of  the  United  States  Government  to  encour- 
age the  construction  of  defense  houses  for  rent. 

At  the  time  this  i)roject  was  initiated  and  organized,  it 
was  the  policy  of  the  Federal  Housing  Administration 
to  encourage  private  enterprises  to  construct  privately 
owned  defense  housing  facilities  and  to  encourage  the 
rental  thereof  to  war  workers  for  the  purpose  of  pro- 
viding rental  housing  for  defense  workers  so  that  they 
would  not  have  to  buy  a  house  to  stay  on  their  jobs.  This 
policy  was  communicated  to  Mr.  Bohannon  by  officials  of 
the  Federal  Housing  Administration  prior  to  the  incep- 
tion of  the  Rollingwood  project. 

Title  VI  of  the  National  Housing  Act,  (added  to  the 
National  Housing  Act  by  an  Act  of  March  28,  1941,  C31, 
55  Stat.  55  as  amended  by  an  Act  of  May  26,  1942,  C319, 


27 


56  Stat.  301,  12  U.S.C.  1736  et  seq.)  provided  the  Con- 
gressional Authority  for  expediting  defense  housing  and 
contemplated  increasing  the  availability  of  rental  prop- 
erties. (Stipulation,  Paragraph  13,  R.  26,  27).* 

To  make  possible  the  jiroposed  Rollingvvood  war  hous- 
ing project,  it  was  necessary  to  obtain  the  approval  of 
the  National  Housing  Agency  and  to  obtain  from  the 
War  Production  P)Oard  priorities  for  all  critical  building 
materials  necessary  for  said  project.  (Stipulation,  Para- 
graphs 11,  U,  R.  26,  27.) 

Mr.  Bohannon  made  two  applications  to  the  War  Pro- 
duction Board  for  the  necessary  priorities  covering  the 
critical  materials  required  in  the  construction  of  the  700 
houses  here  involved.  Although  Mr.  Bohannon  made  these 
applications  as  an  individual,  he  did  so  only  with  the 
intention  of  the  subsequent  incorporation  of  Rollingwood 
and  the  assignment  to  it  of  such  commitments  and  priori- 
ties as  he  might  obtain.  The  first  application  was  filed 
October  3,  1942,  with  respect  to  400  houses,  and  the  second 
application  was  filed  January  14,  1943,  with  respect  to 
300  houses.  (Stipulation,  Paragraphs  14,  15,  17  and  Ex- 
hibits 1  and  3,  R.  27,  28,  29,  30.) 

Both  applications  were  processed  and  approved  by  the 
National  Housing  Agency  (acting  through  the  Federal 
Housing  Administration)  and  by  the  War  Production 
Board.  (Stipulation,  Paragraphs  15,  17,  R.  28,  29,  30.) 


*Pursuant  to  Congressional  Authority,  on  February  24,  1942, 
Executive  Order  No.  9070,  50  U.S.CA.  App.  Section  601,  page  206, 
7  F.R.  1529,  consolidated  the  major  agencies  dealing  with  hous- 
ing, including  the  Federal  Housing  Administration,  into  a  Na- 
tional Housing  Agency  to  be  administered  by  a  National  Housing 
Administrator.  One  of  the  three  main  units  of  this  agency  was 
the  Federal  Housing  Administration  administered  by  the  Federal 
Housing  Commissioner. 
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E.  The  conditions  imposed  by  the  United  States  Government  on 
the  issuance  of  said  priorities  necessitate  a  finding-  that  said 
houses  were  built  and  acquired  for  rental  and  not  primarily 
for  sale  to  customers  in  the  ordinary  course  of  business. 

Rollingwood  was  bound  by  all  conditions  imposed  upon 
Mr.  Bohannon  and  all  agreements  made  by  him  in  con- 
nection with  the  issuance  of  said  priorities.  (Stipulation, 
Forms  PD  70S  attached  to  and  forming  a  part  of  Exhibits 
2  and  4.) 

By  reason  of  said  conditions  and  agreements : 

1.  RoUingwood  was  required  to  rent  said  houses 
and  to  grant  to  each  tenant  an  option  to  purchase. 

2.  No  initial  payment  could  be  required  of  a  ten- 
ant, except  the  first  month's  rent. 

3.  No  monthly  pa>nnent  could  exceed  rental  for 
equivalent  accommodations. 

4.  A  period  of  at  least  30  months  was  required  to 
be  given  to  the  tenant  to  accumulate  an  equity  to 
apply  on  the  option  price  of  the  house  in  which  he 
resided. 

5.  The  tenant  could  not  be  obligated  to  purchase. 
(Stipulation  Forms  PD-105,  Exhibits  1  and  3.) 

F.  The  actual  renting  of  all  of  said  houses  by  RoUing-wood,  the 
manner  in  which  it  rented  said  houses  and  the  manner  in 
which  it  conducted  its  business  necesitate  a  finding  that  said 
houses  were  built  for  rental  and  not  primarily  for  sale  to 
customers  in  the  ordinary  course  of  business. 

These  houses  were  begun  in  the  Spring  of  1943  and  all 
were  entirely  completed  and  ready  for  occupancy  on  Au- 
gust 14,  1943.  Rolling-wood  as  rapidly  as  possible  as  each 
house   was  completed  then   in   fact   rented  every   one   of 


ADDmONAL  PBOVBIONS 
L    The  property  oovered  bgr  lUs  acreenMnt  ta  deacribed  aa  foDowa: 


2.  If  the  dweUlng  on  the  pcupetty  la  ander  eonatmctloa  at  the  time  thla 
•Creemeat  Is  executed,  the  rental  ihall  oommenoe  on  the  date  that  BoUlncwood 
GorpL  can  deliver  poaaeaakn  of  the  property. 

S.  No  alterations  of  any  kind  to  the  dwelllnc  shall  be  mnde  wlthoat  the 
prior  written  consent  of  BoiUnxwood  Corp- 

4.  The  renters  shall  pay  for  all  utility  servloes  furnished  to  the  property. 

5.  The  renters  shall  keep  the  property  In  flra(«laa«  condition  and  shall 
pay  tor  all  repairs. 

8.  The  renters  shall  not  have  the  licht  to  sublet  the  property  or  to  aaalcB 
this  arreement  or  any  Interest  In  the  property  wUhoat  the  prior  written  consent 
of  BolUnrwood  Corp. 

7.  The  FHA  payments  referred  to  herein  shall  Include  all  payments  made 
on  aoeonnt  of  principal,  Interest,  fire  Inauranee^  taxes,  FHA  mortgare  Insurance 
and  all  other  FHA  chnrges. 

8.  The  option  to  purchase  (ranted  to  the  renters,  shall  be  conditioned  upon 
the  renters  being  acceptable  to  the  FHA  as  borrowers  In  lien  of  Boollngwood 
Corp.  and  shall  be  subject  to  any  conditions  Imposed  by  the  War  Productton 
Board. 

9.  The  option  to  purchase  shall  expire  on  the  first  to  ooonr  of  the  foOow- 
luff:  (a)  surrender  of  possession  by  the  renters;  or  (b)  the  expiration  of  thirty 
months  from  date;  or  (c)  default  by  the  renters  which  remains  unremedied  for 
ten  days  after  notice  given  to  the  renters  by  mall  addressed  to  them  at  No. 

_ - Avenue,  BolUngwood,  GaUf. 

10.    BoUlngwood  Corp.  sliall  have  the  right  to  inspect  homes  at  any  time. 
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Furthermore,  RollingAvood  Corporation  had  by  this 
form  of  agreement  committed  all  of  said  700  houses  to 
rental  for  the  period  of  30  months. 

G.  The  granting-  of  an  exclusive  option  to  purchase  to  the  occu- 
pant of  each  house  itself  strengthens  the  conclusion  that 
Rolling-wood  was  not  primarily  interested  in  the  sale  of  these 
houses. 

As  each  of  the  700  houses  was  completed  and  rented 
each  tenant  was  granted  an  exclusive  option  lasting  for 
.'^O  months  to  purchase  the  house  in  which  he  resided. 
(Stipulation,  Paragraph  22,  Exhibit  5,  R.  32,  49.)  This  ex- 
clusive option  eliminated  from  the  entire  field  of  potential 
purchasers  all  but  the  single  occupant  residing  in  each 
house  and  thus  restricted  the  market  of  potential  pur- 
chasers to  a  single  person. 

If  Rollingwood  were  primarily  interested  in  the  sale  of 
these  houses,  it  seems  inconceivable  that  it  would  have 
placed  itself  in  a  position  where  it  could  not  sell  any 
house  except  to  the  single  tenant  residing  therein  and 
only  in  the  event  of  his  desire  to  purchase  (except  for  a 
purely  theoretical  sale  subject  to  the  option). 

Especially  is  this  true  when  as  here  the  tenants  of 
Rollingwood  were  in-migrant  war  workers,*  a  class  from 
w^hoin  it  could  hardly  have  been  forecast  by  Rollingwood 
at  a  date  early  in  World  War  II,  that  many  potential 
purchasers  would  come.  (Stipulation,  Paragraph  22,  R. 
32.) 


*In-migrant  war  workers  were  those  war  workers  whose  in- 
iiiigration  from  beyond  the  distance  of  feasible  transpoitation 
into  localities  of  intensive  war  production  was  indispensable  to 
augment  the  local  labor  supply.  See  National  Housing  Agency 
Order  60-1,  Sections  1.02  and  3  set  forth  in  Exhibit  12. 
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H.  These  houses  were  rented  for  an  average  period  of  22.9 
months. 

The  approximate  length  of  time  which  each  of  these 
houses  was  in  fact  rented  is  set  forth  on  Exhibit  11. 
Based  on  a  pure  mathematical  computation,  the  average 
period  during  which  these  houses  were  in  fact  rented  was 
22.9  months.  This  is  a  substantial  period  of  rental  which 
should  not  be  disregarded  and  which  conclusively  shows 
that  Rollingwood  carried  out  and  fulfilled  its  purpose  of 
building  and  acquiring  houses  for  rental. 

Petitioners  submit  that  the  evidence  hereinabove  dis- 
cussed makes  it  abundantly  clear  that  Rollingwood  built 
and  acquired  these  houses  for  rental,  that  it  placed  the 
possession,  use,  and  ability  to  sell  these  houses  beyond  its 
power  for  a  period  of  thirty  months. 

I.  Not  only  was  Eollingwood  a  project  for  the  building  of 
houses  for  rental  but,  also,  Mr.  Bohannon  during  the  war 
discontinued  all  of  his  personal  activities  in  land  develop- 
ment, all  of  his  sales  programs,  and  all  of  his  sales  activities. 

It  is  true  tliat  prior  to  December  7,  1941,  Mr.  Bohannon 
was  in  the  real  estate  business  primarily  in  the  County 
of  San  Mateo,  State  of  California.  Shortly  after  Decem- 
ber 7,  1941,  how^ever,  he  disbanded  his  sales  force  and 
thereafter  maintained  no  sales  force.  He  thereafter  en- 
gaged in  no  advertising,  and  in  no  land  development  and 
in  no  sales  programs.  (Stipulation,  Paragraphs  34,  35,  R. 
39,~4a) 

In  addition  to  the  discontinuance  of  all  of  his  personal 
activities  with  respect  to  land  development,  he  caused 
Suburban  Builders,  Inc.,  which  prior  to  December  7,  1941 
had  been  in  the  business  of  building  houses  for  sale,  to 
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discontinue  all  of  its  buildinp^  of  homes  and  sales  activi- 
ties. Thereafter  he  devoted  his  entire  time  and  attention 
to  the  private  war  housing  project  of  Rollin<^wood  and 
other  private  war  housing  projects.  (Stipulation,  Para- 
graph 35,  R.  40.) 

No  doubt  the  Respondent  will  attempt  to  taint  Rolling- 
wood  with  Mr.  Bohannon's  pre-war  activities,  and  the 
fact  that  Mr.  Bohannon  kept  in  force  during  the  war  his 
brokerage  license. 

Any  finding  that  Rollingwood  was  holding  these  houses 
primarily  for  sale  to  customers  in  the  ordinary  course  of 
business  must  of  necessity  have  been  based  on  infer- 
ences from  facts  not  within  this  record,  and  contrary  to 
the  facts  stipulated  to  have  been  true.  Not  only  are 
Rollingwood  and  Mr.  Bohannon  separate  taxable  entities, 
but  Mr.  Bohannon  himself  in  his  personal  business  dis- 
continued during  World  War  II,  and  all  times  material 
to  these  proceedings,  all  aspects  of  his  pre-w^ar  real  estate 
and  land  development  activities.  During  this  time  he 
devoted  himself  exclusively  to  private  war  housing  proj- 
ects such  as  the  Rollingwood  Project. 

Rollingwood  announced  and  advertised  that  these  houses 
were  for  rental;  it  entered  into  written  rental  agreements 
with  respect  to  each  and  every  house;  it  granted  to  each 
of  its  tenants  an  exclusive  option  to  purchase  the  house 
in  which  he  resided;  it  placed  the  possession,  control  and 
ability  to  sell  these  houses  beyond  its  power  for  a  period 
of  thirty  months.  "J^hese  facts  make  it  abundantly  clear 
that  Rollingwood  built  and  acquired  these  houses  for 
rental. 
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V.  THESE  HOUSES  WERE  NEVER  HELD  PRIMARILY  FOR 
SALE  TO  CUSTOMERS  IN  THE  ORDINARY  COURSE  OF  BUSI- 
NESS BECAUSE  THE  MERE  FREQUENCY  AND  CONTINUITY 
OF  SALES  OF  CAPITAL  ASSETS  BY  ITSELF  HAS  NEVER 
BEEN  HELD  TO  BE  SUFFICIENT  TO  CHANGE  THE  CHAR- 
ACTER OF  CAPITAL  ASSETS  INTO  ASSETS  HELD  PRI- 
MARILY FOR  SALE  TO  CUSTOMERS  IN  THE  ORDINARY 
COURSE  OF  BUSINESS. 

A.  The  sale  of  these  houses  which  the  evidence  conclusively 
shows  to  have  been  built  for  rental  rather  than  to  have  been 
built  primarily  for  sale  to  customers  in  the  ordinary  course 
of  business  v/as  accompanied  by  no  extended  development — 
in  fact,  no  development  and  no  sales  activities  of  any  kind. 

It  was  stipulated  in  the  Stipulation  of  Facts  that  all 
development  work  w^as  completed  on  August  14,  1943. 
(8ti]mlatioii,  Paragraphs  6  and  21,  R.  23,  32.)  Paragraph 
21  of  tlie  Stipulation  of  Facts  (R.  32)  reads  as  follows: 

''The  work  of  preparing  the  Rollingwood  Tract  for 
use  in  said  project  of  Rollingwood  Corporation  and 
the  work  of  constructing  and  completing  said  seven 
hundred  (700)  houses  w^as  commenced  during  the 
Spring  of  1943,  and  all  of  said  seven  hundred  (700) 
houses  were  completed  on  August  14,  1943,  the  entire 
])ro,ject  having  been  fully  performed  ^\^thin  six  hun- 
dred ninety-three  (693)  elapsed  working  hours  after 
the  lirst  ground  breaking  on  the  Rollingwood  Tract." 
(Emphasis  added.) 

Since,  therefore,  all  subdivision  w^ork,  all  construction 
work  and  all  development  work  was  completed  on  August 
14,  1943,  there  was  nothing  remaining  for  Rollingw^ood 
to  do  in  the  development  of  its  properties  and  on  that 
date  every  house  was  rented  for  thirty  (30)  months. 

Rollingw^ood  rented  each  and  all  of  said  700  houses  and 
committed  itself  to  the  rental  of  each  thereof  for  a  period 
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of  thirty  months.  By  taking  the  entire  period  of  all 
rentals  and  dividing  the  same  by  the  number  of  houses, 
it  appears  that  said  700  houses  were  rented  for  an  aver- 
age of  22.9  months  each. 

RoUingwood  did  not  thereafter  engage  in  any  sales 
activities  or  in  any  development  of  its  properties  which, 
under  the  decisions,  would  justify  any  holding  except  a 
holding  that  its  properties  were  upon  their  acquisition 
and  at  all  times  thereafter  capital  assets. 

RoUingwood  at  no  time  displayed  any  ''For  Sale" 
signs  on  any  of  the  houses  involved  in  these  cases.  ( Stipu- 
lation, Paragraph  25,  R.  35,  36.) 

Rolling-wood  never  displayed  any  ''For  Sale"  signs  on 
the  RoUingwood  Tract.  (Stipulation,  Paragraph  5,  R. 
35.) 

RoUingwood  never  had  any  sales  force  for  the  purpose 
of  selling  said  houses.  (Stipulation,  Paragraph  25,  R. 
35.) 

RoUingwood  never  paid  any  sales  commission  on  the 
sale  of  any  of  said  houses.  (Stipulation,  Paragraph  25, 
R.  35,  36.) 

RoUingwood  never  made  any  sale  whatsoever  through 
a  broker,  (Stipulation,  Paragraph  25,  R.  36)  and  all  sales 
were  handled  by  RoUingwood 's  manager  and  his  assist- 
ants who  were  enployed  on  a  salary  basis. 

RoUingwood,  following  the  completion  of  the  construc- 
tion of  its  project  on  August  14,  1943,  never  engaged  in 
any  developmental  activities  with  respect  to  the  Rolling- 
wood  Tract,  or  said  project.  (Stipulation,  Paragraphs  6, 
21,  R.  23,  32.) 
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After  the  completion  of  these  houses  and  its  private 
war  housing  project  on  August  14,  1943,  Rollingwood 
never  subdivided,  improved  or  in  any  other  way  developed 
its  properties.  (Stipulation,  Paragraph  21,  R.  32.) 

B.  Rollingwood  expended  more  than  $5000  in  advertising  said 
houses  for  rental. 

It  is  stipulated  in  ''Exhibit  16"  of  the  Stipulation  of 
Facts  that  Rollingwood  expended  in  advertising  said 
houses  for  rental  the  following  amounts: 

Fiscal  Year  Ended  May  31       Amount  For  Such  Fiscal  Year 

1944  $4,442.97 

1945  989.56 

1946  0 

1947  0 

All  of  said  advertising  expenses  were  included  in 
rental  expenses  and  charged  against  Rollingwood  Cor- 
poration's gross  rental  income.  (Stipulation,  "Exhibit 
16",  Paragraph  30,  R.  39.) 

It  is  inconceivable  that  a  corporation,  holding  real 
property  primarily  for  sale  to  customers  in  the  ordinary 
course  of  business,  would  have  expended  $5,432.53  in  ad- 
vertising its  properties  for  rent,  or  that  it  would  have 
published  the  advertisement  set  forth  as  "Exhibit  9"  of 
the  Stipulation  of  Facts  and  at  page  25  of  this  Brief. 

C.  The  courts  have  only  applied  the  frequency  and  continuity 
tests  to  convert  an  asset  which  is  acquired  as  a  capital  asset 
into  an  asset  held  primarily  for  sale  to  customers  in  the 
ordinary  course  of  business  where  substantial  developmental 
or  sales  activities  accompanied  such  sales. 

In  tlie  leading  case  decided  by  this  Court  of  Richards 
V.  Commissioner,  81  F.  2d  369   (1936),  properties  which 
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were  acquired  and  purchased  as  farming  property,  i.e. 
clearly  capital  assets  upon  their  acquisition,  were  held  to 
have  been  converted  into  assets  held  primarily  for  sale 
in  the  course  of  business  by  a  sub-division  of  those  prop- 
erties by  the  taxpayers.    The  Court  stated  at  370: 

''Petitioner  concedes  that  he  subdivided  his  real  prop- 
erty and  held  it  thereafter  primarily  for  sale,  *  ♦  *" 

Commenting  on  the  effect  of  such  a  subdivision,  this 
Court  said  at  373 : 

''It  is  quite  obvious  that  the  reason  petitioner  sub- 
divided the  land  for  sale  was  to  obtain  a  larger 
profit." 

Although  the  word  "held"  includes  properties  which 
at  one  period  were  capital  assets  and  which  have  had 
their  classification  changed  subsequent  to  their  acquisition 
to  that  of  projierty  held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  business,  petitioners  vigorously 
urge  that  this  Court  has  never  indicated  or  held  that 
nothing  more  than  a  mere  frequency  and  continuity  of 
sales  is  needed  for  such  a  conversion. 

In  the  other  leading  case  in  this  field,  Ehrmann  v.  Com- 
missioner, 120  F.  2d  607  (1941),  taxpayers  again  were 
held  to  have  changed  the  character  of  capital  assets  into 
assets  held  primarily  for  sale  to  customers  in  the  ordi- 
nary course  of  business  by  a  subdivision. 

Furthermore,  both  of  these  cases  involved  typical 
Southern  California  subdivision  trusts  where  extensive 
selling  activities  were  entrusted  to  exclusive  real  estate 
sales  agents.  The  contract  between  the  owners  and  the 
real  estate  agents  in  the  Ehrmann  case  provided  for  a 
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selling  coiiimission  of  28%  of  the  gross  sales  price  to  be 
paid  the  agent.  In  return  it  agreed  to  "*  *  *  organize 
and  train  an  efficient  sales  organization  to  carry  on  an 
extensive  and  intensive  advertising  and  selling  compaign, 
*  *  *"  (From  the  Findings  of  Fact  of  the  Board,  41  BTA 
652,  at  657.)  (Underscoring  added.) 

In  the  Richards  case,  supra,  81  F.2d  369,  the  taxpayer 
subdivided  his  property  into  about  400  lots.  He  employed 
an  exclusive  sales  agent — a  real  estate  man  who  was  to 
subdivide  the  property,  and  was  to  solicit  and  obtain  pur- 
chasers. The  taxpayer  agreed  to  pay  him  real  estate 
commissions  out  of  which  he  was  to  pay  advertising  and 
selling  expenses  of  himself  and  his  subagents.  (30  B.  T.  A. 
1131,  at  1133.)  (Underscoring  added.) 

In  the  article  entitled:  "When  does  a  Seller  of  Real 
Estate  Become  a  Dealer"  in  the  1950  University  of  South- 
ern California  Tax  Institute  (p.  325),  Mr.  Lucien  W. 
Shaw,  the  author,  discusses  these  cases  and  emphasizes 
that  all  Courts,  including  this  Court,  have  never  held  a 
mere  frequency  and  continuity  of  sales  of  properties  ac- 
quired as  capital  assets  by  itself  to  be  sufficient  to  convert 
such  capital  assets  into  assets  held  primarily  for  sale  to 
customers  in  the  ordinary  course  of  business,  where  the 
sale  of  such  assets  is  unaccompanied  by  any  develop- 
mental or  sales  promotional  activities. 

There  is  no  substantial  basis  for  a  contention  that  a 
taxpayer  should  be  entitled  to  reap  the  business  profit 
obtained  in  disposing  of  capital  assets  by  means  of  a  sale 
thereof  only  after  extensive  and  intensive  activities,  to 
wit:  subdividing,  intensive  and  extensive  advertising  for 
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by  tlie  petitioner^i.  The  respondent  there  made  exactly 
the  same  arsrimient  he  is  making  in  these  eases.  The  Tax 
Court  rendered  a  decision  for  the  petitioners,  holding 
that: 

**The  facts  here  *  *  *  also  indicate  that  the  sales 
in  question  appear  to  have  been  essentially  in  the 
nature  of  a  :^radual  and  passive  liquidation  ^vithout 
•extensive  development'  and  'sales  activity*.  In  the 
Farleu  ease,  in  dealing  with  Ehtman  r.  Commissioner, 
supra,  and  Richards  v.  Commissioner,  81  Fed.  (2d) 
369  [17  AFTR  360],  both  cited  by  respondent,  we 
said  that  where  the  li<!iiidation  of  an  estate  i>  accom- 
panied by  extended  development  and  sales  activity  the 
mere  fact  of  liquidation  will  not  be  considered  as  pre- 
cluding the  existence  of  a  trade  or  business.  In  the 
absence  of  these  elements,  however,  we  held  that  liqui- 
dation could  r.  "  "^  disregarded,  and  hence  in  the 
Farleu  case  we  held  that  profits  derived  from  sales 
were  taxable  as  long  term  capital  gains.  Approval  of 
the  Tax  Court's  reasoning  and  result  in  the  Farley 
case  was  expressed  by  the  Fifth  Circuit  in  their 
opinion  in  White  v.  Commissioner.  172  Fed.  i2di  629 
[1949  r.  H.  Paragraph  7-J.346  ,  CCA.  :?■ ._"  Under- 
scoring added.) 

The  Dag  mar  Gruii  case  shows  that  the  frequency  and 
continuity  of  sales  is  not  by  itself  sufficient  to  change  the 
character  of  property  built  and  rented,  i.e.,  capital  assets, 
into  assets  held  primarily  for  sale  to  customers  in  the 
ordinary  course  of  business  and  that  merely  selling  capital 
assets  is  by  itself  insufficient  to  convert  such  assets  into 
assets  held  primarily  for  sale  in  the  ordinary  course  of 
business. 
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The  late  decision  of  A.  Benetti  Novelty  Co.,  Inc.,  13  T.C. 
1072  (Dec.  22,  1049)  is  an  excellent  illustration  of  the 
principle  here  asserted.  There  the  petitioner  acquired  a 
large  number  of  slot  machines  prior  to  the  war  for  rental 
to  its  customers.  During  the  war  a  wartime  scarcity  of 
slot  machines  arose.  The  demand  became  very  great  from 
the  U.  S.  Armed  Services  for  slot  machines  for  service 
clubs.  The  petitioners  was  requested  by  the  Army  and 
Na\^^  to  obtain  as  many  slot  machines  as  possible.  The 
petitioner  bought  up  all  the  machines  it  could  find  in 
Nevada  and  the  surrounding  states.  Instead  of  selling 
these  new  machines  to  the  U.  S.  Armed  Services,  petitioner 
retained  most  of  them  for  use  in  its  business.  It  repaired 
and  rehabilitated  many  of  the  machines  it  had  rented. 
These  repaired  and  rehabilitated  machines  it  sold  to  the 
Armed  Services  and  other  purchasers  during  the  taxable 
years  1943,  1944  and  1945.  As  to  the  machines  bought  for 
resale  during  this  period  and  resold  without  having  been 
rented,  petitioner  admitted  the  gain  derived  was  ordinary 
income  from  the  sale  of  property  held  primarily  for  sale 
to  customers  in  the  ordinary  course  of  business.  The  issue 
before  the  Tax  Court  was  whether  the  gain  on  the  ma- 
chines which  had  been  rented  and  thereafter  sold  was  tax- 
able as  capital  gain  or  as  ordinary  income. 

In  the  taxable  years  in  question — 1943,  1944  and  1945 — 
petitioner  sold  301  slot  Diachines. 

The  Tax  Coui-t  rejected  Respondent's  determination 
that  said  slot  machines  which  had  been  rented  and  then 
sold  were  held  primarily  for  sale  to  customers  in  the  ordi- 
nary course  of  business.  The  Tax  Court  held  for  the 
petitioner,  stating  at  107S  that: 
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**It  thus  seems  that  the  gains  in  issue  were  derived 
from  sales  of  macliines  which  were  originally  pur- 
chased and  held  for  rental  purposes  only/^  (Under- 
scoring added.) 

The  Court  reached  this  decision  despite  the  fact  that 
in  the  A.  Benetti  Novelty  Co.,  Inc.,  case  (as  was  also  true 

in  the  Elgin  Building  Corporation  case  T.C ; 

Para.  49,015,  P-H  TC  Memo.  1949  infra,  at  p.  45), 
the  left  hand  of  the  taxpayer  was  engaged  in  the  busi- 
ness of  selling  property  held  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  business. 

Since  in  these  cases,  Rollingwood  sold  only  property 
which  it  acquired  and  built  for  rental  and  which  it  in  fact 
rented  for  an  average  of  22.9  months  per  house,  Rolling- 
wood  is  in  a  position  immeasurably  stronger  than  that  of 
petitioner  in  the  A.  Benetti  Novelty  Co.,  Inc.,  case. 

To  the  same  effect  is  the  decision  of  the  United  States 
Court  of  Appeals  for  the  Fifth  Circuit  in  Fahs  v.  J.  T. 
Crawford,  161  F.  2d  315  (1947).  In  that  case  the  tax- 
payers were  held  to  have  passively  sold  lots  from  an  ex- 
isting subdivision  in  a  manner  whereby  they  did  no  more 
than  to  receive  the  purchase  price  and  execute  the  deeds. 
The  Court  held  that  a  verdict  was  properly  directed  for 
the  taxpayer,  stating  at  page  317: 

''In  essence,  the  taxpayer  here  has  done  no  more 
than  hold  land  purchased  by  him  as  an  investment, 
qualify  it  for  FHA  loans  so  that  it  would  sell,  and 
accept  the  purchase  price  and  execute  deeds  therefor 
as  it  was  purchased  or  sold  by  Commander.  This  is 
not  enough  to  put  the  taxpayer  into  the  real  estate 
business.  It  amounts  to  no  more  than  converting  a 
capital  asset  into  cash.''  (Underscoring  added.) 
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These  cases  should  be  contrasted  with  the  converse 
situation — where  property  originally  acquired  as  an  in- 
vestment is  sold  with  substantial  developmental  and  adver- 
tising activities,  accompanied  by  the  pa>Tnent  of  real 
estate  commissions,  i.e.,  such  as  the  subdivisions  involved 
in  Richards  v.  Commissioner,  81  F.  2d  369,  and  Ehrman  v. 
Commissioner,  120  F.  2d  607.  In  either  of  these  situations 
the  capital  gain  treatment  is  not  permitted  the  taxpayer 
because  his  business  activities  in  the  disposition  of  his 
properties  are  held  to  be  sufficient  to  convert  capital 
assets  into  assets  held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  business.    In  the  case  of  R.  H. 

Hutchinson,  T.C ,   Para.  49,155  P-H   TC  Memo. 

(1949),  the  taxpayer  acquired  an  eight  acre  tract  of  land 
intending  to  use  one-half  for  a  factory  site  and  to  sell  the 
rest  in  one  transaction.  He  abandoned  this  purpose  and 
subdivided  the  property.  His  sales  of  lots  were  accom- 
panied by  extensive  advertising  and  sales  activities.  The 
Tax  Court  rejected  the  contention  of  the  taxpayer  that 
he  was  passively  liquidating  property  and  held  that  his 
activities  in  the  disposition  of  this  property  prevented  the 
application  of  the  clearly  established  doctrine  that  where 
a  taxpayer  passively  liquidates  capital  assets,  his  sales  of 
property  will  not  be  held  to  be  sales  in  the  ordinary 
course  of  business  of  property  held  primarily  for  sale  to 
customers. 

The  exception  from  the  capital  gain  treatment  of  the 
sales  of  property  held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  business  is  applicable  to  property 
which  a  merchant  holds  for  sale  to  the  public  and  w^hich 
a  dealer  holds  for  sale  to  his  customers.    Because  of  the 
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increment  in  profit  and  the  different  financial  result  due 
to  the  ''business"  manner  in  which  the  sales  are  con- 
ducted, their  income  is  treated  like  income  from  personal 
services,  rents  and  the  like.  But  in  the  absence  of  any 
business  activities  and  consequently  in  the  absence  of  the 
business  profits  attributable  to  such  activities,  the  capital 
asset  treatment  should  not  be  denied  a  taxpayer  merely 
because  it  sells  itself  out  of  the  business  of  renting  homes. 

E.  Cases  relied  on  by  the  Tax  Court  which  hold  that  assets 
built  and  acquired  primarily  for  sale  are  not  converted  into 
capital  assets  by  the  mere  rental  thereof  are  not  in  point  in 
this  case  because  these  houses  were  built  and  acquired  for 
rental. 

The  Tax  Court  relied  on  Neils  Sclmltz,  44  B.T.A.  146, 
Charles  H.  Black  Sr.,  45  B.T.A.  204  and  Walter  G.  Morley, 
8  T.C.  904,  for  the  proposition  that  the  rental  of  these 
houses  did  not  preclude  them  from  being  considered  houses 
held  primarily  for  sale  to  customers  in  the  ordinary 
course  of  business. 

In  all  of  those  cases,  however,  the  properties  involved 
weie  expressly  found  to  have  been  built  for  sale,  and  the 
holding  was  only  that  incidental  rental  of  these  proj^erties 
would  not  convert  them  into  capital  assets. 

In  the  cases  before  this  Court,  the  facts  conclusively 
show  that  the  houses  involved  were  built,  not  primarily 
for  sale  to  customers  in  the  ordinary  course  of  business, 
but  for  rental  and  thus  the  cases  relied  upon  by  the  Tax 
Court  are  not  in  point. 

Kollingwood  Corporation  built  these  houses  for  rental. 


It  placed  the  possession,  use  and  control  of  each  and  every 
llou^ie  beyond  its  power  for  a  period   of  thirty  months. 
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When  Rollingwood  sold  these  houses  it  passively  liqui- 
dated capital  assets  and  itself  went  into  liquidation  shortly 
thereafter. 


VI.  ON  FACTS  FAR  LESS  FAVORABLE  TO  THE  TAXPAYER 
THAN  THOSE  NOW  BEFORE  THIS  COURT,  THE  TAX  COURT 
DECIDED  THAT  HOUSES  WERE  NOT  HELD  PRIMARILY 
FOR  SAI.E  TO  CUSTOMERS  IN  THE  ORDINARY  COURSE  OF 
BUSINESS. 

Under  strikingly  similar  facts,  but  facts  which  were  less 
favorable  to  the  taxpayers  than  those  now  before  this 
Court,  the  Tax  Court  itself  reached  the  conclusion  that 
houses  so  built  and  rented,  should  not  be  considered  as 
property  held  primarily  for  sale  to  customers  in  the  ordi- 
nary   course    of   business.      Elgin   Building    Corporation 

(1949)  T.C ,  Para.  49,015  P-H  TC  Memo.  1949. 

Uniformity  of  taxation  among  taxpayers  of  the  same  gen- 
eral class  under  almost  identical  facts  has  absolutely  no 
meaning,  if  the  Elgin  taxpayers  are  to  be  treated  by  the 
Tax  Court  in  one  Ava}"  and  Rollingwood  in  another. 

The  alleged  deficiency  which  the  Commissioner  of  In- 
ternal Revenue  has  asserted  against  Rollingwood  Cor- 
poration was  determined  by  the  Commissioner  in  1948,  and 
prior  to  the  decision  in  the  Elgin  case,  which  was  rendered 
by  the  Tax  Court  on  February  15,  1949. 

We  submit  that  the  facts  in  the  cases  now  before  this 
Court  are  i^ot  (•a])able  of  distinction  from  the  facts  in  the 
Elgin  case,  and  we  will  await  with  interest  such  attempts 
as  Respondent  may  make  to  suggest  any  grounds  of  dis- 
tinction. 
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In  the  Elgin  case  and  in  the  cases  now  before  this 
Court : 

1.  There  was  an  acute  liousing  shortage  in  critical 
war  production  areas.  (Stipulation,  Paragraphs  8  and  9, 
R.  24,  25.) 

2.  The  policy  of  the  United  States  Government  (Fed- 
eral Housing  Administration)  was  communicated  or  known 
to  the  taxpayers,  i.e.,  the  policy  of  encouraging  the  con- 
struction of  defense  houses  for  rental  purposes  'Ho  pro- 
vide rental  housing  for  defense  workers  so  that  they 
would  not  have  to  buy  a  house  in  order  to  stay  on  the 
job."  (This  quotation  and  all  other  quotations  in  this 
enumeration  are,  unless  otherAvise  noted,  from  the  opinion 
of  the  Tax  Court  in  the  Elgin  case.)  (Stipulation,  para- 
graph 13,  R.  26,  27.) 

3.  The  taxpayers  were  requested  to  undertake  their 
projects  either  by  officials  of  the  United  States  Govern- 
ment or  critical  war  industry.  (Stipulation,  Paragraph  10, 
R.  25.) 

4.  Three  separate  cor]iorations  were  formed  by  the 
sponsors  of  the  Elgin  projects,  and  Mr.  Bohannon  spon- 
sored Rollingwood,  the  only  corporation  here  involved, 
and  three  other  corporations  which  are  not  involved  in 
these  cases.  All  corporations  herein  referred  to  were  or- 
ganized with  a  view  to  projects  under  Title  VT  of  the' 
National  Housing  Act.  (Stipulation,  Paragraphs  13,  35,, 
87,  38,  R.  26,  40,  41,  42.) 

5.  Title  VI  of  the  National  Housing  Act,  as  stated  in 
the  Elgin  case,  ''contemplated  increasing  the  availability^ 
of  rental  properties  *   *   *"  which  is  vstipulated  to  have<. 


I 


47 

been  true  in  tliese  cases.   (Stipulation,  Paragraph  13,  R. 
26,  27.) 

6.  In  Elgin,  the  sponsors  or  their  affiliates  advanced 
funds  to  their  corporations.  In  the  cases  now  before  this 
Court  Mr.  Bohannon  and  one  of  his  associates  executed  to 
Bank  of  America  National  Trust  &  Savings  Association  a 
continuing  guarantee,  guaranteeing  loans  to  Rollingwood 
in  the  aggregate  amount  of  $4,000,000.00  under  which  the 
guarantors  were  liable  for  700  Federal  Housing  Adminis- 
tration Loans  and  $600,000.00  of  open  credit  extended  to 
Rollingwood.  (Stipulation,  Paragraphs  26  and  27,  and  Ex- 
hibit 10,  R.  36,  37.) 

7.  The  financing  through  the  Federal  Housing  Admin- 
istration, the  supervision  thereby  of  the  building  sites  and 
of  the  plans  and  specifications  and  of  the  insurance  of 
loans  by  the  Federal  Housing  Administration  were  the 
same  in  the  Elgin  case  as  here.  (Stipulation,  Paragraphs 
13,  26  and  27,  R.  26,  36,  37.) 

8.  The  applications  to  the  War  Production  Board  for 
priorities  imposed  substantially  the  same  conditions  upon 
and  exacted  substantially  the  same  agreements  both  in  the 
Elgin  case  and  in  the  cases  now  before  this  Court.  (Stipu- 

I  lation.  Paragraphs  15  and  17,  and  Exhibits  1,  2,  3  and  4, 
'  R.  28,  29.) 

9.  The  same  General  Orders  of  the  National  Housing 
-  Agency  were  applicable,  and  in  neither  the  Elgin  case  nor 

in  the  cases  now  before  this  Court  were  any  applications 
.made  to  the  Government  for  permission  to  sell.  (Stipula- 
■tion,  Paragraph  29,  Exhibits  12,  13,  14  and  15,  R.  .38.) 
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10.  In  the  Elgin  case  235  houses  were  built  by  the  cor- 
i:)orations  there  involved.    Rollingwood  built  700. 

11.  In  the  Elgin  case  *'many  of  the  houses  were  sold 
by  the  corporations  either  to  tenants  who  occupied  the 
houses  or  to  non-tenants  when  the  houses  were  vacant." 
All  sales  by  Rollingwood  were  so  made.  (Stipulation, 
Paragraph  28,  R.  37,  Exhibit  11.) 

12.  No  "For  Sale"  signs  were  ever  displayed  on  the 
Elgin  houses.  No  "For  Sale"  signs  w^ere  ever  dis])layed 
on  either  the  Rollingwood  houses  or  on  the  Rollingwood 
tract.  (Stipulation,  Paragraph  25,  R.  35,  36.) 

Not  only  do  the  Elgin  case  and  the  case  now  before  this 
Court  involve  strikingly  similar  facts,  but  in  addition  the 
facts  now  before  this  Court  are  much  stronger  in  favor  of 
the  petitioners  in  these  respects: 

1.  In  the  Elgin  case  ''most  of  the  houses  were  sold 
by  real  estate  brokers,"  whereas  Rollingwood  did  not 
sell  a  single  house  through  a  real  estate  broker.  (Sti])- 
ulation.  Paragraph  25,  R.  35,  36.) 

2.  In  the  Elgin  case  (based  upon  the  schedules  set 
forth  in  the  Tax  Court's  decision)  more  than  27%  of 
the  houses  were  sold  without  ever  having  been  rented, 
whereas 

Rollingwood  immediately  rented  every  house  con- 
structed by  it  under  an  agreement  that  committed 
Rollingwood  to  the  rental  of  every  house  for  .30 
months.  (Stipulation,  Paragraph  22,  R.  32,  33.) 

3.  In  the  Elgin  case  (based  only  upon  the  houses 
actuallv  rented  as  shown  by  the  schedules  set  forth 
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in  the  Tax  Court's  decision)  the  average  period  of 
rental  per  house  rented  was  15.39  months,  whereas 

The  average  period  of  rental  of  Rollingwood's  houses 
was  22.9  months  per  house.  (Computation  based  on 
Stipulation,  Paragraph  28,  Exhibit  11,  R.  37,  38.) 

4.    In  the  Elgin  case  there  was  no  evidence  of  any 
advertisement  ''For  Rent"  whereas 

In  the  cases  now  before  this  Court  Rollingwood,  prior 
to  completion  of  its  houses  published  the  advertise- 
ment "For  Rent,"  of  which  a  photostatic  copy  is  in- 
cluded in  the  Stipulation  of  Facts  and  in  this  Brief, 
and  during  the  entire  period  of  construction  and 
until  all  of  its  houses  were  rented  and  beyond  its 
control  for  a  period  of  30  months  Rollingwood  main- 
tained signs  on  its  tracts  stating  that  said  houses  were 
"For  Rent"  for  $50.00  per  month.  (Stipulation, 
Paragraphs  23,  24,  and  25,  Exhibit  9,  R.  34,  35,  36, 
52.) 

In  the  Elgin  case  that  portion  of  the  houses  that  were 
sold  without  ever  having  been  rented  at  all  were  properly 
determined  to  have  been  property  held  by  the  Elgin  tax- 
payers primarily  for  sale  to  their  customers  in  the  ordi- 
nary course  of  their  business.  From  this  it  necessarily 
follows  that  the  Illlgin  taxpayers  were  in  the  business  of 
building  houses  primarily  for  sale  to  their  customers  in 
the  ordinary  course  of  their  business.  Yet,  notwithstand- 
ing the  existence  of  such  business  in  the  left  hand  of  the 
Elgin  taxi)ayer.s,  the  Tax  Court  felt  compelled  to  hold,  and 
did  hold  that  the  right  hand  of  the  Elgin  taxpayers — with 
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respect  to  all  houses  that  had  once  been  rented — was  dis- 
posing of  properties  not  held  primarily  for  sale  to  their 
customers  in  the  ordinary  course  of  their  business. 

This  demonstrates,  we  submit,  the  unanswerable  fact 
that  the  position  of  the  taxpayers  now  before  this  Court 
is  inmieasurably  stronger  than  that  of  the  Elgin  tax- 
payers. RoUingwood  rented  every  house  and  rented  every 
house  under  an  agreement  that,  when  executed,  placed  the 
possession  and  use  and  control  of  every  house  beyond  the 
power  of  RoUingwood  for  a  ])eriod  of  30  months. 

The  following  quotation  from  the  opinion  in  the  Elgin 
case,  we  submit,  disposes  of  the  contention  of  the  Com- 
missioner and  sets  forth  the  Tax  Court's  interpretation 
of  Section  117(j)  which  is  equally  applicable  in  the  cases 
now  before  this  Court: 

"Under  petitioners'  commitments,  if  a  house  was 
once  rented,  it  could  not  be  sold  unless  the  tenant 
exercised  his  ojjtion  to  purchase  or  an  outsider  bought 
subject  to  the  tenant's  i-ights.  As  to  all  of  those 
properties,  we  agree  that  this  circumstance  stamjjed 
their  primary  purpose  as  rental  or  income-producing 
housing;  and  that  they  were  capital  assets  under  Sec- 
tion 117(j)." 

This  case  illustrates  explicitly  the  principle  that  the 
mere  fre({uency  and  continuity  of  sales  of  cai)ital  assets 
is  not  by  itself  sufficient  to  change  properties  from  capital 
assets  to  assets  held  primarily  for  sale  to  customers  in 
the  ordinary  course  of  business. 
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VII.     CONCLUSION. 

We  respectfully  submit  that  the  decisions  of  the  Tax 
Court  entered  in  these  cases,  were  erroneous,  and  we  re- 
spectfully request  that  this  Court  reverse  those  decisions 
in  accordance  with  the  prayer  of  the  Petitions  For  Re- 
view by  this  Court. 

Dated,  San  Francisco,  Californisi, 
February  12, 1951. 

Respectfully  submitted, 
Justin  M.  Jacobs, 
Garret  McEnerney  II, 
James  Shaughnessy, 

Counsel  for  Petitioners. 


(Appendix  A  Follows.) 
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Appendix  A 

Statutes  axd  Regulations  Involved. 

Internal  Revenue  Code  Section  117  Capital  Gains  and 
Losses  (As  applicable  to  years  1943,  1944,  1945,  1946  and 
1947). 

''(a)     Definitioni<. — As  used  in  this  chapter. 

(1)  Capital  Assets. — The  term  'capital  assets' 
means  i)roperty  held  by  the  taxpayer  (whether  or  not 
connected  with  his  trade  or  business),  but  does  not 
include  stock  in  trade  of  the  taxpayer  or  other  prop- 
erty of  a  kind  which  Avould  properly  be  included  in 
the  inventory  of  the  taxpayer  if  on  hand  at  the  close 
of  the  taxable  year,  or  proj^erty  held  by  the  taxpayer 
primarily  for  sale  to  customers  in  the  ordinary  course 
of  his  trade  or  business,  or  property  used  in  the  trade 
or  business  of  a  character  which  is  subject  to  the 
allowance  for  depreciation  provided  in  Section  23  (1), 
or  an  obligation  of  the  United  States  or  any  of  its 
possessions,  or  of  a  State  or  Territory  or  any  politi- 
cal subdivision  thereof,  or  of  the  District  of  Columbia, 
issued  on  or  after  March  1,  1941,  on  a  discount  basis 
and  payable  without  interest  at  a  fixed  maturity  date 
not  exceeding  one  year  from  the  date  of  issue,  or  real 
property  used  in  the  trade  or  business  of  the  tax- 
payer." 

"(j)  Gains  and  Losses  From  Involuntary  Conversion 
and  From  the  Sale  or  Exchange  of  Certain  Property  Used 
in  the  Trade  or  Business. 

(1)  Definition  of  Property  Used  in  the  Trade  or 
Business. — For  the  purposes  of  this  subsection,  the 
term  'property  used  in  the  trade  or  business'  means 


u 


pro])erty  used  in  tlio  trade  or  business,  of  a  character 
wliicli  is  subject  to  the  allowance  for  de])reciation 
provided  in  Section  28  (1),  held  for  more  than  six 
months,  and  real  ])ro])erty  used  in  the  trade  or  busi- 
ness, held  for  more  than  six  months,  which  is  not 
(A)  projierty  of  a  kind  which  would  properly  be  in- 
cludible in  the  inventory  of  the  tax])ayer  if  on  hand 
at  the  close  of  the  taxable  year,  or  (B)  property  held 
by  the  taxpayer  primarily  for  sale  to  customers  in 
the  ordinary  course  of  his  trade  or  business.  Such 
term  also  includes  timber  with  respect  to  which  sub- 
section (k)   (1)  or  (2)  is  applicable. 

(2)  General  Rule. — If,  during  the  taxable  year, 
the  recognized  gains  u])on  sales  or  exchanges  of  prop- 
erty used  in  the  trade  or  business,  plus  the  recognized 
gains  from  the  compulsory  or  involuntary  conversion 
(as  a  result  of  destruction  in  whole  or  in  part,  theft 
or  seizure  or  an  exercise  of  the  ]iow(>r  of  requisition 
or  condemnation  or  the  threat  or  imminence  thereof) 
of  property  used  in  the  trade  or  business  and  capital 
assets  held  for  more  than  (5  months  into  other  proj)- 
erty  or  money,  exceed  the  recognized  losses  from  such 
sales,  exchanges,  and  conversions,  such  gains  and 
losses  shall  be  considered  as  gains  and  losses  from 
sales  or  exchanges  of  capital  assets  held  for  more 
than  ()  months.  If  such  gains  do  not  exceed  such 
losses,  such  gains  and  losses  shall  not  be  considered 
as  gains  and  losses  from  sales  or  exchanges  of  capital 
assets.   For  the  purjioses  of  this  ])aragraph: 

(A)  In  determining  under  this  {paragraph 
whether  gains  exceed  losses,  the  gains  and  losses 
described  therein  shall  be  included  only  if  and  to 
the  extent  taken  into  account  in  computing  net  in- 
come, except  that  subsections  (b)  and  (d)  shall  not 
apply. 
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(B)  Losses  upon  the  destruction,  in  whole  or  in 
part,  theft  or  seizure,  or  requisition  or  condemna- 
tion of  property  used  in  the  trade  or  business  or 
capital  assets  held  for  more  than  6  months  shall 
be  considered  losses  from  a  compulsory  or  involun- 
tary conversion." 

Regulations  111  of  the  Bureau  of  Internal  Revenue: 
Section  29.117-7  (as  amended  by  T.  D.  5394,  July  27, 
1944) 

'^ Gains  and  Losses  From  Involuntary  Conversions  and 
From  the  Sale  or  Exchange  of  Certain  Property  Used  in 
the  Trade  or  Business. — Section  117(j)  provides  that  the 
recognized  gains  and  losses 

(a)  from  the  sale,  exchange,  or  involuntary  conver- 
sion of  property  used  in  the  trade  or  business  of  the 
taxpayer  at  the  time  of  the  sale,  exchange,  or  involun- 
tary conversion,  held  for  more  than  6  months,  which 
is 

(1)  of  a  character  subject  to  the  allowance  for 
depreciation  provided  in  Section  23  (1),  or 

(2)  real  property, 

provided  that  such  property  is  not  of  a  kind 
which  would  properly  be  includible  in  the  inventory 
of  the  taxpayer  if  on  hand  at  the  close  of  the  tax- 
able year,  or  is  not  held  by  the  taxpayer  primarily 
for  sale  to  customers  in  the  ordinary  course  of 
trade  or  business,  and  ..." 
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The  only  previous  opinion  is  the  Tax  Court's  memo- 
randum findings  of  fact  and  opinion  entered  July  17, 
1950  (R.  70-78),  which  is  not  reported. 

(1) 


JURISDICTION 

The  petition  for  icx  icw  of  tlie  taxpayer,  Kolliiii»;- 
-svood  Corporation  (K.  91-94),  involves  deficiencies  in 
federal  income  and  excess  profits  taxes  determined  by 
the  Conmiissioner  against  it  for  the  fiscal  years  ended 
May  31,  1944,  1945,  1946  and  1947,  in  the  ag-greo-ate 
sums  of  $41,9(i().r)4  and  -$8,486.28,  respectively.  On  :May 
25,  1948,  the  Commissioner  mailed  the  taxpayer  a  no- 
tice of  deficiencies  in  such  taxes  in  these  amonnts.  (R. 
10-12.)  AN'ithin  ninety  days  thereafter  and  on  Ani;ust 
19,  1948,  the  taxpayer  filed  a  petition  witli  the  Tax 
Court  for  a  redetermination  of  such  deficiencies  under 
Section  272  (a)  (1)  of  the  Internal  Revenue  Code. 
(R.  3,  5-12.)  The  decision  of  the  Tax  ( 'ourt  that  there 
are  deficiencies  in  such  taxes  in  the  agi-regate  amounts 
aforesaid  was  entered  July  17,  1950.  (R.  79.)  The 
proceeding-  is  brought  to  this  Court  by  petition  for  re- 
view filed  October  9,  1950  (R.  91-94),  under  tlie  lu-o- 
visions  of  Section  1141  (a)  of  the  Code,  as  amended  by 
Section  36  of  the  Act  of  June  25, 1948. 

The  petition  for  review  of  David  I).  Bohannon  (R. 
118-123)  involves  the  deficiencies  in  the  federal  income 
and  excess  j^rofits  taxes  of  the  taxpayer,  Rollingwood 
Corporation,  for  the  fiscal  years  and  in  the  amounts 
aforesaid,  of  which  he  admits  liability  as  transferee  of 
the  assets  of  that  corporation  for  the  tax  deficiencies, 
if  any,  finally  found  to  be  due  and  owing  from  it  by 
reason  of  the  matters  brought  before  the  Tax  Court 
by  it  in  the  proceeding  above  mentioned.  On  May  25, 
1948,  the  Commissioner  mailed  to  Bohannon  a  notice 
that  he  had  determined  deficiencies  in  such  taxes  for 
those  years  in  the  amounts  stated  and  that  the  aggre- 
gate amount  of  such  deficiencies,  with  interest  as  i)ro- 
vided  by  law,  constituted  his  liability  as  such  transferee. 
(R.  109-110.)  Within  ninety  days  thereafter,  and  on 
August  19,  1948,  Bolianuoii.  as  such  transferee,  filed  a 


IDetition  with  the  Tax  Court  for  a  redetermination  of 
such  defieiencies  under  Section  272  (a)  (1)  of  the  Code, 
in  whicli  he  likewise  admitted  his  transferee  liability 
if  the  corporation  was  finally  held  liable  for  such  de- 
ficiencies. (R.  102,  104-108.)  The  decision  of  the  Tax 
Coiu't  that  the  aggregate  amount  of  such  deficiencies 
was  due  from  Bohannon  as  such  transferee  was  entered 
July  17,  1950.  (R.  115.)  The  proceeding  is  brought 
to  this  Court  by  petition  for  review  filed  October  9, 
1950  (R.  118-123),  also  under  the  provisions  of  Section 
1141  (a)  of  the  Code,  as  amended  by  Section  36  of  the 
Act  of  June  25, 1948. 

Upon  stipulation  of  the  parties  (R.  126-127),  the  mo- 
tion of  the  taxpayer  and  its  transferee,  Bohannon,  to 
consolidate  the  two  proceedings  for  the  purpose  of  re- 
view by  this  Court  (R.  127-128)  was  granted  by  the 
Court  (R.  129). 

QUESTION    PRESENTED 

Whether  there  is  evidence  to  sustain  the  Tax  Court's 
finding  that  the  700  houses  in  question  were  held  by  the 
taxpayer  primarily  for  sale  to  customers  in  the  ordi- 
nary course  of  its  trade  or  business,  wdthin  the  mean- 
ing of  Section  117  (j)  of  the  Internal  Revenue  Code. 

STATUTE   AND    REGULATIONS    INVOLVED 

These  are  set  out  in  the  Appendix,  infra. 

STATEMENT 

As  has  already  been  stated,  the  two  proceedings  on 
review  here  were  consolidated  for  trial  and  report  by 
stipulation  of  the  parties  (R.  15-16)  and  were  tried  by 
the  Tax  Court  upon  a  joint  stipulation  of  facts  (R. 
18-43).  Reference  throughout  this  brief  to  the  "tax- 
payer" is  to  the  Rollingwood  Corporation.  As  has  also 
been  stated,  the  transferee,  David  D.  Bohannon,  has 
throughout  admitted  his  liability  as  such  in  the  event 


the  deficiencies  against  the  corporation  are  sustained. 
The  Tax  Court's  findings  are  l)ase(l  wholly  on  the  stipu- 
lation of  facts  (  H.  11-17)),  and  may  he  sunnnarized  as 
follows: 

On  Octoher  3,  1942,  J^ohaniioii  tiled  an  F.ll.A.  ai)i)li- 
cation  for  ])ri()rities  of  huilding  material  for  the  con- 
struction of  400  houses  for  disposal  to  defense  workers 
on  what  was  known  as  the  lease-option  )>lan,  ])ursnant 
to  which  each  house  was  to  he  rented  to  a  cert  died  de- 
fense worker  at  $')0  per  uioiilli  wiili  a  lliirty  months* 
option  to  purchase  the  home  for  $4,800.  (K.  72.)  On 
January  9,  194:],  Bohannon  and  one  Koss  M.  (Miamher- 
lain  organized  the  tax})ayer  corporation  with  a  cai)ital 
stock  of  50  shares  of  the  par  value  of  $100  per  share. 
Bohannon  received  26  of  these  shares  and  Chamher- 
lain  24.  (R.  72-78.)  On  January  14,  1948,  Bohannon 
tiled  a  similar  a])plication  for  the  construction  of  :]00 
additional  houses  on  the  same  plan.  (K.  78.)  Bohan- 
non assigned  the  two  api)lications  to  the  taxpayer, 
which  emi)loyed  the  construction  firm  of  Bohannon  and 
Chamhcrlain,  of  which  ]>ohannon  and  ( 'liamhci-lain 
were  the  oidy  general  partners,  to  construct  the  houses. 
The  acquisition  of  the  acreage  upon  which  the  liouses 
were  huilt  and  llicir  coiisti'ud  i(»ii  were  financed  l»y 
l)ank  loans  made  hy  the  taxi)ayer  which  were  partially 
guaranteed  hy  the  Federal  Housing  Administration 
as  well  as  hy  Bohannon  and  Cliamherlain  ])ersonally, 
and  })ai'tly  hy  Boliamion  and  (Miamherlain  alone.  ( I\. 
78-74.)  r})on  the  completion  of  the  liouses  on  August 
14,  191:5.  all  of  them  were  rented  to  certified  defense 
workers  under  lease-option  agreements  ])ursuant  to  the 
stated  ])lan.  (B.  74.)  During  the  taxpayer's  fiscal 
years  ended  May  :U,  1944,  to  1947,  inclusive,  the  tax- 
payer sold  all  of  the  houses  at  a  gross  profit  of  $587,- 
234.86  as  follows  (R.  75)  : 


Fiscal  Year             No.  of  Houses  Gross  Profit 

Ending                      Sold  (1)  (2)  (3)  (4)  on  Sales 

May  31,  1944 32  4  28  0  $15,946.04 

May  31,  1945 224  46  175  3  144,191.74 

May  31,  1946 357  221  136  0  183,421.46 

May  31,  1947 188  15  165  8  243,675.12 

Totals 801  286  504  11         $587,234.36 

(1)  The  total  number  of  houses  sold  exceeds  700,  the  number  constructed, 
because  the  petitioner  reacquired  81  houses  by  repossession  and  24  by  repur- 
chase.    On  May  31,  1947,  it  owned  4  of  the  houses. 

(2)  Number  of  houses  sold  under  option. 

(3)  Number  of  houses  sold  to  non-tenants. 

(4)  Number  of  houses  sold  to  tenants  who  rerented  without  option  to  buy. 

The  Tax  Court  concluded  that  the  houses  were  held 
by  the  taxpayer  primarily  for  sale  to  customers  in  the 
ordinary  course  of  its  trade  or  business.    (R.  75.) 

SUMMARY    OF   ARGUMENT 

The  Tax  Court  found  that  the  houses  in  question 
were  held  by  the  taxpayer  primarily  for  sale  to  cus- 
tomers in  the  ordinary  course  of  its  trade  or  business 
within  the  meaning  of  the  capital  gains  provisions  of 
the  Internal  Revenue  Code.  Such  finding  is  sustained 
by  the  stipulated  facts,  taken  together  with  the  failures 
of  proof  and  the  inferences  to  be  drawn  therefrom. 
This  is  so  regardless  of  whether,  in  the  context  of  these 
provisions,  the  word  "primarily"  was  used  by  Con- 
gress in  the  sense  of  "chief,"  or  "principal,"  as  the 
taxpayer  contends,  or  in  the  sense  of  "fundamental" 
or  "essential,"  as  the  Commissioner  contends.  How- 
ever the  use  of  the  word  in  the  sense  of  ' '  fundamental ' ' 
or  "essential"  is  not  only  implicit  in  the  decisions  of 
this  Court,  but  accords  with  the  definition  given  it  by 
the  Supreme  Court  in  the  framework  of  a  similar  stat- 
ute. It  is  besides  consonant  with  the  legislative  pur- 
l^ose  in  enacting  the  capital  gains  provisions  of  the 
federal  taxing  statutes,  as  disclosed  by  their  legislative 
history.  Certain  circumstances,  upon  which  the  tax- 
payer relies  to  sustain  a  conclusion  contrary  to  that 
reached  by  the  Tax  Court,  are  merely  a  part  of  the 


overall  picture  of  the  taxpayer's  operations,  which  it 
ignores.  The  taxpayer's  contention  that  it  was  not 
en«!:ai;e(l  in  the  imsiness  of  sellin.i^  at  all,  l)ecause  its 
selling  activities  were  not  accompanied  l)y  any  ex- 
tended development  and  sales  activities,  proceeds  upon 
the  erroneous  assumi)ti()n  that  the  houses  were  con- 
structed solely  for  rental  purposes.  The  contrary  is 
the  fact,  and  the  extent  of  the  taxpayer's  sales  activi- 
ties speaks  foi-  itself.  The  Tax  Court's  decision  in  tlic 
Elgin  BuUdiuij  Corp.  case,  which  the  taxpayer  con- 
tends is  controlling  here,  was  regarded  hy  the  Tax 
Court  itself  as  distinguisha])le  on  its  facts.  In  any 
event,  it  is  obviously  not  controlling  here. 

ARGUMENT 

There  Is  Ample  Evidence  to  Sustain  the  Tax  Court't*  Fin<linj: 
That  the  700  Houses  in  Question  Vi  ere  Hehl  l>y  the  Tax- 
payer Primarily  Un-  Sale  to  Customers  in  the  Ordinary 
Course  of  Its  Tra«le  or  Business  in  the  Taxahle  Years  Here 
in  Question,  \S  ithin  the  Meaning  of  Section  117  (j)  of  the 
Internal  Revenue  Code 

A.  To  sustain  the  Ta.r  Court's  (Jccision  on  ilic  facts  of 
this  case,  it  is  immaterial  how  the  tcord  ''pri- 
marily" is  defined  in  the  contcrt  of  Section  117 

The  taxpayer's  contention  that  it  did  not  hold  the 
houses  here  in  question  primarily  for  sale  to  customers 
in  the  ordinary  course  of  its  business  is  predicated  on 
the  assumption  that  the  word  "primarily"  was  ust'd 
by  Congress  in  the  context  of  the  ca])ital  gains  ])rovi- 
sions  of  the  Internal  Revenue  Code,  and  in  the  cognate 
provisions  in  the  i)rior  revenue  laws,  as  meaning 
"first,"  or  "chief,"  or  "])rincipal."  On  this  assump- 
tion, the  taxpayer  asks  this  Court  to  draw  a  conclusion 
from  the  stipulated  facts,  contrary  to  that  drawn  there- 
from by  the  Tax  Court,  that  it  held  the  ]»ro])crty  "pri- 
marily" for  rent  and  not  "primarily"  for  sale,  within 


the  meaning  of  Section  117  (j)  (1)  of  the  Internal 
Revenue  Code,  Appendix,  infra. 

On  the  other  hand,  the  Commissioner  contends  that 
the  word  "primarily"  as  used  in  the  capital  gains  pro- 
vision of  the  federal  taxing  statutes,  connotes  ''funda- 
mental" or  "essential"  and  that,  whether  the  tax- 
payer's sales  activities  were  such,  depends  entirely 
upon  their  nature  and  extent ;  that  is,  upon  whether 
they  were  substantial,  regardless  of  the  nature  and  ex- 
tent of  the  taxpayer's  rental  activities. 

But,  while  we  shall  undertake  to  demonstrate  that 
this  is  the  definition  of  "primarily"  which  is  implicit 
in  the  decisions  of  this  Court  involving  the  application 
of  the  exception  here  in  question,  as  also  the  definition 
given  the  word  by  the  Supreme  Court  in  a  similar 
statute,  and  further  that  such  definition  implements  the 
purpose  of  Congress  in  enacting  it,  as  is  disclosed  by 
the  legislative  history  of  the  capital  gains  provisions  of 
the  federal  revenue  laws,  still,  on  the  facts  here,  the 
decision  of  the  Tax  Court  is  not  only  correct,  but,  as 
we  believe,  the  only  possible  one,  even  under  the  tax- 
payer's interpretation  of  the  statute. 

B.  Under  the  decisions  of  this  Court,  the  question 
whether  property  is  primarily  held  by  the  tax- 
payer for  sale  in  the  ordinary  course  of  a  business 
is  regarded  as  depending  solely  on  tJie  nature  and 
extent  of  his  sales  activities 

This  Court  has  consistently  held  that  whether  pro})- 
erty  is  held  by  the  taxpaj^er  primarily  for  sale  within 
the  meaning  of  the  capital  gains  provisions  of  the  reve- 
nue laws  is  essentially  one  of  fact.  (Richards  v.  Com- 
missioner, 81  F.  2d  369,  370;  Field  v.  Commissioner, 
180  F.  2d  170;  Ruhino  v.  Commissioner,  decided  Janu- 
ary 2,  1951  (1951  C.C.H.,  par.  9124)),  and  that  the 
answer  thereto  revolves  largely  around  the  frequency 
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and  cuiitiiiuity  of  the  transactions  claimed  to  result  in  a 
trade  or  business.  (h*iclt(ir(Is  v.  CotnuiinHioncr,  suprn, 
1».  *J7;');  Coninn'ssioncr  v.  lioanij,  U)()  F.  2d  l>05,  :>()9, 
certiorari  denied,  ;508  \j .  S.  (il9;  Khnnau  v.  ('oinmi.s- 
sioncr,  120  F.  2d  (K)7,  (HO;  Field  v.  ('(unmi.ssiotKr, 
sffjirtf).  Tluis,  in  the  Field  case,  the  Court  affirmed  the 
decision  of  the  Tax  Court  ui)on  the  Tax  Court's  memo- 
randum opinion  of  February  23,  1949  (1949  P-H  T.C. 
Mciiioi-aiKliiiii  Decisions,  pai'.  49,04lJ),  wlierein  the  Tax 
Court  had  pointed  out  that,  in  both  the  Iiicliards  and 
Ehrman  cases,  this  Court  liad  rejected  the  tax])ayer>' 
reasons  for  purchasing  the  properties  because  of  little 
significance,  if  the  sales  were  so  extensive  as  to  establish 
them  in  tlie  l)usiness  of  selling  real  estate  on  llieir  own 
account.  In  this  connection,  it  is  to  be  ol)served  that 
not  only  in  the  Richards  and  Ehrman  cases,  jdj).  370  and 
610,  resi)ectively,  but  also  in  the  Boeing  case,  ]).  309,  as 
well,  this  Court  also  rejected  the  liquidation  test  in 
determining  whether  or  not  the  taxpayer  was  carrying 
on  a  trade  or  business  within  the  meaning  of  the  capital 
gains  i)rovisions  of  the  statute.  13ut  cf.  Delsiuf/  v. 
Commissioner  (C.A.  5th),  decided  January  5,  1951 
(1951  C.C.H.,  par.  9125). 

It  is,  of  course,  not  necessary  that  such  activity  con- 
stitute the  tax])ayer's  sole  occu])ation  or  business,  or 
that  it  occupy  a  majority  of  his  time,  and  it  may  or 
may  not  be  related  to  some  other  business  activity  of 
the  taxpayer.  Jfarre/j  v.  Commissioner,  171  I'\  2(1  952 
(C.A.  9th).  See  also  SneJJ  v.  Commissioner,  97  F.  2d 
891  r(\A.  5th). 

Tluis,  while,  in  a])])lying  these  ])rovisions  to  the  dif- 
ferent situations  which  were  ])resented  in  the  various 
cases  decided  by  it,  this  Court  api)ears  never  actually  to 
have  defined  the  word  "])rimarily"  as  therein  used, 
nevertheless,  its  holdings  in  these  cases  aic  un(|ues- 
tionably  predicated  on  the  view  that  the  nature  and  ex- 
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tent  of  the  taxpayer's  sales  activities  are  in  themselves 
determinative  of  whether  the  property  was  so  held,  and, 
by  the  same  token,  not  upon  a  view  tS^  meir  relative 
importance  vis-a-vis  some  other  business  activity  in 
which  he  was  also  engaged. 

Of  course,  in  the  case  at  bar,  both  the  taxpayer's 
renting  and  selling  activities  involved  the  same  houses, 
and  they  may  therefore  be  regarded  as  a  single  business 
activity.  If  so,  the  fact  that  each  was  substantial  would 
obviously  justify  a  finding  under  the  decisions  of  this 
Court,  already  referred  to,  that  the  houses  were  held 
primarily  for  both  rent  and  sale.  But  the  situation 
would  be  no  different,  we  submit,  if  each  of  these  ac- 
tivities is  regarded  as  a  separate  one,  or  independent 
of  the  other.  In  such  event,  too,  the  principle  of  these 
cases  is  applicable  that  the  test  of  whether  or  not  the 
houses  were  held  primarily  in  connection  with  either 
one  of  these  activities  likewise  depends  upon  the  nature 
and  extent  thereof. 

C.  The  Supreme  Court  lias  defined  the  word  "princi- 
pal to  mean  ''fundamental/'  ''essential/'  and 
hence  "substantial  in  a  similar  situation  where 
it  regarded  it  necessary  to  do  so  in  order  to  imple- 
ment the  purpose  of  the  statute 

In  the  case  of  Board  of  Governors  v.  Agnetv,  329 
U.  S.  441,  the  Supreme  Court  recognized  the  fact  that 
Congress  had  used  the  word  "primarily"  in  different 
statutes  with  different  connotations,  depending  upon 
the  puri30se  of  the  particular  statute.  Thus,  in  that 
case,  the  Court  said  that,  while  one  of  the  meanings  of 
the  word  "primarily"  when  applied  to  a  single  subject 
is  "first,"  "chief,"  or  "principal,"  in  the  context  of 
the  provisions  of  the  statute  there  under  consideration, 
it  meant  "essentially,"  "fundamentally,"  and  thus 
' '  substantial. ' ' 
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The  provisions  there  in  question  were  those  of 
Section  o2  of  the  Banking  Act  of  19;]:J,  e.  89,  48  Stat. 
1()2,  as  anienck'd,  which  prohil)ited,  inter  alia,  any 
nieniher  ol'  a  paitnership  "primarily  engaged"  in  the 
underwriting  business  from  serving  at  the  same  time 
as  an  officer,  director,  or  employee  of  a  member  baidc 
of  the  Federal  Keserve  System.  The  i)urpose  of  the 
13rovision  was  to  prevent  such  officer,  director  or  em- 
ployee from  inducing  the  bank  to  purchase  securities 
which  his  iirm  was  underwi-iting.  The  respondents  in 
that  case  were  directors  of  tlie  Paterson  National  l>ank 
which  was  a  member  of  the  Federal  Keserve  System 
and  were  also  partners  of  the  brokerage  firm  of  East- 
man, Dillon  (i:  Company,  whose  underwriting  business 
constituted  less  than  50  percent  of  its  other  business. 
The  Court  of  Appeals  for  the  District  of  Columljia 
(153  F.  2d  785)  had  construed  the  word  "primarily" 
to  mean  "first,"  "chief,"  or  "principal"  in  the  context 
of  the  statute,  and  accordingly  had  held  that  the  firm 
was  not  "primarily  engaged''  in  underwriting,  ])ecause 
its  underwriting  activities  did  not  by  any  quantitative 
test  exceed  50  percent  of  its  total  business.  The  Su- 
l)reme  (^ourt,  however,  said  that  it  took  a  different  view. 
It  held  that,  in  the  context  of  Section  32,  and  in  order 
to  implement  the  stated  legislative  purpose  thereof,  the 
word  "primarily"  must  be  read  as  referring  to  a  func- 
tion or  activity  which  was  "essential"  or  "funda- 
mental," and  hence  to  one  which  was  "suljstantial," 
so  that,  if  the  firm's  underwriting  business  was  sub- 
stantial, it  was  engaged  therein  in  a  "primary"  way, 
even  though  by  any  quantitative  test  underwriting  may 
not  have  been  its  chief  or  principal  activity. 

We  do  not  argue  that  the  decision  of  the  Supreme 
Court  in  this  case  is  necessarily  conti-olling  of  the  mean- 
ing of  the  word  "primarily"  as  used  in  the  ca])ital 
gains  provisions  of  the  federal  taxing  statutes.     We 
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do  say,  however,  that  the  Supreme  Court  made  it  clear 
therein  that  the  meaning  of  the  words  in  a  given  statute 
depends  entirely  upon  the  purpose  which  Congress  in- 
tended to  subserve  in  enacting  it.  Thus,  as  we  shall 
undertake  to  show  under  our  next  subpoint  (D),  in  the 
case  of  the  capital  gains  provisions,  their  legislative 
history  clearly  discloses  a  continuing  Congressional 
purpose  sharply  to  distinguish  taxwise  between  busi- 
ness gains  and  profits  from  the  sale  of  property  and 
those  which  are  not  such.  And,  in  order  adequately  to 
implement  that  purpose,  Congress  must  of  necessity — 
as  is  indeed  suggested,  or  at  least  inferable  from,  the 
decisions  of  this  Court,  above  referred  to — be  deemed 
to  have  used  the  word  "primarily"  in  the  same  sense 
that  it  used  it  in  Section  32  of  the  Banking  Act  of  1933, 
namely,  in  the  sense  of  "fundamentally"  or  "essen- 
tially." 

D,  The  legislative  history  of  the  capital  gains  provi- 
sions discloses  a  continuing  Congressional  pur- 
pose sharply  to  distinguish  taxtvise  between 
property  held  for  sale  in  the  ordinary  course  of  a 
trade  or  hiisiness  and  that  which  tvas  not  so  held 

When  Congress  first  evolved  the  idea  in  1921  of  tax- 
ing gain  from  the  sale  of  "capital  assets"  at  different 
rates  from  business  gains  and  profits,  it  defined  the 
term  "capital  assets"  by  Section  206  of  the  Revenue 
Act  of  1921,  c.  136,  42  Stat.  227,  as  including  all  prop- 
erty, with  certain  stated  exceptions,  namel}^  (1)  that 
held  for  the  personal  use  or  consumption  of  the  tax- 
payer or  his  family ;  (2)  stock  in  trade  of  the  taxpayer ; 
and  (3)  other  property  of  a  kind  which  would  properly 
be  included  in  inventory  of  the  taxpayer  if  on  hand  at  ^^ 
the  close  of  the  taxable  year.  The  reason  given  torJC*"^ 
taxing  property  not  held  for  sale  in  the  ordinary  course 
of  a  business,  such  as  stock  in  trade  and  that  includible 
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in  inventories,  at  ordinaiy  rates  was  that  the  sale  of 
(•ai)ital  assets,  such  as  farms,  mineral  ])roperties,  and 
other  simihir  property — that  is,  i»roi)erty  that  was  used 
in  connection  with  a  husiness  as  distinguished  from  that 
held  for  sale  therein — was  then  severely  retarded  by 
the  fact  that  gains  and  profits  earned  over  a  series  of 
years,  as  a  result  of  holding  such  property,  were  under 
then  existing  provisions  of  law  taxed  as  a  lump  sum, 
with  the  result  that  desirable  sales  thereof  were  delayed. 
See  H.  Rep.  No.  350,  ()7th  Cong.,  1st  Sess.,  p.  10  (1939-1 
Cum.  Bull.  (Part  2)  168,  ITb)  ;  S.  Kep.  No.  275,  ()7th 
Cong.,  1st  Sess.,  pp.  12-13  (1939-1  Cum.  Bull.  (Part  2) 
181,89). 

The  first  amendments  of  these  provisions  were  made 
by  Section  208  of  the  Revenue  Act  of  1924,  c.  234,  43 
Stat.  253.  These  were  two  in  number,  namely,  (1)  the 
exception  relating  to  property  held  for  personal  use 
was  dropped,  with  which  we  are  not,  however,  con- 
cerned here,  and,  (2)  there  was  added  the  exception  of 
"property  held  by  the  taxi)ayer  primarily  for  sale  in 
the  course  of  his  ti'ade  or  business."  The  italics  are 
supplied  for  emphasis  since  it  is  here  that  the  word 
"primarily"  first  appeared  in  tliese  provisions.  It  is 
therefore  of  the  utmost  importance  that  the  reasons 
therefor  be  understood.  Both  the  House  and  Senate 
conuuittee  reports  exi)lained  that  the  sole  reason  for 
the  addition  of  this  exception  was  a  purpose  "to  remove 
any  doubt  as  to  whether  i)roperty  which  is  held  pri- 
marily for  resale  constitutes  a  capital  asset,  whether 
or  not  it  is  the  type  of  property  which  under  good 
accounting  practice  would  ])e  included  in  the  inven- 
tory." See  H.  Rep.  No.  179,  68th  Cong.,  1st  Sess., 
p.  19  (1939-1  Cum.  Ibill.  (Part  2)  241,  255),  and 
S.  Rep.  No.  398,  ()8th  Cong.,  1st  Sess.,  p.  22  (1939-1 
Cum.  Bull.  (Part  2)  266,  281 ).  In  other  words,  the  sole 
reason  for  making  this  change  was  to  insure  that  all 


13 

property  held  for  sale  in  the  course  of  a  trade  or  busi- 
ness be  excepted  from  the  definition  of  "capital  assets," 
so  that  the  gain  from  the  sale  of  all  property  so  held 
did  not  escape  the  imposition  of  the  normal  tax. 

The  next  change  requiring  explanation  here  occurred 
in  1934  when  the  words  "held  by  the  taxpayer  primarily 
for  sale  in  the  course  of  his  trade  or  business,"  used  in 
the  1924  Act,  were  changed  by  Section  117  of  the  Reve- 
nue Act  of  1934,  c.  277,  48  Stat.  640,  so  as  to  read  "held 
by  the  taxpayer  primarily  for  sale  to  customers  in  the 
ordinary  course  of  his  trade  or  business."  The  italics 
are  supplied  to  indicate  the  added  words.  The  sole 
purpose  of  this  change  was  to  make  it  impossible  longer 
to  contend,  as  it  had  been,  that  a  stock  speculator  trad- 
ing on  his  own  account  was  not  subject  to  the  provisions 
of  Section  117.  See  S.  Rep.  No.  558,  73d  Cong.,  2d 
Sess.,  p.  12  (1939-1  Cum.  Bull.  (Part  2)  586,  595),  and 
l^articularly  H.  (Conference)  Rep.  No.  1385,  73d  Cong., 
2d  Sess.,  p.  22,  Amendment  No.  QQ  (1939-1  Cum.  Bull. 
(Part  2)  627,632). 

The  next  important  change  in  the  provisions  was 
made  in  Section  117  (a)  (1)  of  the  Revenue  Act  of 
1938,  c.  289,  52  Stat.  447,  to  which  another  exception 
was  added,  namely,  "property,  used  in  the  trade  or 
business,  of  a  character  which  is  subject  to  the  allow- 
ance for  depreciation  provided  in  section  23  (1)."  The 
italics  are  supplied  in  order  to  point  up  the  fact  that 
this  section  for  the  first  time  specifically  distinguished 
between  property  held  and  property  used  in  a  trade  or 
business ;  and  it  is  important  here  to  note  that  the  exact 
language  of  this  amendment  was  later  used  in  Section 
117  (j)  (1),  which  w^as  added  to  the  Code  by  Section 
151  of  the  Revenue  Act  of  1942,  c.  619,  56  Stat.  798, 
and  is  here  involved. 

The  exception  added  in  Section  117  (a)  (1)  of  the 
1938  Act  was  made  solely  in  order  to  permit  those  who 
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had  suffered  losses  on  a  sale  (or  on  a  forced  disposi- 
tion) of  })roi)erty  used  in  a  trade  or  ])usiness,  as  dis- 
tin^uislu'd  from  tliat  /t<  Id  therein,  to  offset  such  losses 
aj^ainst  l)iisiness  <::ains.  The  reason  <z;iven  in  justitica- 
tion  of  the  amendment  was  that  gains  and  losses  from 
the  sale  or  other  disposition  of  property  used  by  the 
tax])ayer  in  his  trade  or  business  were  in  reality  busi- 
ness gains  and  losses,  no  less  than  gains  or  losses  from 
the  sale  of  property  held  l)y  him  for  sale  in  the  ordi- 
nary course  of  his  trade  or  l)nsiness.  See  H.  Rep.  No. 
1860,  75th  Cong.,  :3d  8ess.,  pp.  17,  34  (1939-1  Cum.  "Bull. 
(Part  2)  728,  732-733,  752)  ;  and  S.  Rep.  No.  1567,  75th 
Cong.,  3d  Sess.,  p.  7  (1939-1  Cum.  Bull.  (Part  2)  779, 
783). 

By  1942,  however.  Congress  had  become  concerned 
with  also  relieving  the  taxpayer  who  liad  made  gains 
on  the  sale  of  such  property,  i.  e.  property  lU'icd  in  con- 
nection with  the  tax))ayer's  trade  or  business.  Jt  was 
this  concern  which  caused  Congress  to  enact  Section 
117  (j)  and  thereby  to  relieve  the  taxpayer  from  the 
burden  of  tlie  ordinary  tax  on  gains  derived  from  the 
sale  of  such  property,  unless  the  property  was  includi- 
ble in  his  inventory,  or  was  held  by  him  "))rimarily" 
for  sale  in  the  ordinary  course  of  his  trade  or  Inisiness. 
At  the  same  time,  however.  Congress  wished  to  ])reserve 
the  taxpayer's  right  to  deduct  his  losses  on  such  sales 
as  ordinary  losses.  The  device  which  it  adoi)ted  to  ac- 
complish both  results  was  to  require  the  offsetting  of 
such  gains  and  losses  against  each  other  and  to  i)ro- 
vide  for  the  taxation  of  the  gains,  if  they  exceeded 
losses,  at  capital  gain  rates  and  the  deduction  of  the 
losses  from  ordinary  income,  if  these  exceeded  the  gains. 
See  H.  Rep.  No.  2333,  77th  Cong.,  2d  Sess.,  ])p.  53-54 
(1942-2  (^um.  Bull.  372,  415);  and  S.  Re]).  No.  1631, 
77th  Cong.,  2d  Sess.,  p.  50  (1942-2  Cum.  Bull.  504,  545). 
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We  therefore  submit  that,  during  the  entire  period  of 
some  thirty  years  in  which  the  capital  gains  provisions 
have  been  in  effect,  the  primary  purpose  of  Congress 
in  making  the  various  exceptions,  as  well  as  the  changes 
therein,  was  to  insure  that  gain  from  the  sale  of  prop- 
erty held  for  sale — and  for  nearly  fifteen  years  also  that 
used — in  the  course  of  the  taxpayer's  trade  or  business 
be  taxed  at  ordinary  rates,  and  that  only  such  property 
as  was  not  so  held  or  so  used  (except  as  provided  in 
Section  117  (j)  with  regard  to  the  gain  from  the  sale 
of  property  so  used),  be  accorded  the  preferential  capi- 
tal gain  and  loss  treatment.  It  follows  that  there  is 
nothing  inconsistent  with  the  use  of  property  for  rent 
and  at  the  same  time  holding  it  for  sale.  This  is  made 
clear  by  the  terms  of  the  statute  itself ;  for  it  provides 
that  certain  property  used  by  the  taxpayer  in  a  trade 
or  business  shall  be  treated  as  a  capital  asset,  but  only 
such  property  ''which  is  not"  held  primarily  for  sale. 
Thus,  we  submit,  it  is  clear  that  the  word  ' '  primarily, ' ' 
as  used  in  this  statute,  does  not  mean  first  in  point  of 
time ;  if  the  underlying  jDurpose  of  the  building  of  the 
houses  was  their  sale,  then  they  were  held  "primarily" 
for  sale.  Indeed,  we  go  further  and  say  that,  even 
though  the  chief  purpose  was  rental,  ifthesale  ^Ifl^^P^pj^ 
houses  was  also  a  substantial  ^\\ri:)Ose?j^m^f^u^  ^we 
held  "primarily"  for  sale.  0 

E.  TJte  facts  as  stipulated,  the  failures  of  proof,  and 
the  inferences  to  he  drawn  therefrom  sustain  the 
Tax  Court's  finding  in  any  view  that  may  he  taken 
of  the  statute 

It  seems  to  us  that,  to  sustain  the  Tax  Court's  finding 
in  any  view  wiiich  may  be  taken  of  the  statute,  it  is  nec- 
essary only  to  review  the  facts  as  stipulated,  in  the 
light  of  the  taxpayer's  obvious  failure  of  proof  in  re- 
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spect  of  certain  important  matters,  and  the  reasonable 
inferences  wliicli  are  to  be  drawn  therefrom. 

Ilowevor,  ])cf<)rc  tnrninu'  to  a  discussion  of  the  facts, 
we  desire  to  j)()int  out  that  the  procedural  question 
which  the  tax])ayer  raises  as  to  the  scope  of  review  of 
a  tindinii-  of  the  Tax  < 'oui't  l)as(Ml  on  stipulated  facts 
(Br.  16-24),  serves  only  to  confuse  the  issue.  In  every 
case,  the  question  on  review  of  a  fact  findiuc:  of  the 
Tax  Court  under  the  statute  is  whetlier  its  findings  are 
or  are  not  "clearly  erroneous,"  and  this,  of  necessity, 
depends  uj'ou  whctlici'  tlic  cNidcncc,  witli  i»r<t])('r  in- 
ferences to  be  drawn  therefrom,  sustains  the  hndin.i^s. 
Tt  can  make  no  real  difference,  in  arrivin<i-  at  a  conclu- 
sion that  it  does  or  does  not,  whether  the  ai)i)ellate  court, 
in  final  analysis,  tests  the  Tax  Coiu't's  tindings  directly 
l)v  the  stipulated  facts,  or  wlictlicr  it  puts  them  aside 
until  it  has  made  its  own  findings  and  then  compares 
those  of  the  Tax  Court  therewith. 

In  either  case,  the  rule  is  a])plical)le  that  there  can 
be  no  reversal  of  the  Tax  Court's  fact  findings,  unless 
they  are  found  to  be  clearly  erroneous.  The  rational 
basis  of  the  rule  is  not  merely  that  the  trier  of  the  fact 
sees  and  hears  the  witnesses  and  is  therefore  best  al)le 
to  evaluate  the  ci-edibility  of  their  testimony,  but  also 
that  a  trial  is  to  be  had  before  the  constituted  trier  of 
the  facts,  and  that  no  party  is  entitled  to  another  trial, 
on  a] (peal,  sim])ly  because  the  a])pellate  court  might, 
if  it  had  itself  lieen  the  trier  of  the  facts,  have  reached 
a  different  conclusion  on  the  evidence.  Moreover,  as  a 
practical  matter,  in  every  case  where  the  findings  of  the 
Tax  Court  are  assailed  on  review,  it  becomes  necessary 
for  tlie  ap])ellate  court  to  examine  the  evidence  in  order 
to  determine  whether  such  findings  are  justified  there- 
by. Tt  can,  therefore,  make  little  difference,  as  we  have 
said,  how  the  a])pellate  court  api)roaches  the  problem; 
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for,  no  matter  how  the  case  was  tried  below,  in  every 
non-jury  case,  the  sole  question  on  review  of  fact  find- 
ings is  whether  they  are  supported  by  the  facts  as 
they  were  presented  to  the  trier  of  the  facts,  with  rea- 
sonable inferences  to  be  drawn  therefrom.  Moreover, 
on  appeal,  such  inferences  should  be  those  which  are  to 
be  drawn  from  the  evidence  most  favorable  to  the  appeli^^ 
kMt  or'-|fe6fe&^/'  We  turn  then  to  a  consideration  of 
the  facts. 

Prior  to  Pearl  Harbor,  that  is,  prior  to  December  7, 
1941,  one  David  D.  Bohannon  had  been  engaged  in 
California  in  the  business  of  subdividing  and  selling 
real  property  on  a  substantial  and  extensive  scale.  He 
was  also  the  sole  stockholder  of  a  corporation  known 
as  Suburban  Builders,  Inc.,  which  was  engaged  in  the 
business  of  general  contractor  in  the  construction  of 
homes  for  sale  during  and  after  construction.  (R.  39- 
40.)  Prior  to  the  incorporation  of  the  taxpayer  by 
Bohannon  and  one  Ross  H.  Chamberlain,  as  herein- 
after explained,  they  had  organized  two  corporations 
to  construct  privately  owned  war  housing  projects, 
one  on  August  9,  1941,  known  as  Pacific  Homes,  Inc., 
and  the  other  on  June  10,  1942,  known  as  Western 
Homes,  Inc.  The  former  constructed  in  all  341  houses 
and  the  other  559.  Moreover,  subsequent  to  the  incor- 
poration of  the  taxpayer,  they  organized  the  Green- 
wood Corporation,  which  constructed  and  rented  1,329 
houses  of  which  it  sold  629  in  its  fiscal  year  ended  June 
3,  1945,  and  449  in  its  fiscal  year  ended  June  30,  1946. 
(R.  40-42.) 

In  order  to  obtain  the  necessary  building  material  to 
construct  the  700  houses  in  question,  Bohannon  made 
an  F.H.A.  application  to  build  400  houses  for  disposi- 
tion to  defense  workers  on  what  was  known  as  the 
"rent-option  plan."  The  plan  provided  for  the  rental 
of  each  house  to  such  workers  at  $50  per  month,  coupled 
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with  a  thirty  months'  option  given  to  the  tenant  to 
purchase  the  home  for  $4,800.  F^ater  in  the  same  year, 
Jiohannon  made  another  similai-  api)h('ation  in  ohUm-  to 
ohtain  material  for  tlic  hiiildiiiii;  of  IU)0  adtlitional 
houses  to  he  (lis])osed  of  under  tlie  same  iy\)v  <d'  plan. 
Bohannon  assigned  these  applications  to  the  taxpayer 
corpoi'ation,  which  he  and  one  Chandierlain.  who  was 
Bohannon's  associate  in  the  construction  business,  had 
formed.  The  ground  ujjon  which  the  houses  \vere  to 
he  built  was  purchased  by  the  taxpayer,  which  tlicn  cm- 
])loyed  the  construction  firm  of  Bohannon  and  Cham- 
berlain, of  whicli  they  were  the  only  general  ])artners, 
to  build  the  houses.  The  taxpayer  had  a  cai)ital  of 
only  $5,000,  divided  into  100  shares,  of  which  26  were 
issued  to  Bohannon  and  24  to  Chamberlain.  The  build- 
ing of  the  houses  w^as  financed  by  loans  made  by  the 
taxpayer  which  were  partly  guaranteed  by  the  Fed- 
eral Housing  Administration,  as  also  by  Bohannon  and 
Chamberlain  ])ersonally,  and  partly  by  Bohannon  ;ind 
Chambei-lain  alone.  Schedule  L  of  Exhil)it  18,'  which 
is  the  taxpayer's  income  and  declared  excess  ]u-olits 
tax  return  for  the  hscal  year  ended  May  ol,  1944,  shows 
that,  in  that  fiscal  year,  the  F.H.A.  loans  payable 
(which  presumably  refers  to  all  of  the  htans  made  by 
the  tax])ayer),  amounted  to  $:^>,090,0(H). 

Inunediately  ui)on  the  completion  of  the  ])i'oJect  in 
August,  194:>,  the  taxpayer  rented  all  of  the  houses  to 
certified  defense  workers  with  the  option  to  jiurchase 
and  commenced  to  sell  the  houses  to  them  under  the 
()I)tion  in  its  fiscal  year  ended  May  31,  1944.  It  con- 
tinued to  sell  the  houses  thereafter,  some  muler  the 
o])tions  and  some  not,  until  all  but  four  of  them  had 
been  sold  by  the  end  of*  its  fiscal  year  ended  May  i^)l, 
1947.     In  ail.  the  tax])ayer  thus  sold  801  houses.     This 


^  All  of  the  exhibits  referred  to  herein  are  exhibits  attached  to 
the  stipulation  f)f  facts. 
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happened  because  it  had  reacquired  105  of  them  during 
this  period,  either  by  repossession  or  repurcliase.  (R. 
74-75.) 

The  sales  were  made  at  a  total  gross  profit  of  $587,- 
234.36.  (R.  75.) .-  Exhibit  16  shows  that  the  net  profits 
from  the  sales  for  each  of  the  taxable  years  ended  May 
31,  194-1,  1945,  1946,  and  1947  were  in  the  amounts  of 
$13,962.82,  $68,899.22,  $153,604.64,  and  $306,857.31,  re- 
spectively. Schedule  C  of  Exhibit  18  shows  that  the 
expenses  of  sale  of  32  houses  sold  in  the  fiscal  year 
ended  May  31,  1944,  were  $344.17.  Schedule  C  of  Ex- 
hibit 22  shows  that  the  expenses  of  sale  of  the  225 
houses  sold  in  the  fiscal  year  ended  May  31,  1945,  were 
$52,293.02;  Schedule  C  of  Exhibit  24,  that  the  miscel- 
laneous expenses  incidental  to  the  sale  of  the  357  houses 
sold  in  the  fiscal  year  ended  May  31,  1946,  were  $320,- 
085.81,  and  that  the  commissions  paid  on  those  sales 
aggregated  $5,075 ;  and  Schedule  C  of  Exhibit  26,  that 
the  commissions  paid  in  connection  with  the  sale  of  the 
188  houses  made  in  the  fiscal  year  ended  May  31,  1947, 
amoimted  to  $57,755.48  and  the  miscellaneous  expenses 
incidental  thereto  to  an  additional  sum  of  $35,020.39. 

By  way  of  contrast  with  the  profits  on  the  sales  of 
the  houses.  Exhibit  16  shows  the  income,  or  loss,  from 
the  rental  operations  for  the  same  fiscal  years,  but  be- 
fore allocation  of  administrative  expenses  thereto,  to 
have  been  as  follows:  Income  of  $22,598.51  for  the 
fiscal  year  ended  May  31,  1944;  income  of  $45,085.26 
for  the  fiscal  year  ended  May  31,  1945 ;  a  loss  of  $47,- 
605.91  for  the  fiscal  year  ended  May  31,  1946,  and  a  loss 
of  $50,422.30  for  the  fiscal  year  ended  May  31,  1947. 


^  This  amount  does  not  inchide  the  sum  of  $65,456.15,  profit  taken 
up  in  the  fiscal  year  ended  May  31,  1947,  on  instaHment  sales  of 
prior  years.  Nor  does  it  appear  to  include  the  amount  of  installment 
sales  collected  by  Bohannon  after  the  corporation  was  dissolved  on 
May  31,  1947,  and  its  assets  distributed  to  him.  (See  Schedule  C, 
Ex.  26.) 
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That  is  to  say,  the  taxpayer's  rental  operations  showed 
an  over-all  loss  of  $150,344.44  during  the  i)eriod  of  its 
existent-e. 

Moreover,  most  of  the  sales  were  installment  sales. 
It  seems  fairly  clear,  therefore,  as  has  ah'eady  Ix'en 
indicated  (fn.  2,  supra),  that  only  a  portion  of  the 
jjrofits  was  taken  into  income  hy  the  taxpayer  in  each 
of  its  taxahle  years;  for  the  corporation  was  dissolved 
on  May  31,  1947,  and  its  assets,  valued  at  $130,000,  were 
distrihuted  to  JJohannon,  then  its  sole  stockholder. 
These  assets  undoubtedly  included  not  only  the  four 
unsold  houses,  hut  also  the  unpaid  portions  of  install- 
ment contracts. 

Also,  not  oidy  by  way  of  contrast  with  the  expenses  of 
sales,  but  by  way  of  comparison  with  the  gain  from  the 
rental  operations  themselves,  the  cost  of  the  latter  was 
enormous  and  out  of  all  proportion  to  any  possil)le 
gain  therefrom.  Thus  Schedule  B  of  Exhibit  18  shows 
that  the  cost  of  the  rental  operations  for  the  taxpayer's 
first  fiscal  year  during  which  only  32  houses  were  sold, 
ended  May  31,  1944,  and  in  wdiich  the  gross  rental 
profits  were  only  $22,585.97  (Ex.  18,  p.  1),  was  $321,- 
167.57,  which  included  $lll,2()(i.79  interest  on  the  loans; 
$66,480.10  as  a  charge  for  depreciation;  $31,801.80  for 
maintenance  and  repairs;  $19,879.42  for  salaries;  $10,- 
824.59  for  F.H.A.  insurance ;  $8,938.61  for  fire  and  war 
damage  insurance ;  $6,076.77  for  automobile  ex]^enses 
and  travel  allowances;  $4,442.97  for  advertising,  and 
other  minor  expenses.  While  the  rental  expenses  were 
l)rogressively  reduced  from  year  to  year  as  the  houses 
were  sold,  their  scale  remained  such  as  to  show  that 
they  would  have  continued  to  I'emain  out  of  all  i)ro])or- 
tion  to  any  profits  which  could  conceivably  have  been 
made  had  no  sales  been  made  and  the  project  been  con- 
tinued as  a  rental  one.  Thus,  a  sheet  attached  to  Ex- 
hibit 22  shows  that  the  cost  of  the  rental  onorations  was 
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$293,598.61  for  the  fiscal  year  ended  May  31,  1945,  as 
against  gross  receipts  by  way  of  rental  income  of  $337, 
624.03;  a  sheet  attached  to  Exhibit  24  shows  that  the 
cost  of  rental  operations  for  the  fiscal  year  ended  May 
31,  1946,  was  $198,160.56,  as  against  gross  receipts  by 
way  of  rental  income  of  $145,058.48;  and  a  sheet  at- 
tached to  Exhibit  26  shows  that  the  cost  of  rental  oper- 
ations for  the  fiscal  year  ended  May  31,  1947,  was 
$68,098.79,  as  against  gross  receipts  by  way  of  rental 
income  of  $12,368.62. 

It  should  be  remembered  that  Bohannon  was  the 
prime  mover  in  the  taxpayer's  activities  and  had,  as 
stated,  for  years  been  engaged  in  the  business  of  build- 
ing dwelling  house  projects  and  selling  houses  therein. 
The  war  made  it  impossible  for  him,  and  his  associate. 
Chamberlain,  to  continue  in  that  business  unless  they 
constructed  F.H.A.  housing  projects,  because  they 
could  not  otherwise  have  obtained  the  necessary  build- 
ing material  to  do  so.  Thus,  under  the  lease-option 
plan  of  Bohannon 's  F.H.A.  applications,  they  were 
enabled  to  continue  their  building  and  sales  operations, 
albeit  under  certain  restrictions,  which,  however,  ob- 
viously did  not  prove  to  be  any  obstacle  thereto.  On 
the  contrary,  these  restrictions  actually  subserved  their 
sales  activities  by  providing  ready  purchasers  for  the 
houses.  No  doubt,  both  anticipated  this.  There  is,  of 
course,  no  evidence  to  disiDute  the  obvious  inference  that 
they  did.  In  any  case,  they  used  the  taxpayer  as  a  con- 
venient vehicle  for  the  sales  end  of  their  operations. 
Here,  too,  there  is  no  evidence  from  either  Bohannon 
or  Chamberlain,  or,  for  that  matter,  from  anyone  else, 
to  contradict  this  likewise  obvious  inference.  That 
neither  of  them,  nor  anyone  else,  was  called  to  testify 
that  their  main  purpose  was  not  to  sell  the  houses  but 
to  rent  them,  can  be  explained  on  no  other  theory  than 
that  their  over-all  objective  was  the  making  of  profit  on 
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the  eonstructiuu  and  sale  ol'  the  houses,  rather  than  on 
the  rental  thereof.  It  seems  to  us  fatuous  to  contend 
that  men  who  had  for  years  been  engaged  in  the  buiUl- 
ing  and  sale  of  large  housing  projects,  should  organize 
a  $5,UU0  corporation  to  borrow  more  than  $o,000,UUU, 
hirgely  on  their  own  personal  guarantee,  to  build  houses 
"primarily"  for  rental  purposes,  using  the  word  "pri- 
marily" in  the  taxi)ayer's  sense  of  "ehielly."  Ob- 
viously, the  amount  borrowed  could  not  have  been  re- 
jjaid  out  of  the  rents,  or  otherwise  than  by  a  sale  of  the 
houses.  And,  of  course,  if  Congress  intended  to  use 
the  word  "i)rimarily"  in  tlie  sense  of  "essential,"  as 
we  think  it  did,  it  may  be  assumed  the  taxi)ayer  would 
concede  that  the  houses  were  held  ])rimarily  for  sale 
within  the  meaning  of  the  statute.  For  the  taxpayer's 
sales  activities  were  not  only  substantial,  in  the  sense 
that  they  were  continuous  and  important,  but  they  were 
massive  in  all  but  its  first  taxable  year,  and,  wdiat  is 
more,  they  were  all  inclusive,  so  that  ultimately  they 
resulted  in  the  very  destruction  of  the  taxpayer's  rental 
business  and  in  the  dissolution  of  the  taxpayer  itself. 
It  is  to  be  noted  that  256  of  the  houses  were  sold  by  the 
taxpayer  prior  to  June  1,  1945  (R.  75),  that  is,  during 
the  period  of  hostilities.  This  was  more  tlian  one  third 
of  the  700  built.  But,  of  those  sold  during  that  time, 
only  50  were  sold  to  the  original  tenants  under  the  lease- 
option  agreements;  203  of  them  w^re  sold  to  non-ten- 
ants, and  3  to  new  tenants  who  were  not  given  oi)tions 
to  purchase.  Of  course,  the  fact  that  the  taxj^ayer  was 
able  to  sell  206  of  the  houses  to  non-tenants,  as  well  as 
to  new  tenants,  meant  that  that  mnn])er  of  the  original 
tenants  had  vacated  the  houses  during  the  period  of 
hostilities.  Moreover,  during  the  entire  ])eriod  of  the 
tax]iayer's  existence,  only  286  of  the  houses  were  sold 
to  the  original  tenants.    We  do  not  know  how  mnnv  of 
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these  were  repossessed,  although  we  do  know  that  105 
houses  which  had  been  sokl  were  repossessed.  In  any 
event,  the  majority  of  the  remaining  houses,  including 
those  that  had  been  repossessed,  were  sold  to  non-ten- 
ants; only  11  of  them  being  sold  to  new  tenants  who, 
however,  had  not  been  given  options  to  purchase.  In 
other  words,  none  but  the  original  tenants  appears  ever 
to  have  been  given  a  long  term  rental  agreement,  thus, 
leaving  the  taxpayer  a  freer  hand  to  sell. 

Of  course,  only  the  general  course  of  these  events 
could  have  been  foreseen.  But  the  obvious  infer- 
ence they  suggest  is  that  the  taxpayer's  basic  purpose 
was  not  the  renting  of  the  houses,  which  it  accommo- 
dated to  the  exigencies  of  a  situation  requiring  their 
sale,  but  that  it  was  the  sale  of  the  houses,  which  it  ac- 
commodated to  a  situation  requiring  their  rental.  To 
put  it  another  way,  the  picture  is  not  of  a  rental  proj- 
ect which  was  forced  into  liquidation  by  the  course  of 
events,  but  of  a  sales  j)roject  in  connection  with  which 
the  renting  of  the  houses  constituted  only  a  means  to 
the  end. 

What  we  have  already  said  suffices,  we  think,  to  an- 
swer the  taxpayer's  contention  that  the  circumstances 
to  which  it  particularly  adverts  require  this  Court  to 
draw  the  conclusion,  contrary  to  that  drawn  by  the  Tax 
Court,  namely,  that  the  houses  were  held  by  it  chiefly 
for  rent.  These  circumstances  may  be  summarized  as 
follows : 

(1)  the  advertising  of  the  houses  for  rent  (Br.  24- 
25)  ; 

(2)  the  critical  war  situation  which  led  the  Govern- 
ment to  invite  the  construction  of  defense  housing  with 
rental  conditions  imposed  thereon   (Br.  25-28)  ;  and 

(3)  the  character  of  the  taxpayer's  activities,  both 
with  respect  to  the  renting  of  the  houses  and  their  sale 
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(Br.  28-32).  Suffice  it  here  to  say  that  the  taxpayer's 
argunieiit  based  on  these  eircuiiistaiices  i<i,iiores  the  es- 
sential facts  and  jjarticuhirly  the  over-all  picture  of  its 
operations  of  whidi  they  are  a  part. 

The  taxpayei-'s  ruitlici"  contention  (Br.  33-45)  that 
it  was  not  engaj^cd  in  tlic  business  of  selling  at  all,  be- 
cause its  selling:  activities  were  not  acconii)anied  by  any 
extended  development  or  sales  activities,  is  wholly  with- 
out merit.  Such  as  it  is,  the  arnument  ])roceeds  U])on 
the  obviously  erroneous  assumption  that  the  construc- 
tion of  the  houses  was  undertaken  solely  for  rental  pur- 
poses. The  contrary  is  obviously  the  fact,  and  its  sales 
activities  speak  for  themselves. 

As  far  as  concerns  the  taxi)ayer's  final  contention 
(Br.  45-50),  that  the  Tax  Court's  memorandum  de- 
cision of  Fe])ruary  15,  1949,  in  the  case  of  Elgin  Build- 
in  </  Corj).  V.  Coiiimissiourr  (1949  P-H  T.  C.  Memo- 
randum Decisions,  par.  49,015),  is  on  all  fours  with  the 
case  at  bar  and  should  ho  followed  here,  it  should  suf- 
fice to  say  that  the  Tax  Court,  in  its  opini(m  in  the  case 
at  bar,  pointed  out  that  the  cited  case  was  the  sole  reli- 
ance of  the  taxpayer  below,  but  was  to  be  distinguished 
on  its  facts.  In  any  event,  however,  the  Tax  Court's 
decision  therein  is  not  controlling  here. 

CONCLUSION 

For  the  reasons  stated,  the  Tax  Court's  decisions 
should  be  affirmed. 

Respectfully  submitted, 

Theron  Lamar  Cafdle, 
Assisfnvt  Attorney  Genrral. 
Ellis  N.  Slack, 
A.  F.  Prescott, 
Carlton  Fox, 
Special  Assistants  to  the 
ArARCH.  1951.  Attornry  General. 
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APPENDIX 

Internal  Revenue  Code : 

Sec.  117.  Capital  Gains  and  Losses. 
***** 

(j)  [as  added  by  Sec.  151  (b)  of  the  Revenue 
Act  of  1942,  c.  619,  56  Stat.  798,  and  amended  by 
Sec.  127  of  the  Revenue  Act  of  1943,  c.  63,  58  Stat. 
21]  Gains  and  Losses  from  Involuntary  Conversion 
and  From  the  Sale  or  Exchange  of  Certain  Prop- 
erty Used  in  the  Trade  or  Business. — 

(1)  Definition  of  Property  Used  in  the  Trade 
or  Business. — For  the  purposes  of  this  subsec- 
tion, the  term  "property  used  in  the  trade  or 
business"  means  property  used  in  the  trade  or 
business,  of  a  character  which  is  subject  to  the 
allowance  for  depreciation  provided  in  section 
23  (1)  held  for  more  than  6  months,  and  real 
property  used  in  the  trade  or  business,  held  for 
more  than  6  months,  which  is  not  (A)  property 
of  a  kind  which  would  properly  be  includible  in 
the  inventory  of  the  taxpayer  if  on  hand  at  the 
close  of  the  taxable  year,  or  (B)  j^i'operty  held 
by  the  taxpayer  primarily  for  sale  to  customers 
in  the  ordinary  course  of  his  trade  or  business. 
Such  term  also  includes  timber  with  respect  to 
which  subsection  (k)  (1)  or  (2)  is  applicable. 

(2)  General  Rule. — If,  during  the  taxable 
year,  the  recognized  gains  u]:)on  sales  or  ex- 
changes of  property  used  in  the  trade  or  busi- 
ness, plus  the  recognized  gains  from  the  com^Dul- 
sory  or  involuntary  conversion  (as  a  result  of 
destruction  in  whole  or  in  part,  theft  or  seizure, 
or  an  exercise  of  the  power  of  requisition  or  con- 
demnation or  the  threat  or  imminence  thereof) 
of  prox)erty  used  in  the  trade  or  business  and 
capital  assets  held  for  more  than  6  months  into 
other  x^roperty  or  money,  exceed  the  recognized 
losses  from  such  sales,  exchanges,  and  conver- 
sions, such  gains  and  losses  shall  be  considered 
as  gains  and  losses  from  sales  or  exchanges  of 
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capital  assets  held  for  more  than  6  months.    If 

such  ^aiiis  do  not  exceed  such  losses,  such  gains 
and  josses  shall  not  he  considered  as  gains  and 
losses  from  sales  or  exchanges  of  capital  assets. 
For  the  purposes  of  this  paragraph : 

(A)  In  determining  under  this  i)aragra]>h 
whether  gains  exceed  losses,  the  gains  and 
losses  deserihed  therein  shall  he  included  only 
if  and  to  the  extent  taken  into  account  in  com- 
puting net  income,  except  that  suhsections  (h) 
and  (d)  shall  not  api)ly. 

(B)  Losses  upon  the  destruction,  in  whole 
or  in  })art,  theft  or  seizure,  or  rcujuisition  or 
condenmation  of  proi)erty  used  in  the  trade 
or  })usiness  or  cai)ital  assets  held  for  more  than 
()  months  shall  ))e  considered  losses  from  a 
compulsory  or  involuntary  conversion. 


(26U.S.C.  1946  ed.,  Sec.  117.) 

Treasury  Regulations  111,  promulgated  under  the  In- 
ternal Revenue  Code : 

Sec.  29.117-7  [as  amended  hy  T.  D.  r):]9A,  194-t 
Cum.  Hull.  274,  27()].  (rains  (ukI  Losses  from  In- 
volmihirji  ('onvC'rsio)is  <ni(I  from  I  lie  SdJc  or  E.r- 
(■Ikuhjc  of  ('(rtdiu  Pro  perl//  I'srd  in  flic  Trade 
or  Business. — Section  117  (j)  provides  that  the 
recognized  gains  and  losses 

(a)  from  the  sale,  exchange,  or  involuntary 
convei'sion  o\  ])roperty  used  in  the  trade  or  husi- 
ness  of  the  taxpayer  at  the  time  of  the  sale,  ex- 
change, or  involuntary  conversion,  held  for  more 
than  six  months,  which  is 

(1)  of  a  character  sul)ject  to  the  allowance 
for  depreciation  provided  in  section  2:>  (1),  or 

(2)  real  i)roperty, 

provided  that  su<'h  ])roperty  is  not  of  a  kind 
which  would  properly  he  includihle  in  the  inven- 
tory of  the  tax]inyer  if  on  liand  at  the  close  of 
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the  taxable  year,  or  is  not  held  by  the  taxpayer 
primarily  for  sale  to  customers  in  the  ordinary 
course  of  trade  or  business,  and 


shall  be  treated  as  gains  and  losses  from  the  sale  or 
exchange  of  capital  assets  held  for  more  than  six 
months  if  the  aggregate  of  such  gains  exceeds  the 
aggregate  of  such  losses.  If  the  aggregate  of  such 
gains  does  not  exceed  the  aggregate  of  such  losses, 
such  gains  and  losses  shall  not  be  treated  as  gains 
and  losses  from  the  sale  or  exchange  of  capital 
assets. 
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Nos.  12,728  and  12,729 
IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Rolling  WOOD  Corporation, 


Petitioner, 


vs. 


Commissioner  of  Internal  Revenue, 

Respondent. 


David  D.  Bohannon, 


vs. 


V 


Petitioner, 


Commissioner  of  Internal  Revenue, 

Respondent. 


Petitions  for  Review  of  Decisions  of  the 
Tax  Court  of  the  United  States. 

REPLY  BRIEF  FOR  PETITIONERS. 


All  of  the  facts  in  these  cases  are  stipulated. 

On  the  facts,  Respondent  is  in  an  impossible  position; 
hence,  his  brief, — based  upon  many  assumptions  and  in- 
ferences  not   possible    within    the    record, — attempts   to 
ignore  determinative  facts  which  Respondent  has  stipu 
lated. 


Petitioners'  position  requires  only, — and  of  course  Pe- 
titioners will  receive, — a  determination  of  the  issues  on 
the  facts  and  only  those  inferences  founded  upon  the 
facts. 

The  impact  of  World  War  II  can  not  be  ignored  as 
Kespondent  has  attempted  to  do.  The  issue  in  these  cases 
is  not  what  Rollingwood  Corporation  would  have  done  if 
World  War  II  had  not  occurred,  but  on  the  contrary  the 
issue  is  what  RollingAvood  Corporation  in  fact  did  do 
because  of  World  War  II,  the  requirements  of  the 
United  States  Government  for  rental  housing  and  the 
policies  and  requirements  of  the  United  States  Govern- 
ment in  connection  therewith.  In  fact  Rollingwood  Cor- 
poration would  probably  never  have  existed  but  for 
World  War  II  and  the  requirements  of  the  United  States 
Government  for  rental  housing. 

Likewise  what  Mr.  Bohannon  would  have  done  but  for 
the  occurrence  of  World  War  II,  what  he  did  prior  to 
World  War  II  and  what  he  did  after  World  War  II  are 
not  of  any  significance  whatever.  The  Respondent  has 
stipulated  (Stip.  ^  35;  R.  40)  that  Mr.  Bohannon  shortly 
after  Pearl  Harbor  disbanded  his  sales  force  and  there- 
after maintained  no  sales  force;  and  thereafter  engaged 
in  no  advertising  and  in  no  land  development  or  sales 
programs  and  that  during  all  times  here  involved  Mr. 
Bohannan  devoted  substantially  his  entire  time  and  at- 
tention to  the  war  housing  project  of  Rollingwood  Cor- 
poration and  other  war  housing  projects. 

If  World  War  II  had  not  occurred  Rollingwood  Cor- 
poration  (if  it  be  assumed  that  it  would  have  been  or- 


ganized  if  the  war  had  not  occurred)  or  Mr.  Bohannon: 
(a)  might  have  built  houses  for  sale  rather  than  for 
rental;  (b)  might  have  been  able  to  obtain  materials  for 
the  construction  of  houses  without  having  to  obtain 
priorities  from  a  War  Production  Board;  (c)  might  have 
operated  a  business  similar  to  Mr.  Bohannon 's  prewar 
business  without  restrictions  placed  upon  the  sale  of 
houses  by  the  National  Housing  Agency  or  the  War  Pro- 
duction Board;  (d)  might  have  placed  ''For  Sale"  signs 
rather  than  "For  Rent"  signs  on  houses  built  for  sale; 
(e)  might  have  advertised  houses  for  sale  rather  than  for 
rent;  and  (f)  might  have  sold  houses  rather  than  rented 
them  in  accordance  with  an  announced  and  advertised  in- 
tention and  in  conformity  to  the  policies  of  the  United 
States  Government.  But  these  are  not  the  facts  of  these 
cases  nor  should  inferences  be  drawn  from  what  might 
have  been. 

On  the  contrary  the  facts,  in  addition  to  showing  such 
change  in  Mr.  Bohannon 's  business,  also  show:* 

(1)  Rollingwood's  private  War  housing  project  was 
initiated  by  a  most  critical  War  industry  and  not  by 
Rollingwood  Corporation  or  Mr.  Bohannon.  (R.  24,  25, 
26.) 

(2)  This  project  was  undertaken  and  completed  in 
accordance  with  the  policies  of  the  United  States  Govern- 
ment to  encourage  the  construction  of  defense  houses 
for  rent.  (R.  26,  27.) 


•These  facts  speak  for  themselves,  and  show  the  total  lack  of 
similarity  between  the  cases  now  before  this  Court  and  the  facts  of 
Rubino  v.  Commissioner, F.  (2d)  Nos.  12,535-12,536  (de- 
cided January  2,  1951),  1951  P.H.  Tax  Service,  Vol.  4,  1172,225. 


(3)  The  conditions  imposed  by  the  U.  S.  Government 
on  the  issuance  of  priorities  and  the  agreements  made  by 
Rollingwood  Corporation  with  the  United  States  Govern- 
ment in  connection  with  such  i)riorities  required  the 
rental  of  said  houses.  (Exhibits  1  and  3.) 

(4)  Rollingwood  Corporation  displayed  on  the  con- 
struction site  of  this  project  two  large  signs  setting  forth 
the  rent  of  these  houses  as  a  rent  of  $50.00  ])er  month. 
(R.  34,  35.) 

(5)  Rollingwood  Corporation  conspicuously  advertised 
these  houses  "For  Rent — $50.00  a  month  New  3-Bedroom 
Homes."  (R.  35.) 

(6)  Rollingwood  Corporation's  rental  expenses  in- 
cluded $5,432.53  for  advertising  in  the  years  1944  and 
1945.  (Exhibit  16,  Stip.  H  30,  R.  39.) 

(7)  Rollingwood  Corporation,  in  fact,  immediately 
rented  all  of  said  houses.  (R.  32-34.) 

(8)  Rollingwood  Corporation  not  only  committed  itself 
in  writing  to  a  thirty  months  rental  of  each  of  said 
houses,  but  also  by  granting  an  exclusive  option  to  pur- 
chase to  each  of  its  tenants,  placed  its  power  to  sell  each 
of  said  houses  beyond  its  control  for  thirty  months,  ex- 
cept to  one  person,  i.e.,  the  tenant  thereof.  This  then 
eliminated  all  of  the  other  possible  purchasers  within  the 
market  to  w^hom  such  houses  might  have  been  sold.  (R. 
32-34,  44,  45.) 

(9)  Rollingwood  Corporation  rented  these  houses  for 
an  average  period  of  22.9  months.  (R.  32,  37,  38,  Exhibit 
11  and  computations  therefrom.) 


(10)  Rollingwood  Corporation  was  a  successful  rental 
enterprise  financially.   (Exhibit  16,  Stip.  ^  30,  R.  39.) 

(11)  Rollingwood  Corporation  never  displayed  any 
"For  Sale"  signs  on  any  of  said  houses  nor  on  the  Rol- 
lingwood tract.  (R.  35.) 

(12)  Rollingwood  Corporation  never  had  any  sales 
force  for  the  purpose  of  selling  said  houses.  (R.  36.) 

(13)  Rollingwood  Corporation,  following  the  comple- 
tion of  the  construction  of  its  project,  on  August  14,  1943, 
never  engaged  in  any  developmental  activity  with  respect 
to  the  Rollingwood  tract  or  said  project,  and  never  sub- 
divided, nor  otherwise  improved  any  of  its  properties.  (R. 
32,  35,  36.) 

Not  only  has  Respondent  sought  to  have  this  Court 
ignore  all  of  the  foregoing  facts  and  circumstances,  but 
in  addition  and  without  any  explanation  Respondent  has 
also  represented  to  this  Court  that  based  upon  Schedule 
C  of  each  of  the  tax  returns  of  Rollingwood  Corporation, 
the  expenses  of  the  sale  of  houses  by  Rollingwood  Cor- 
poration in  the  years  1944,  1945,  1946  and  1947  were,  re- 
spectively, $344.17,  $52,293.02,  $320,085.81  and  $57,755.48. 

The  facts  and  the  only  facts  shown  in  the  Record,  are 
that  these  expenses  consisted  of  credits  allowed  to  pur- 
chasers on  the  purchase  price  of  houses  by  reason  of  rent 
previously  paid  and  so  allowed  in  accordance  with  the 
lease-option  agreements  under  which  such  houses  were 
rented,  and  such  necessary  adjustments  as  were  charged 
to  the  purchaser  at  the  time  of  sale  for  insurance,  taxes, 
interest,  etc.,  and  because  of  the  transfer  to  the  purchaser 
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of  the  F.H.A.  reserve  fund  created  by  Rollingwood 
Corporation  for  taxes  and  insurance.  Respondent's  rep- 
resentation is  untenable  in  the  face  of  the  note  at  the 
bottom  of  Schedule  C  of  the  1945  return  (a  similar  note 
appears  at  the  bottom  of  Schedule  C  to  the  1946  and  1947 
returns)  which  reads  as  follows: 

''Consistent  with  the  prior  year  taxpayer  has  re- 
ported as  adjustment  to  the  sale  price  miscellaneous 
items  charged  to  purchaser  of  jiroperty  at  time  of 
sale,  i.e.,  insurance,  taxes,  interest,  etc.,  and  for  al- 
lowances given  purchaser  for  rentals  x^^id  by  pur- 
chaser during  occupancy  under  option  to  buy  agree- 
ment and  for  F.H.A.  reserve  fund  for  taxes  and  in- 
surance taken  over  by  purchaser  at  time  of  sale." 

Because  the  Record  contains  no  facts  to  support  Re- 
spondent's position,  he  then  leaps  to  the  conclusion  that 
Rollingwood  Corporation  was  unprofitable  as  a  rental  en- 
terprise. Besides  the  doubtful  relevancy  of  this  alleged 
fact,  Respondent's  conclusion  is  too  hastily  drawn. 

In  the  first  taxable  year  of  its  existence  (a  period  of 
approximately  9i/2  months),  Rollingwood  Corporation's 
gross  rental  income  was  $343,766.07,  while  its  expenses 
were  only  $338,095.03.  In  this  first  year  it  realized  a  net 
profit  of  $5,671.04  after  having  deducted  all  other  ex- 
penses of  any  kind  or  nature,  including: 

1.  All  interest  payments  on  borrowed  money,  i.e.,  the 
sum  of  $111,206.79. 

2.  A  depreciation  expense   amounting    to    $66,480.10. 
(Exhibit  16,  Stip.  ^  30,  R.  39.) 

In  its  second  fiscal  year,  ended  May  31,  1945,  Rolling- 
wood  Corporation's  gross  rental  income  was  $338,683.87 


while  its  expenses  declined  to  only  $315,496.79.  In  this 
year  it  realized  a  net  profit  from  rental  activities  of 
$23,1  S7.08,  after  having  deducted  all  other  expenses  of 
any  kind  or  nature,  including: 

1.  All  interest  pajanents  on  borrowed  money,  i.e.,  the 
sum  of  $111,704.89. 

2.  A   depreciation    expense   amounting   to   $65,984.96. 
(Exhibit  16,  Stip.  ^  30,  R.  39.) 

To  fairly  appraise  the  investment  value  and  profit 
potential  of  such  an  enterprise,  it  would  be  necessary 
to  project  these  results  over  a  substantial  number  of 
years.  If,  at  the  end  of  its  second  fiscal  year  ended  May 
31,  1945,  and  if  it  were  assumed  that  the  rental  expenses 
of  Rollingwood  Corporation  would  remain  as  high  as 
in  1945  (which  would  be  highly  improbable),  and  if  its 
future  were  projected  for  30  years  on  the  basis  of  its 
1945  experience  (the  useful  life  of  these  houses  stipulated 
to  have  been  built  of  good  materials  and  to  have  provided 
permanent  housing  facilities  would  extend  more  than  30 
years)  then  it  would  be  reasonable  to  conclude  that  over 
such  thirty-year  period: 

The  gross  income  from  rental 

operations  would  be  $10,160,516.10 

The  gross  expenses  of 

all  kinds  would  be  9,464,903.70 

The  net  profit  would  be  695,612.40 

The  reserve  for 

depreciation  would  be  1,979,548.80 

and  Rollingwood  Corporation  (except  for  any  forced  dis- 
poBition  of  its  houses  through  the  exercising  of  any  ten- 
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ant's  exclusive  option  to  purchase)  would  still  have  been 
the  owner  of  these  houses.* 

YET  RESPONDENT  ARGUES  AND  CONCLUDES 
THAT  THE  COST  OF  THIS  RENTAL  PROJECT  WAS 
OUT  OF  ALL  PROPORTION  TO  ANY  POSSIBLE 
GAIN! 

Very  appropriate  here  are  the  remarks  of  Judge  John- 
son in  the  case  of  Julia  K.  Robertson, TC , 

P-H  TC  Memo  Par.  49234  (1949)  (cited  by  Petitioners 
herein  only  for  its  reasoning  rejecting  a  similar  argu- 
ment since  it  is  a  factually  different  case  from  this  one) 
as  follows: 

"All  circumstances  concerning  the  acquisition  and 
use  of  these  properties  in  the  taxable  years  stamp 
them  as  rental  or  investment  })roperty  and  not  prop- 
erty held  primarily  for  sale. 

"Respondent's  adverse  conclusion  is  based  largely 
upon  assumptions  and  deductions.  He  contends:  (a) 
since  it  appears  that  petitioner  derived  a  larger  per- 
centage of  profits  from  sales  than  from  rentals  'it  is 
not  reasonable  to  assume'  that  he  would  borrow  over 
a  million  dollars  to  receive  a  small  rental  income 
rather  than  a  'reaping  of  profits'  from  sales;  (b) 
that  petitioner,  prior  to  1943,  ha^dng  been  profitably 
engaged  in  building  houses  for  sale,  except  for  the 
fact  that  he  'had  no  other  alternative'  would  not 
have  changed  his  business  to  that  of  rental;  and  (c) 
petitioner's  1946  resumption  of  building  for  sale  in- 
dicates that  in  the  taxable  years  he  was  holding  the 


*The  foregoing  computations  are  based  on  Exhibits  16  and  22. 
In  Exhibit  16  the  Expense  item  "Real  estate  taxes"  was  adjusted 
by  a  reduction  of  $4,968.60  shown  as  a  "Correction  of  Estim.ate  of 
Real  EJstate  Taxes"  on  Exhibit  16,  and  as  shown  on  the  Amended 
Return,  Exhibit  22. 


property  for  sale,  and  cites  Neils  Schultz,  44  BTA 
146,  where  the  taxpayer,  after  renting  the  property 
for  some  years  before  selling  it,  was  nevertheless 
found  to  have  held  the  property  primarily  for  sale. 
There,  however,  the  sale  involved  property  sold  in  the 
taxable  years,  and  not  subsequently.  There  also  the 
Court  found  specifically  that  the  taxpayer  'acquired 
the  land  to  be  held  for  sale  to  customers'  and  the 
evidence  here  justifies  no  such  finding. 

"It  matters  not  whether  petitioner,  from  necessity 
or  from  choice,  changed  his  business  in  the  taxable 
years  from  building  houses  for  sale  to  building  them 
for  rent.  The  question  is,  did  he  make  such  change, 
and  the  evidence  shows  that  he  did.  Many  individu- 
als  in  the  war  years  changed  the  kind  of  business 
in  which  they  were  engaged.  In  some  instances  the 
ratio  of  profits  were  larger,  and  in  others  smaller, 
but  as  patriotic  citizens  they  cooperated,  regardless 
of  results.  A  vast  majority  of  them  also,  when  the 
war  ended,  resumed  the  same  business  in  which  they 
had  been  theretofore  engaged,  as  did  the  petitioner." 
(Emphasis  added.) 

Respondent  has  further  confused  and  treated  as  com- 
parable (a)  Rolling-wood  Corporation's  rental  business  as 
it  existed  during  its  second  fiscal  year  and  (b)  Rolling- 
wood  Corporation's  rental  business  as  it  existed  after 
221  of  its  tenants  had  forced  it  to  dispose  of  221  of  its 
houses  by  each  such  tenant  exercising  his  exclusive  right 
to  purchase  the  house  in  which  he  resided. 

Rollingwood  Corporation  during  its  first  two  fiscal 
years  was  a  large  rental  housing  project,  and  a  highly 
profitable  one. 
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In  its  third  fiscal  year  ended  May  31,  1946  (this  entire 
year  being  after  V-E  Day  and  9i/^  months  of  it  after  V-J 
Day),  221  of  Rollingwood  Corporation's  tenants  forced 
the  sale  to  them  of  221  houses  by  each  such  tenant  exer- 
cising the  option  to  purchase  tlie  house  in  which  he  re- 
sided. (Stip.  U  28,  R.  37  and  38,  Exhibit  11  and  computa- 
tions therefrom.) 

Rollingwood  Corporation  during  its  last  two  fiscal  years 
was  neither  a  large  rental  housing  project  nor  a  profit- 
able one. 

This  post-war  action  of  the  tenants  could  not  have  been 
foreseen  (only  7.1%  of  the  options  were  exercised  during 
the  War),  especially  since  tenants  were  in-migrant  war 
workers.  (Stip.  H  28,  R.  37,  38,  Exhibit  11  and  computa- 
tions therefrom.) 

At  the  time  these  options  were  granted,  in  1943,  World 
War  II  was  in  a  very  critical  condition.  It  is  common 
knowledge  that  it  was  then  generally  believed  the  War 
would  continue  for  many  years. 

It  is  obvious  that  so  long  as  Rollingwood  Corporation 
had  a  large  number  of  houses  to  rent  its  gross  rental  in- 
come was  gigantic  and  it  was  profitable.  But  when,  due  to 
conditions  beyond  its  control,  it  ceased  to  be  either  a 
large  or  a  profitable  rental  business,  it  was  forced  to  sell 
itself  out  of  the  rental  business,  and  to  convert  capital 
assets  into  cash. 

Respondent's  brief,  concerned  with  vague  generalities 
and  not  with  the  specific  basic  issue  of  these  cases,  in 
addition  to  its  erroneous  assumptions  and  inferences 
above  and  beyond  the  Record*  concedes  the  specific  propo- 
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sition,  both  of  fact  and  of  law,  established  in  Petitioner's 
Brief  that  Rollingwood  Corporation  disposed  of  the 
capital  assets  involved  in  these  cases  (houses  built  for 
and  devoted  to  rental  purposes),  under  circumstances 
which  in  view  of  the  decisions  of  the  Tax  Court  and  of 
this  Court  would  not  convert  these  capital  assets  into 
assets  held  primarily  for  sale  to  customers  in  the  ordi- 
nary course  of  business,  i.e.,  in  the  sale  thereof  by  Rol- 
lingwood Corporation,  it: 

(a)  never  engaged  in  any  activities  to  promote  sales; 

(b)  never  displayed  any  ''For  Sale"  signs  on  any  of 
the  properties  involved; 

(c)  never  maintained  any  sales  force  for  the  purpose 
of  selling  said  properties; 

(d)  never  engaged  in  any  developmental  activities  of 
any  kind  or  nature  after  the  rental  thereof.  (Stip. 
pars.  21,  25,  R.  32,  35,  36.) 

The  decisions  of  this  Court  to  which  Respondent  refers 
{Richards  v.  Commissioner,  81  F.  (2d)  369,  and  Ehrman 
V.  Commissioner,  120  F.  (2d)  607),  have  no  applicability 
here  because  they  very  properly  dealt  with  situations  en- 
tirely different  from  that  here  presented. 

The  law  of  taxation,  involving  all  phases  of  economic 
activity,  has  not  developed  into  the  comprehensive  body 
of  law  which  it  is  today  by  such  vague  generalities.  It 
has  developed  by  the  process  of  literally  thousands  of 
Court  decisions  establishing  on  which  side  of  the  line 
should  fall  cases  involving  facts  similar  in  some  respects 
to,  but  different  in  other  respects  from  those  of  previous 
cases. 
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This  case  is  not  like  the  Ehrman  and  Richards  decisions 
for  all  of  the  reasons  set  forth  and  upon  all  of  the 
authority  cited  in  Petitioners'  Brief  (pages  33-50).  Re- 
spondent does  not  attempt  to  meet  either  the  reasons  or 
the  authority  there  set  forth. 

His  attempts  to  read  the  word  ''primarily"  out  of  the 
Statute  altogether  are  without  merit.  First  to  Respondent 
"primarily"  means  ''essential."  After  taking  this  step,  he 
jumps   from  "essential"   to   "substantial." 

In  the  Richards  case  this  Court  was  very  careful  to 
follow  closely  the  language  of  Section  117  of  the  Code 
itself  when  it  decided  that  the  word  "held"  was  a  more 
inclusive  term  than  the  word  "purchase,"  despite  very 
strong  Congressional  history  to  the  contrary,  which  ap- 
pears in  the  opinion  of  that  case  at  page  372  as  follows: 
"It  is  apparent  from  this  quotation  that  Congress 
considered    or    perhaps    contemplated    lowering    the 
tax  for  those  owners  'who  sell  property  not  primarily 
purchased  for  the  purpose  of  resale.'  " 

This  Court  in  these  cases  should,  we  believe,  follow  the 
statutory  language  upon  which  these  cases  are  to  be  de- 
cided (as  it  did  in  the  Richards  case),  and  consequently 
should  refuse  to  emasculate  Section  117  by  obliterating 
the  word  "primarily." 

In  the  decisions  of  this  Court  and  in  the  decision  of 
the  United  States  Court  of  Appeals  for  the  Eighth  Circuit, 
Albright  v.  U.  S.,  173  F.  (2d)  339  (1949),  it  is  obvious  that 
the  courts  have  given  the  words  "primarily  for  sale  to 
customers  in  the  ordinary  course  of  business"  their  full 
meaning  and  not  an  emasculated  one,  which  is  in  full 
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accord  with  the  legislative  history  of  this  statute.  Fur- 
thermore, a  contention  made  by  the  Respondent  similar 
to  that  which  he  is  making  in  these  cases  was  expressly 

rejected  in  U.  S.  v.  Bennett,  F.  (2d)  _ ,  January 

8,  1951,  Prentice-Hall  1951  Federal  Tax  Service  Volume 
4,  paragraph  72,227,  wherein  the  Court  held: 

"If  the  statute  had  been  intended  to  mean  what 
the  collector  contends  for,  the  word  'primarily'  would 
not  have  been  in  it.  Since  'primarily'  is  in  the  statute, 
it  seems  clear  to  us  that  to  hold,  as  the  collector 
contends,  that  the  main,  the  first,  purpose  of  the 
keeping  of  these  breeder  cattle  was  for  sale,  does 
complete  violence  to  the  statute  and  to  its  purpose 
and  intent."  (Emphasis  added.) 

Property  "held  by  the  taxpayer  primarily  for  sale  in 
the  course  of  his  trade  or  business"  has  been  excluded 
from  the  definition  of  capital  assets  since  the  Revenue  Act 
of  1924  (C.  234,  43  Stat.  253,  Section  208). 

"Property  held  by  the  taxpayer  primarily  for  sale  in 
the  course  of  his  trade  or  business"  by  the  1924  Act,  was 
excluded  from  the  definition  of  capital  assets  in  order  to 
plug  a  loop  hole  in  the  Revenue  Act  of  1921  (Section 
206,  C.  136,  42  Stat.  227).  Under  the  1921  Act  (which 
first  established  in  this  country  the  "capital  gain" 
method  of  taxation  not  theretofore  used  in  this  country) 
property  of  a  kind  which  would  properly  be  included  in 
the  taxpayer's  inventory  was  excluded  from  the  defini- 
tion of  capital  assets  and  there  was  doubt  whether  real 
property,  when  it  constituted  economically  the  "inven- 
tory" of  a  taxpayer,  could  properly  be  included  in  the 
term  "inventory"  from,  an  accounting  standpoint.   The 


14 


intent  of  Congress  in  passing  the  1924  Act  was  to  make 
certain  that  '' dealer"  real  estate,  like  the  "inventory" 
of  a  retailer  or  manufacturer  of  goods,  would  be  excluded 
from  the  capital  gain  method  of  taxation.  H.R.  No.  179, 
68th  Cong.,  1st  Sess.,  p.  19,  1939-1  Cum.  Bull.  (Part  2)  255, 
and  S.R.  No.  398,  68th  Cong.,  1st  Sess.,  p.  22,  1939-1  Cum. 
Bull.  (Part  2)  281.  This  doubt  was  well  founded  because 
in  the  Keeney  case,  17  BTA  560,  the  Board  held  a  real 
estate  dealer  not  excluded  from  the  capital  asset  method 
of  taxation  (under  the  1921  Act)  because  real  property 
should  not  properly  be  included  in  taxpayer's  inventory. 

The  Revenue  Acts  of  1938  (C.  289,  52  Stat.  447)  and 
1942  (Section  151,  C.  619,  56  Stat.  798)  have  absolutely 
nothing  to  do  with  the  question  before  this  Court.  The 
1938  Act,  as  a  relief  measure  excluded  business  property 
subject  to  depreciation  from  the  loss  limitations  (and  as 
a  corollary  from  the  gain  benefits)  upon  the  sale  of  capi- 
tal assets.  Property  held  primarily  for  sale  to  customers 
in  the  ordinary  course  of  business,  however,  was  already 
excluded  by  the  1924  Act. 

As  a  relief  measure  the  1942  Act  restored  the  capital 
gain  benefits  to  the  sales  of  business  property  subject  to 
depreciation,  but  substantially  left  intact  the  benefits 
derived  from  the  removal  of  the  capital  loss  limitations 
on  the  sale  of  such  property  established  by  the  1938  Act. 
Here  again  the  1942  Act  had  absolutely  nothing  to  do 
with  property  held  primarily  for  sale  to  customers  in  the 
ordinary  course  of  business,  i.e.,  "dealer"  property,  be- 
cause this  type  of  property  was  already,  and  since  1924 
alwaj^s  has  been,  excluded  from  the  capital  gain  or  loss 
provisions  of  Section  117,  Nothing  in  the  legislative  his- 
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tory  of  these  Acts  is  to  the  contrary.  Furthermore  the 
effect  of  (a)  the  1934  Act  (Section  117,  C.  277,  48  Stat. 
640)  wherein  the  "dealer"  exception  was  changed  to 
''property  held  by  the  taxpayer  primarily  for  sale  to 
customers  in  the  ordinary  course  of  his  trade  or  business"; 
(b)  the  relief  measure  of  the  1938  Act;  (c)  the  relief  meas- 
ure of  the  1942  Act,  and  (d)  the  reduction  of  the  capital 
gain  ''holding  period"  from  2  years  in  1924  to  a  nominal 
6  months  period  by  the  1942  Act,  constitute  the  real 
history  of  this  period  and,  if  anything,  show  an  increas- 
ingly liberal  attitude  of  Congress  towards  the  capital 
gain  method  of  taxation  and  a  total  absence  of  any  in- 
tent to  narrow  the  definition  of  capital  assets. 

Petitioners  submit  that  they  have  met  their  burden  of 
proof  in  these  cases,  and  have  conclusively  established  that 
these  700  houses  were  constructed  and  built  for  rental 
and  never  held  primarily  for  sale  to  customers  in  the 
ordinary  course  of  business.  Petitioners  submit  that  this 
Court  should,  upon  two  separate  principles,  either  (a) 
independently  review  whether  these  houses  were  ever  held 
primarily  for  sale  to  customers  in  the  ordinary  course  of 
business  within  the  meaning  of  Section  117  (j)  as  a 
matter  of  law  based  upon  evidentiary  facts  which  are 
without  conflict,  or  (b)  reach  its  own  conclusions  of  fact 
without  regard  to  the  findings  of  fact  of  the  Tax  Court 
because  all  of  the  evidence  in  these  cases  has  been  stipu- 
lated in  writing. 

Respondent  cites  the  Richards  case,  81  F.  (2d)  369,  as 
being  opposed  to  the  first  principle,  but  has  ignored  Com- 
missioner V.  Boeing,  106  F.  (2d)  305,  overruling  the  Rich- 
ards caBe  on  this  point.  The  United  States  Court  of  Ap- 
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peals  for  the  Seventh  Circuit  also  has  held  this  issue  to  be 
one  of  law  for  the  appellate  court  to  determine.  Three 
States  Lumber  Company  v.  Commissioner,  158  F.  (2d)  61 
(1946). 

As  opposed  to  the  second  principle,  Respondent  states, 
without  any  authority,  that  the  question  in  these  cases 
is  whether  there  is  evidence  to  sustain  the  finding  of  the 
Tax  Court.  The  following  Courts  disagree  with  Respond- 
ent's statement: 

This  Court— 

Equitable  Life  Assurance  Society  v.  Irelan,  123  F. 
(2d)  462  (1941); 

This  Court— 

Pacific  Portland  Cement  Co.  v.  Food  Machinery 
Corp,,  178  F.  (2d)  541  (1949); 

The  United  States  Court  of  Appeals  for  the  Second 
Circuit — 

Orvis  V.  Higgins,  180  F.  (2d)  537  (1950),  cert,  de- 
nied 340  U.S.  810; 

The  United  States  Court  of  Appeals  for  the  District  of 
Columbia — 

Dollar  V.  Land,  184  F.  (2d)  245  (1950) ; 

The  United  States  Court  of  Appeals  for  the  Seventh 
Circuit — 

Wigginton  v.  Order  of  United  Coinmercial  Trav- 
elers, 126  F.  (2d)  659  (1942),  cert,  denied  317 
U.S.  636; 

The  United  States  Supreme  Court — 

United  States  v.  United  States  Gypsum  Co.,  333 
U.S.  364,  at  394  (1948). 
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We  also  note  Respondent's  failure,  along  with  that 
of  Honorable  Marion  J.  Harron,  the  judge  who  decided 
these  cases  on  behalf  of  the  Tax  Court,  to  discover  any 
ground  of  distinction  between  these  cases  and  the  Elgin 

Building  Corporation  case,  TC  ,  par.  49,015, 

P-H  TC  Memo  (1949),  stated  in  Petitioners'  Brief  to  have 
been  in  twelve  respects  identical  with  the  facts  of  these 
cases,  in  four  respects  weaker  than  the  facts  of  these 
cases,  and  in  no  respects  distinguishable. 

Dated,  San  Francisco,  California, 
March  31, 1951. 

Respectfully  submitted, 
Justin  M.  Jacobs, 
Garret  McEnerney  II, 
James  Shaughnessy, 

Counsel  for  Petitioners. 
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In  the  United  States  District  Court  in  and  for  the 
District  and  Territory  of  Hawaii 
Civil  No.  905 

HEE  KEE  CHUN,  Administratrix  of  the  Estate  of 

Chun  Chin,  Deceased, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

COMPLAINT 

First  Count 

I. 

The  action,  brought  under  Paragraph  20  of  Sec- 
tion 24  of  the  Act  of  March  3,  1911,  36  Stat.  1093,  as 
amended  (U.  S.  C.  Title  28,  Sec.  41(20))  as  amended. 
Title  28,  U.  S.  C.  (Investigation  of  1948),  Sec.  1346 
(a)  (2),  is  founded  upon  an  express  contract  with 
the  Government  of  the  United  States. 

II. 

The  amount  in  controversy  does  not  exceed  the 
sum  of  $10,000.00. 

III. 

Plaintiff  sues  in  the  capacity  of  Administratrix  of 
the  Estate  of  Chun  Chin,  deceased.  Said  Chun  Chin 
died  on  the  3rd  day  of  February,  1949,  in  Honolulu, 


4  Hee  Kee  Chun,  etc.,  vs. 

City  and  County  of  Honolulu,  Territory  of  Hawaii. 
On  the  11th  day  of  March,  1949,  she  was  duly  ap- 
pointed Administratrix  of  the  estate  of  Chun  Chin, 
deceased,  by  the  Circuit  Court  of  the  First  Judicial 
Circuit,  Territory  of  Hawaii,  Probate  No.  15642,  and 
she  has  duly  qualified  as  Administratrix  of  such 
estate. 

IV. 

The  Territoiy  of  Hawaii  is  a  duly  incorporated 
territory.  Section  91  of  the  Organic  Act,  so  far  as 
pertinent,  reads : 

"Except  as  otherwise  provided,  the  public 
property  set  and  transferred  to  the  United 
States  by  the  Republic  of  Hawaii,  under  the 
joint  resolution  of  administration  approved 
July  7,  1898,  mmibered  55(T)  (30th  S.  page 
750),  shall  remain  in  the  possession,  use  and 
control  of  the  Government  of  the  Territory  of 
Hawaii,  and  shall  be  maintained,  managed,  and 
cared  for  by  it,  at  its  own  expense  until  other- 
wise provided  for  by  Congress,  or  taken  for  the 
United  States  and  possession  of  the  United 
States  by  direction  of  the  President  or  of  the 
Government  of  Hawaii."  48  U.  S.  C.  A.,  Sec.  511. 

By  reason  thereof,  the  Ten*itory  of  Hawaii  became 
the  authorized  agent  of  the  defendant  in  the  main- 
tenance, management  and  care  of  the  public  property 
of  the  United  States  within  the  Territory  of  Hawaii. 
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V. 

On  or  about  the  30th  day  of  October,  1936,  the 
defendant's  authorized  agent,  Territory  of  Hawaii, 
and  said  Chun  Chin  entered  into  a  lease  agreement, 
in  writing,  a  copy  of  which  is  attached  hereto  and 
marked  Exhibit  "A"  and  made  a  part  hereof. 

That,  in  pursuance  to  said  lease,  said  Chun  Chin 
])uilt  a  new  two-story  building  on  said  premises  and 
occupied  same  in  1936,  and  from  1936,  up  to  the  time 
of  the  taking  by  the  defendant  as  hereinafter  de- 
scribed, said  Chun  Chin  operated  a  grocery  store  and 
a  gasoline  service  station  on  said  premises. 

Chun  Chin  as  duly  performed  all  of  the  conditions 
required  by  said  contract  to  be  performed  on  his 
part. 

VI. 

During  the  latter  part  of  1943,  Acting  Secretary 
of  the  Navy  Forrestal,  an  official  of  the  defendant, 
directed  Governor  I.  M.  Stainback  to  take  steps  to 
set  aside  the  land  described  in  Exhibit  ''A"  pursuant 
to  the  provisions  of  the  statute  quoted  in  Paragrajjh 
IV  hereof  for  use  of  the  United  States  Navy. 

VII. 

On  November  18,  1943,  the  Government  of  the 
Territory  of  Hawaii  issued  an  executive  order  set- 
ting aside  the  property  described  in  said  lease  agree- 
ment for  the  use  of  the  United  States  Navy, 
pursuant  to  the  direction  of  said  Secretary  of  the 
Navy  Forrestal. 
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VIII. 

That  in  August,  1944,  defendant,  through  its  au- 
thorized agent,  United  States  Navy  at  Pearl  Har- 
bor, took  possession  of  said  property  and  ousted  the 
plaintiff  from  said  property  and  occupied  the  said 
property  up  to  the  present  time. 

IX. 

By  virtue  of  the  breach  of  said  contract,  said 
Chun  Chin  has  suffered  damages  in  excess  of  the 
sum  of  $10,000.00  for  the  loss  of  his  building,  his 
businesses  and  his  lease  agreement,  but  waiving  any 
sum  in  excess  of  the  total  sum  of  $10,000.00. 

Second  Count 

For  a  separate  and  distinct  cause  of  action,  plain- 
tiff herein  reiterates  and  realleges  the  allegations 
contained  in  Paragraphs  II,  III,  IV,  VI  and  VIII 
of  the  First  Count. 

I. 

The  action,  brought  under  Paragraph  20  of  Sec- 
tion 24  of  the  Act  of  March  3,  1911,  36  Stat.  1093, 
as  amended  (U.  S.  C.  Title  28,  Sec.  41(20))  as 
amended.  Title  28,  U.  S.  C.  (Investigation  of  1948), 
Sec.  1346  (a)(2),  is  founded  upon  an  implied  con- 
tract with  the  Government  of  the  United  States. 

II. 

On  or  about  the  30th  day  of  October,  1936,  the 
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defendant's  authorized  agent,  Territoiy  of  Hawaii, 
I)ermitted  said  Chun  Chin  to  take  possession  of  the 
property  described  in  Exhibit  "A."  Thereafter 
said  Chun  Chin  built  a  new  two-story  building  on 
said  premises,  and  occupied  same  from  1936  up  to 
the  time  of  taking  in  August,  1944,  by  the  United 
States  Navy,  an  authorized  agent  of  the  defendant. 
In  October,  1936,  said  Chun  Chin  operated  a  grocery 
store  and  gasoline  service  station  on  said  premises 
with  the  consent  and  knowledge  of  the  defendant. 
He  was  prevented  in  the  operation  of  said  businesses 
in  August,  1944. 

III. 

By  reason  of  the  defendant's  occupation  of  said 
building,  said  Chun  Chin  has  suffered  damages  in 
the  sum  of  $10,000.00  for  the  loss  of  said  building. 

Wherefore,  plaintiff  demands  judgment  against 
the  defendant  in  the  sum  of  $10,000.00,  with  interest 
thereon,  for  the  loss  of  said  building,  and  costs,  or  in 
the  alternative  in  the  sum  of  $8,500.00,  with  interest 
thereon,  for  the  loss  of  said  building,  and  $1,500.00, 
with  interest  thereon,  for  the  loss  of  said  businesses 
and  lease  agreement,  and  costs. 

Dated:     Honolulu,  T.  H.,  March  31st,  1949. 

/s/  HEE  KEE  CHUN, 

Administratrix  of  the  Estate  of  Chun   Chin,  de- 
ceased, Plaintiff. 
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EXHIBIT  "A" 
General  Lease  No.  2515 

This  Indenture  made  this  30th  day  of  October, 
A.D.  1936,  between  the  Commissioner  of  Public 
Lands  for  and  on  behalf  of  the  Government  of  the 
Territory  of  Hawaii,  of  the  first  part,  hereinafter 
called  the  lessor,  and  Chun  Chin,  of  Aiea,  Oahu,  of 
the  second  part,  hereinafter  called  the  Lessee,  being 
the  highest  qualified  bidder  for  the  lease  duly  adver- 
tized and  sold  at  public  auction  in  conformity  with 
Section  73  of  the  Hawaiian  Organic  Act  and  the 
Laws  of  the  Territory  of  Hawaii : 

Witnesseth,  That  for  and  in  consideration  of  the 
rents,  covenants  and  agreements  hereinafter  re- 
served and  contained,  on  the  part  and  behalf  of  the 
said  Lessee,  to  be  paid,  kept  and  performed,  he,  the 
said  Lessor,  by  virtue  of  the  authority  in  him  vested, 
has  demised  and  by  these  presents  does  demise  and 
lease  unto  the  said  Lessee,  all  of  that  portion  of  the 
Government  Land  of 

Aiea,  Ewa,  Oahu,  being  Parcel  12-A,  Aiea 
Government  Remnants,  which  parcel  of  land  is 
more  particularly  described  as  follows : 

Being  portion  of  the  Government  land  of 
Aiea  situate  between  the  East  side  of  the  Oahu 
Railway  &  Land  Company's  Railroad  Right-of 
way  (80  feet  wide)  and  the  Southwest  side  of 
Kamehameha  Highway.  (N.R.H.  9-A) 

Beginning  at  a  pipe  at  the  East  corner  of  this 
parcel  of  land,  and  on  the  Southwest  side  of  Ka- 
mehameha Highway  (N.R.H.  9-A),  the  coordinates 
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of  said  point  of  beginning  referred  to  Government 
Survey  Trig.  Station  "Salt  Lake"  being  4387.34 
feet  North  and  8471.20  feet  West,  as  shown  on  Gov- 
ernment Survey  Registered  Map  2677,  and  running 
by  azimuths  measured  clockwise  from  true  South: 

1.  Along  the  foot  of  Bluff  along  government 
land,  the  direct  and  distance  being:  46°  00'  116.40 
feet  to  a  pipe ; 

2.  Thence  along  the  East  side  of  the  Oahu  Rail- 
way &  Land  Company's  Railroad  Right-of-way  on 
a  curve  to  the  left  with  a  radius  of  534.40  feet,  the 
direct  azimuth  and  distance  being:  183°  43'  33" 
100,33  feet  to  a  pipe ; 

3.  180°  05'  79.80  feet  to  a  pipe ; 

4.  177°  29'  28.60  feet  to  a  pipe ; 

5.  241°  02'  44"  17.65  feet  to  a  pipe; 

6.  Thence  along  the  Southwest  side  of  Kameha- 
meha  Highway  (N.R.H.  9-A),  on  a  curve  to  the 
right  with  a  radius  of  1035.48  feet,  the  direct  azi- 
muth and  distance  being,  335°  11'  57"  150.00  feet  to 
the  point  of  beginning. 

Area  0.218  Acre 

Subject,  however,  to  an  easement  right  in  favor 
of  the  Territory  of  Hawaii  for  the  existing  Drain 
Ditch  which  crosses  this  parcel  of  land  as  shown  on 
the  plan  hereto  attached  and  made  a  part  hereof, 
together  with  the  right  of  ingress  and  egress  to  and 
from  said  drain  ditch,  for  maintenance  and  repairs. 

To  Have  And  To  Hold,  all  and  singular  the  said 
premises  herein  mentioned  and  described  with  the 
appurtenances,  unto  the  said  Lessee,  for  and  during 
the  term  of  twenty  one   (21)   years,  to  commence 
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from  the  SOtli  day  of  October,  A.D.  1936:  Yielding 
And  Paying  therefore  the  annual  rent  of  Two  Hun- 
dred and  00/100  Dollars  ($200.00),  in  United  States 
gold  coin  or  currency,  payable  by  equal  semi-annual 
payments  in  advance,  at  the  office  of  the  Commis- 
sioner of  Public  Lands,  in  Honolulu,  on  the  30th 
day  of  each  October  &  April  of  each  and  every  year 
over  and  above  all  taxes,  charges  and  assessments  to 
be  levied  or  imposed  thereon  by  Legislative  Author- 
ity. 

The  Lessee  does  hereby  Covenant  to  and  with  the 
Lessor,  that  the  said  rent  shall  be  paid  in  manner 
aforesaid. 

And  Also,  That  the  Lessee  shall  and  will  from 
time  to  time  during  the  term  of  this  lease,  pay  and 
discharge  all  taxes,  impositions  and  assessments, 
ordinary  or  extraordinary,  which  may  hereafter,  at 
any  time  during  the  continuance  of  the  said  term,  be 
laid,  imposed,  assessed  or  charged  on  the  said  de- 
mised premises,  or  any  part  thereof,  or  upon  any 
part  thereof,  or  upon  any  improvements  made  or 
to  be  made  thereon. 

And  Also,  That  the  Lessee  shall  and  will  bear, 
pay  and  discharge,  at  his  own  cost  and  expense,  all 
costs  and  charges  for  fencing  the  whole  or  any 
part  of  the  above-described  premises,  if  such  fenc- 
ing shall  be  required  by  the  Lessor,  or  should  be  so 
required  by  any  law  now  in  force,  or  that  may  be 
hereafter  enacted,  and  shall  and  v^ll  maintain  the 
fences  so  constructed,  or  previously  constructed,  in 
a  stockproof  condition  during  the  full  term  of  this 


United  States  of  America  11 

lease,  and  shall  and  will  indemnify  the  said  Lessor 
of,  from  and  against  all  damages,  costs,  expenses 
and  charges  which  he  or  the  Government  of  the 
Territory  of  Hawaii  may  at  any  time  sustain  by 
reason  or  any  neglect  or  refusal  of  the  Lessee  in 
the  performance  of  the  premises  and  agreements 
last  aforesaid. 

And  Also,  That  the  Lessee  shall  and  will  at  the 
end,  or  other  sooner  determination  of  the  said  term 
hereby  granted  peaceably  and  quietly  yield  up  unto 
the  Lessor  all  and  singular  the  premises  herein 
demised,  with  all  erections,  buildings,  and  improve- 
ments of  whatever  name  or  nature,  now  on  or  which 
may  be  hereafter  put,  set  up,  erected  or  placed  upon 
the  same,  in  as  good  order  and  condition  in  all  re- 
spects reasonable  use,  wear,  and  tear  excepted,  as 
the  same  are  at  present  or  may  hereafter  be  put  by 
the  Lessee. 

And  Also,  That  the  Lessee  shall  not  demise,  let, 
set  or  assign  over  the  said  premises,  or  any  part 
thereof,  or  assign  this  lease  or  any  interest  therein 
to  any  person  or  persons  whomsoever,  for  any  term 
or  time  whatsoever,  without  prior  consent  in  writing 
of  the  Lessor. 

And  The  Lessor  does  hereby  covenant  to  and  with 
the  Lessee,  that  the  Lessee  shall  at  all  times  during 
the  term  hereby  granted,  so  long  as  he  shall  pay  the 
annual  rent,  and  keep  and  observe  the  covenants, 
conditions  and  agreements,  herein  contained,  peace- 
ably and  quietly  have,  hold,  occupy,  possess  and 
enjoy  all  of  the  said  demised  ])remises,  and  every 
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part  and  parcel  thereof,  with  the  appurtenances. 

It  Is  Mutually  Agreed,  That  at  any  time  or  times 
during  the  term  of  this  lease,  the  land  demised,  or 
any  part  or  parts  thereof,  may  at  the  option  of  the 
Lessor,  on  behalf  of  the  Territory  of  Hawaii,  or  any 
person  or  persons,  corporation  or  corporations,  be 
withdrawn  from  the  operation  of  this  lease  for 
homestead  or  settlement  purposes,  or  for  storing, 
conserving,  transporting  and  conveying  water  for 
any  purpose,  or  for  reclamation  i^urposes,  or  for 
forestry  purposes,  or  for  telephone,  telegraph,  elec- 
tric power,  railway  or  roadway  purposes,  or  for 
any  public  purpose,  or  for  sale  for  any  purpose  for 
which  land  may  be  sold  under  the  provisions  of 
Section  73  of  the  Hawaiian  Organic  Act  as  now  or 
hereafter  amended,  and  possession  resumed  ])y  the 
Lessor,  in  which  event  the  land  so  withdrawn  shall 
cease  to  be  subject  to  the  terms,  covenants  and  con- 
ditions of  this  lease,  and  the  rent  hereinabove  re- 
served shall  be  reduced  in  proportion  to  the  value 
of  the  part  so  withdrawn. 

It  Is  Also  Mutually  Agreed  And  Understood,  that 
the  land  herein  leased  is  to  be  used  for  business 
purposes,  more  especially  a  Gasoline  Service  Sta- 
tion and  appurtenances. 

It  Is  Also  Mutually  Agreed  And  Understood,  that 
the  Lessee  shall,  at  his  own  cost  and  expense,  spend 
not  less  than  Three  Thousand  and  00/100  Dollars 
($3,000.00)  for  the  erection  of  improvements  neces- 
sary for  the  operation  of  a  gasoline  seiTice  station 
and  appurtenances. 
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It  Is  Also  Mutually  Agreed  And  Understood,  in 
accordance  with  the  Notice  of  Sale  of  this  Lease, 
dated  August  21,  1936,  (Ad  Bk.  12— p.  46.6),  that 
the  Lessor  reserves,  and  it  does  hereby  reserve  the 
right  of  its  agents  or  representatives,  and  its  politi- 
cal subdivisions,  to  enter  or  cross  the  land  herein 
leased,  at  any  time  in  the  performance  of  their 
duties. 

Provided  Always,  And  these  presents  are  upon 
this  condition  that  if  the  rent  hereinbefore  reserved, 
shall  be  unpaid  for  thirty  days  after  the  same  is 
due:  or  if  the  Lessee  shall  fail  to  well  and  truly 
observe,  keep  or  perform  any  of  the  covenants  and 
agreements  on  his  part  to  be  observed,  kept  and  per- 
formed, or  in  case  the  Lessee  shall  be  adjudged 
bankrupt,  then  and  from  thenceforth,  in  any  of  the 
said  cases,  it  shall  be  lawful  for  the  Lessor,  without 
warrant  or  other  legal  process  to  enter  into  and 
upon  the  said  hereby  demised  premises,  or  any  part 
thereof,  in  the  name  of  the  whole,  and  the  same  to 
have  again,  repossess  and  enjoy,  as  in  his  first  and 
former  estate  and  right,  and  thereby  terminate  this 
lease. 

Provided  Lastly,  That  the  Lessor  and  Lessee,  the 
successors  in  office  of  the  said  Lessor,  and  the  heirs, 
executors,  administrators  and  assigns,  or  the  suc- 
cessors and  assigns,  of  the  said  Lessee,  as  the  case 
may  be,  shall  be  respectively  bound  by  and  entitled 
to  the  benefit  of  these  presents  and  to  the  covenants, 
conditions,  and  amends  therein  contained,  in  like 
manner  as  if  the  words  '* successors  in  office"  were 
inserted  next  after  the  word  ''Lessor"  throughout 
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and  as  if  the  words  "heirs,  executors,  administrators 
and  assigns"  or  the  words  "successors  and  assigns," 
as  the  case  may  be  were  inserted  after  the  word 
"Lessee"  throughout,  so  far  as  the  nature  of  the 
case  will  permit  and  unless  the  context  may  require 
a  different  construction. 

In  Witness  Whereof,  The  parties  hereto  have 
caused  this  instrument  and  one  other  instrument 
*  *  *  of  like  date  and  even  tenor  herewith  to  be 
duly  executed  upon  the  day  and  year  first  above 
written. 

/s/  L.  M.  WHITEHOUSE, 

Commissioner  of  Public 
Lands. 

/s/  CHUN  CHIN. 

City  and  County  of  Honolulu, 
Territory  of  Hawaii — ss. 

On  this  3rd  day  of  December,  1936,  before  me 
personally  appeared  L.  M.  Wliitehouse,  Commis- 
sioner of  Lands  for  the  Territory  of  Hawaii,  to  me 
known  to  be  the  person  who  executed  the  foregoing 
instrument  and  acknowledged  that  he  executed  the 
same  as  his  free  act  and  deed  as  such  Commissioner 
of  Public  Lands  on  behalf  of  the  Territory  of 
Hawaii. 

/s/  RACHEL  O 'SULLIVAN, 

Notary  Public,  1st  Judicial  Circuit,  Territory  of 
Hawaii. 
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City  and  County  of  Honolulu, 
Territory  of  Hawaii — ss. 

On  this  2nd  day  of  December,  A.D.  1936,  before 
me  personally  aj^peared  Chun  Chin,  to  me  known  to 
be  the  person  described  in  and  who  executed  the 
foregoing  instrument,  and  acknowledged  that  he 
executed  the  same  as  his  free  act  and  deed. 

/s/  A.  APOLIONA, 
Notary  Public,   1st  Judicial   Circuit,  Territory  of 
Hawaii. 


[Title  of  District  Court  and  Cause.] 

SUMMONS 

To  The  Above-Named  Defendant: 

You  are  hereby  summoned  and  required  to  serve 
upon  W.  Y.  Char,  plaintiff's  attorney,  whose  address 
is  219  Bishop  National  Bank  Branch  Building, 
Honolulu,  T.  H.,  an  answer  to  the  complaint  which 
is  herewith  served  upon  you,  within  60  days  after 
service  of  this  summons  upon  you,  exclusive  of  the 
day  of  service.  If  you  fail  to  do  so,  judgment  by 
default  will  be  taken  against  you  for  the  relief  de- 
manded in  the  complaint. 

[Seal]        /s/  WM.  F.  THOMPSON,  JR. 

Clerk  of  Court. 
Dated :     March  31,  1949. 
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Return  on  Ser^'ice  of  Writ 

[Title  of  Cause.] 

United  States  of  America, 
District  of — ss. 


I  hereby  certify  and  return  that  I  served  the 
annexed  Summons  on  the  therein-named  United 
States  of  America,  Defendant  by  handing  to  and 
leaving  a  true  and  correct  copy  thereof  with  Ray  J. 
O'Brien,  U.  S.  District  Attorney  for  the  District  of 
Hawaii,  personally  at  Honolulu,  T.  H.,  in  said  Dis- 
trict on  the  4th  day  of  April,  A.D.  1949,  and  by 
mailing  2  copies  by  registered  mail,  return  receipt 
requested  to  Tom  C.  Clark,  Washington,  D.  C.  (At- 
torney General  of  U.  S.)  on  April  4,  1949. 

OTTO  F.  HEINE, 

U.  S.  Marshal. 

By  /s/  GEORGE  E.  BRUN, 
Deputy. 

Retiu'n  Receipt  attached. 

[Endorsed] :     Filed  March  31,  1949. 
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[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Comes  now  the  United  States  of  America,  De- 
fendant above-named,  by  its  Attorney,  Ray  J. 
O'Brien,  United  States  Attorney  for  the  District 
of  Hawaii  and  moves  this  Honorable  Court  to  dis- 
miss the  Complaint  filed  herein  on  the  following 
ground : 

I. 

No  claim  is  stated  in  the  Complaint  filed  herein 
upon  which  relief  can  be  granted  by  this  Honorable 
Court. 

Wherefore,  it  is  respectfully  prayed  that  the 
Complaint  herein  be  dismissed. 

Dated:  Honolulu,  T.  H.,  this  1st  day  of  Sep- 
tember, 1949. 

RAY  J.  O'BRIEN, 

United  States  Attorney, 
District  of  Hawaii, 

By  /s/  HOWARD  K.  HODDICK, 
Assistant  United  States 
Atty.,  District  of  Hawaii. 

Receipt  of  Copy  acknowledged. 

[Endorsed] :    Filed  September  2,  1949. 
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[Title  of  District  Court  and  Cause.] 

RENEWED  MOTION  TO  DISMISS 

Comes  now  the  United  States  of  America,  De- 
fendant above-named,  by  Ray  J.  O'Brien,  United 
States  Attorney  for  the  District  of  Hawaii  and 
states  as  follows: 

I. 

A  Motion  to  Dismiss  the  Complaint  filed  herein 
on  the  ground  that  no  claim  is  stated  in  the  Com- 
plaint upon  which  relief  can  be  granted  by  this 
Honorable  Court  was  filed  with  a  supporting  Mem- 
orandum of  Points  and  Authorities  on  September 
2,  1949. 

II. 

The  Plaintiff  filed  a  Memorandum  of  Points  and 
Authorities  in  Opposition  to  Motion  to  Dismiss  on 
July  24,  1950.  The  Defendant  filed  a  Reply  Mem- 
orandum on  August  31,  1950,  and  the  Plaintiff 
filed  a  further  Reply  Memorandum  on  Sejjtember 
6,  1950. 

III. 

The  Motion  was  heard  by  the  Honorable  Delbert 
E.  Metzger,  Judge,  United  States  District  Court 
for  the  District  of  Hawaii  on  September  13,  1950, 
and  after  extensive  argument  the  court  denied  the 
Motion  without  prejudice  and  gave  leave  to  the 
Defendant  to  resubmit  the  same  Motion  to  the  other 
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Division  of  this  Honorable  Court  suggesting  that 
there  would  soon  be  a  change  in  the  calendar  and 
the  case  would  l)e  tried  in  the  other  Division  of 
this  court. 

IV. 

The  Honorable  Delbert  E.  Metzger  further  di- 
rected that  the  Defendant  did  not  have  to  file  an 
Answer  to  the  Complaint  until  five  (5)  days  after 
the  resubmitted  Motion  had  been  disposed  of  by 
the  other  Division  of  this  Court. 

Wherefore,  the  Defendant  renews  its  Motion 
that  the  Complaint  filed  herein  be  dismissed  on 
the  ground  that  no  claim  is  stated  in  the  Complaint 
upon  which  relief  can  be  granted  by  this  Honor- 
able Court  and  in  support  of  this  Motion  relies  on 
the  memorandmn  filed  with  this  Court  on  Septem- 
ber 2,  1949,  and  August  31,  1950. 

Dated:  Honolulu,  T.  H.,  this  14th  day  of  Sep- 
tember, 1950. 

RAY  J.  O'BRIEN, 

United  States  Attorney, 
District  of  Hawaii. 

By  /s/  HOWARD  K.  HODDICK, 
Assistant  United  States 
Atty.,  District  of  Hawaii. 

Receipt  of  Copy  acknowledged. 

[Endorsed]:     Filed  September  14,   1950. 
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[Title  of  District  Court  and  Cause.] 

MINUTE  ORDER 

Whereas,  a  Motion  to  Dismiss  on  the  ground 
that  no  claim  is  stated  in  the  Complaint  filed  herein 
upon  which  relief  can  be  granted  by  this  court,  was 
filed  by  the  Defendant  on  September  2,  1949;  and. 

Whereas,  the  said  Motion  to  Dismiss  was  heard 
by  this  Division  of  this  court  on  September  13, 
1950,  the  Plaintiff  being  represented  by  her  attor- 
ney, W.  Y.  Char,  Esquire,  and  the  Defendant  by 
Howard  K.  Hoddick,  Assistant  United  States  At- 
torney; and, 

Whereas,  due  to  probable  early  change  of  calen- 
dar, this  case,  if  it  proceeds  to  trial,  will  likely  be 
tried  before  the  other  Division  of  this  court;  and, 

Whereas,  I  have  considerable  doubt  in  my  mind, 
but  not  wholly  free  of  uncertainty,  that  the  afore- 
said Motion  to  Dismiss  is  well  founded  and  think 
it  best  to  have  a  final  or  further  ruling  on  the 
merits  of  the  Motion  made  by  the  Judge  who  will 
try  the  case; 

It  Is  Hereby  Ordered  that  the  Motion  to  Dismiss 
filed  with  this  court  on  September  2,  1949,  by  the 
Defendant  is  hereby  denied  without  prejudice,  with 
leave  to  the  Defendant  to  bring  the  same  matter 
contained  in  the  Motion  to  the  attention  of  my  as- 
sociate in  the  other  Division  of  this  court  or  to  such 
Judge  as  may  try  this  case;  and 

It  Is  Further  Ordered  that  the  Defendant  may 
have  until  five  (5)  days  after  such  matter  has  been 
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disposed  of,  if  Defendant's  contentions  as  to  dis- 
missal are  not  sustained,  to  answer  the  eoniplaint 
filed  herein. 

Dated:     Honohihi,  T.  H.,  this  ISth  day  of  Sep- 
tember, 1950. 

/s/  DELBERT  E.  METZGER, 
Judge.  United  States 
District  Coui*t. 

[Endorsed] :    Filed  September  18,  1950. 
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In  the  United  States  District  Court 
for  the  District  of  Hawaii 

Civil  No.  905 

HEE  KEE  CHUN,  xVdininistratrix  of  the  Estate 

of  Chun  Chin,  Deceased, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

ORDER 

The  defendant  herein  having  filed  a  renewed 
motion  to  dismiss  the  complaint  on  the  ground  that 
no  cause  of  action  upon  which  relief  can  be  granted 
by  this  court  is  stated  therein,  and  said  motion 
having  been  heard  by  this  court  on  September  26, 
1950,  the  plaintiff  being  represented  by  her  at- 
torney, W.  Y.  Char,  Esquire,  and  the  defendant  by 
Howard  K.  Hoddick,  Assistant  United  States  At- 
torney, and  this  court  having  found  that  no  cause 
of  action  upon  which  relief  can  be  granted  by  this 
court  is  stated  in  the  complaint; 

It  Is  Hereby  Ordered  and  Adjudged  that  the 
complaint  be  and  is  dismissed. 

Dated  at  Honolulu,  T.  H.,  this  26th  day  of  Sep- 
tember, 1950. 

/s/  J.  FRANK  McLaughlin, 

Judge,  U.  S.  District  Court. 
[Endorsed] :    Filed  September  27,  1950. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  Hee  Kee  Chun,  Ad- 
ministratrix of  the  Estate  of  Chun  Chin,  deceased, 
plaintiff  above  named,  hereby  appeals  to  the  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit  from 
the  final  order  entered  in  this  case  on  the  27th  day 
of  September,  1950. 

Dated:  Honolulu,  T.  H.,  this  5th  day  of  October, 
1950. 

W.  Y.  CHAR  and 
SAU  UNO  CHAN, 
Attorneys  for  Plaintiff. 

By  /s/  W.  Y.  CHAR. 
[Endorsed]:     Filed  October  5,  1950. 
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[Title  of  District  Court  and  Cause.] 

ORAL  RULING 

In  the  above-entitled  matter  held  at  Honolulu, 
T.  H.,  September  26,  1950. 

Before:  Hon.  J.  Frank  McLaughlin, 
Judge. 

Appearances : 

W.  Y.  CHAR,  ESQ., 

Appealing  for  the  Plaintiff. 

HOWARD  K.  HODDICK,  ESQ., 
Assistant  U.  S.  Attorney, 

Appearing  for  the  Defendant. 

Honolulu,  T.  H.,  September  26,  1950 

The  Clerk:  Civil  No.  905,  Hee  Kee  Chun  vs. 
United  States  of  America.  Hearing  on  Motion  to 
Dismiss. 

The  Court:  Oh,  yes.  Are  the  parties  ready  to 
proceed  ? 

Mr.  Char:     Yes,  your  Honor. 

Mr.  Hoddick:  Ready  for  the  movant,  your 
Honor. 

The  Court:    Very  well,  you  may  do  so. 

(Alignment  on  motion  by  Mr.  Hoddick  and 
Mr.  Char.) 

The  Court:  This  is  a  motion  to  dismiss  on  the 
ground  that  the  Complaint  does  not  state  a  cause 
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of  action  under  the  Tucker  Act.  I  am  inclined  to 
believe  the  motion  is  well  taken,  which  likewise 
was  the  opinion  of  Judge  Metzger. 

It  is  quite  clear  to  me  on  the  facts  alleged  that 
no  claim  under  the  Tucker  Act  against  the  Fed- 
eral Government  is  stated.  The  lands  involved 
were  at  all  times  the  public  property  of  the  United 
States.  It  held  title  thereto,  although,  under  the 
provisions  of  Section  91  of  the  Organic  Act,  pos- 
session was  given  to  the  Territory  of  Hawaii. 
When  the  deceased  took  possession  of  the  lands  in 
question  under  a  contract,  or  a  lease,  with  the 
Territory,  he  did  so  with  full  knowledge  of  the 
provisions  of  Section  91  of  the  Organic  Act  and  all 
other  pertinent  laws. 

Clearly,  as  to  the  improvements,  the  provisions 
of  the  lessee's  contract  with  the  Territory  provided 
that  at  the  termination  of  the  lease,  namely,  at  the 
end  or  other  sooner  determination,  all  improve- 
ments erected  upon  the  land  of  a  permanent  nature 
by  the  lessee  shall  become  the  property  of  the  Ter- 
ritory. There  is  no  dispute  in  facts  here  but  what 
these  improvements  were  of  a  permanent  nature 
and  permanently  affixed  to  the  land.  Under  the 
provisions  of  law  and  of  this  lease,  when  fixtures 
are  attached  to  the  land  permanently,  they  become 
part  of  the  land  and  belong  to  the  owner  of  the 
land,  which  in  this  instance  was  the  United  States. 

Additionally  is  that  proposition  fortified  by  this 
provision  of  the  lease  with  the  Territory,  and  the 
taking   hack   of   its   public    lands   hy   the  Federal 


26  Hee  Kee  Chun,  etc.,  vs. 

Government  through  the  Territorial  Governor's 
Act  here  is  within  the  scope  of  the  phrase  "or  other 
sooner  determination  of  this  lease." 

The  bringing  of  the  lease  to  an  end  makes  those 
improvements  the  property  of  the  owner  of  the 
fee,  which  in  this  instance  is  the  Federal  Govern- 
ment. So  I  am  satisfied  tliat,  applying  the  law  to 
the  facts  alleged  in  this  Complaint,  the  motion  is 
well  taken,  that  the  Complaint  does  not  spell  out 
in  either  of  its  alleged  causes  of  action  an  implied 
contract  under  the  Tucker  Act;  consequently,  a 
failure  to  state  a  claim  over  which  this  Court  has 
jurisdiction;  the  motion  is  well  taken  and  is 
granted. 

It  may  be,  perhaps,  as  suggested  by  the  Ninth 
Circuit,  and  now  suggested  by  this  Court,  and  like- 
wise expressing  no  opinion,  but  it  does  seem  to  me 
that  if  this  party  has  any  claim  at  all,  it  would  lie 
in  the  direction  of  the  Territory  and  not  the  Fed- 
eral Govermnent.  But,  again  I  repeat:  I  am  ex- 
pressing no  opinion  as  to  whether  or  not  this 
Estate's  claim  against  the  Territorial  Government 
would  or  would  not,  under  Territorial  law,  be  well 
taken.  All  I  am  called  upon  to  decide  is  whether 
or  not  the  cause  of  action  here  in  this  Complaint, 
in  either  of  the  counts,  as  stated,  under  the  Tucker 
Act,  is  a  good  claim  against  the  United  States. 

I  find,  to  repeat  myself,  that  in  point  of  law, 
taking  the  facts  as  pleaded  as  true,  they  do  not 
spell  out  a  cause  of  action  under  either  of  the 
counts  under  the  Tucker  Act;  and  for  those  rea- 
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sons,  as  I  have  said,  tlie  motion  as  to  each  count  is 
granted. 

Mr.  Char:  May  I  note  an  exception  and  note  an 
appeal. 

(Discussion  between   Court  and   Council   as 
to  time  for  appeal.) 

(Thereupon,   at   11:45   a.m.   hearing   in   the 
above-entitled  matter  was  adjourned.) 

Reporter's  Certificate 

I,  Lucille  Hallam,  Official  Reporter,  United 
States  District  Court,  District  of  Hawaii,  do  hereby 
certify  that  the  foregoing  is  a  true  and  correct 
transcript  of  m}^  shoi-thand  notes  taken  in  Civil 
No.  905,  Hee  Kee  Chun,  etc.,  vs.  United  States  of 
^Vmerica,  held  at  Honolulu,  T.  H.,  Sej^tember  26, 
1950,  of  the  Oral  Ruling  of  Hon.  J.  Frank  Mc- 
Laughlin, Judge. 

Oct.  11,  1950. 

/s/  LUCILLE  HALLAM. 
[Endorsed]:     Filed  November  2,  1950. 
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[Title  of  District  C<»urt  and  Cause,] 

CERTIFICATK  OF  CLERK 

United  States  of  America, 
District  of  Hawaii — ss. 

1.  WiiL  F.  Tliom;  >.  ..  li,.  Cierk  of  the  United 
States  District  Court  for  the  District  of  Hawaii, 
do  hereby  certify  that  the  foregoing:  record  on  ajv 
peal  in  the  above-entitled  cause,  consists  of  the 
following  listed  original  pleadiiu-  ;  -  1  transcript 
of  proceedings: 

Complaint  and  Summons. 

Motion  to  Dismiss. 

Kenewed  Motion  to  Dismiss, 

Miinite  Order. 

Order. 

Xotice  of  AppeaL 

Designation  of  Record  on  Appeal  (Appellant). 

Designation  of  Record  on  Appeal  (Appellee). 

Oral  Ruling  (Transcript  of  Proceedings)  Sep- 
tem»:>er  26,  1950. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court, 
this  8tli  day  of  Xovember.  IP"^"!. 

[Seal]  s     WM.  F.  THOMPSOX.  -TR.. 

Clerk,   United   States   District    C    .  t.    l>istrict   of 
HawaiL 
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[Endorsed] :  Xo.  12732.  United  States  Court  of 
Appeals  for  the  Xinth  Circuit.  Hee  Kee  Chim, 
Administratrix  of  the  Estate  of  Chun  Chin,  de- 
ceased, Appellant,  vs.  United  States  of  America, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Coiu-t  of  the  District  of 
Hawaii. 

Filed  November  10,  1950. 

/s/  PAUL  P.  O'BRIEX, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

Civil  No.  905 

HEE  KEE  CHUN,  Administratrix  of  the  Estate 
of  CHUN  CHIN,  Deceased, 

Plaintiff- Ajipellant, 

vs. 

UNITED  STATES  OF  AJMERICA, 

Defendant- Appellee. 

STATEMENT  OF  POINTS 

Comes  now  Hee  Kee  Cluui,  Administratrix  of 
the  estate  of  Chim  Chin,  deceased,  Plaintiff- Appel- 
lant, in  the  above-entitled  cause,  and  states  that  she 
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intended  to  rely   on  the   following  points  on  her 
appeal  to  this  Honorable  Court: 

1.  The  Court  eiTed  in  granting  the  motion  to 
dismiss  the  complaint  for  failure  to  state  a  claim 
upon  which  relief  can  be  granted. 

2.  The  Court  erred  in  holding  that  under  pro- 
visions of  law  and  of  the  lease,  the  Plaintiff-Ap- 
pellant's decedent  had  no  compensable  interest  in 
the  improvements. 

3.  The  Court  erred  in  assuming  that  the  De- 
fendant-Appellee repossessed  Parcel  12-A  under 
the  lease. 

4.  The  Court  erred  in  holding  that  the  reposses- 
sion was  within  the  contemplation  of  the  terms  of 
the  lease. 

W.  Y.  CHAR  and 
SAU  UNG  CHAN, 

By  /s/  W.  Y.  CHAR, 

Attorney  for  Plaintiff- 
Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :    Filed  November  10,  1950. 
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IN  THE 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Hee  Kee  Chitn 

,  Administratrix  of  the 

Estate  of  Chun  Chin,  Deceased, 

vs. 

Appellant, 

> 

United  States 

OF  America, 

Appellee. 

-J 

On  Appeal  from  the  District  Court  of  the  United  States 
for  the  Territory  of  Hawaii. 


BRIEF  FOR  APPELLANT. 


JURISDICTION. 

The  jurisdiction  of  the  United  States  District  Court 
for  the  Territory  of  Hawaii  is  founded  upon  Par. 
20,  Section  24  of  the  Act  of  March  3,  1911,  36  Stat. 
1093,  as  amended  (U.S.C.  Title  28,  Sec.  41  (20))  as 
amended,  Title  28  U.S.C.  (investigation  of  1948) 
Section  1346  (a)  (2).  Judgment  was  entered  in 
the  District  Court  on  September  27,  1950.  (R.  22.) 
The  jurisdiction  of  this  Court  is  founded  upon  28 
U.S.C.A.,  Section  1293. 


STATEMENT  OF  FACTS. 

Appellant's  decedent  went  into  possession  of  Parcel 
12-A  under  a  general  lease  (Exhibit  A,  R.  8)  from 
the  Territory  requiring  him  to  construct  and  oper- 
ate a  gasoline  service  station,  which  he  did.  The  lease 
term  was  for  21  years,  from  1936,  with  an  option  in 
the  Territory  to  "withdraw"  land  from  the  lease  for 
certain  purposes  enumerated  in  the  lease  contract, 
such  withdrawal  to  result  in  proportionate  reduction 
in  rental.  The  lease  also  contained  a  non-removal 
clause  whereby  the  lessee  was  to  yield  the  premises 
with  all  improvements  thereon  at  the  end  or  "other 
sooner  determination"  of  the  lease. 

The  United  States  began  condemnation  proceedings 
against  Parcel  12-A,  which  were  later  discontinued 
when  it  was  found  that  title  to  this  parcel  was  in 
itself.  Chtm  Chin  v.  U.  S.,  150  Fed.  (2d)  1016  (1945). 
The  United  States  then  went  into  possession  of  the 
said  parcel  following  the  Territorial  Governor's  exec- 
utive order,  such  order  being  made  pursuant  to  a 
request  by  the  then  United  States  Acting  Secretary 
of  the  Navy,  Forrestal,  acting  under  Section  91  of 
the  Organic  Act.  As  a  result,  appellant's  decedent 
was  ousted  from  the  premises  and  no  compensation 
whatever  was  paid  him,  either  by  the  Territory  or 
the  United  States. 

In  the  Court  below,  appellee  conceded  appellant's 
right  to  recovery  under  the  Tucker  Act  xjrovided  that 
the  decedent  Chun  Chin  had  a  compensable  property 
right  in  the  improvements.  The  lower  Court  held 
that  mider  the  provisions  of  law  and  of  this  lease,  the 


appellant  could  not  recover,  and  granted  the  appellee's 
motion  to  dismiss.   Appellant  aj)peals. 


QUESTION  PRESENTED. 

1.  Does  a  lessee  of  public  lands  from  the  Terri- 
tory of  Hawaii  have  no  comi)ensable  interest  in  his 
lease  when  such  land  is  taken  by  the  United  States 
under  Section  91  of  the  Organic  Act? 


SPECIFICATION  OF  ERRORS. 

1.  The  Court  erred  in  granting  the  motion  to  dis- 
miss the  complaint  for  failure  to  state  a  claim  upon 
which  relief  can  be  granted. 

2.  The  Court  erred  in  holding  that  under  provi- 
sions of  law  and  of  the  lease,  the  appellant's  dece- 
dent had  no  compensable  interest  in  the  improve- 
ments. 

3.  The  Court  erred  in  assuming  that  the  appellee 
repossessed  Parcel  12-A  under  the  lease. 

4.  The  Court  erred  in  holding  that  the  reposses- 
sion was  within  the  contemx-)lation  of  the  terms  of 
the  lease. 


SUMMARY  OF  ARGUMENT. 

The  lessee's  possession  of  land  and  improvements 
was  taken  by  the  United  States  under  Section  91. 
There  is  nothing  in  the  Organic  Act  which  justifies 


such  a  taking  without  compensation.  Congress  allows 
the  Territory  to  sell  and  to  lease  public  lands  in  Sec- 
tion 73  of  the  Organic  Act.  Obviously,  those  public 
lands  which  are  sold  in  fee  could  not  be  repossessed 
without  compensation  by  the  United  States  by  virtue 
of  Section  91.  Why  the  different  result  where  public 
lands  are  leased  under  Section  73  ?  True,  condemnation 
proceedings  may  not  be  the  appropriate  procedure 
where  leased  public  lands  are  concerned  because  the 
method  of  retaking  those  lands  is  set  out  in  Section 
91  {Chun  Chin  v.  United  States,  150  Fed.  (2d)  1018), 
but  the  property  interest  of  a  lessor  is  no  less  a  com- 
pensable interest  than  that  of  a  purchaser  of  fee 
title,  and  the  only  difference  is  that  the  lessee  must 
bring  suit  under  the  Tucker  Act. 

Assuming  that  the  United  States  can  disregard  the 
lease  and  repossess  the  land  without  compensation 
under  Section  91,  the  United  States  must  still  pay 
for  the  improvements.  A  right  to  compensation  for 
improvements,  even  where  ''permanent"  and  on 
public  lands,  is  recognized  under  federal  law  in  con- 
demnation suits.  43  U.S.C.A.  Section  936;  Washing- 
ton d  I.  B.  Co.  V.  Oshorn,  160  U.S.  103,  16  S.  Ct.  219 
(1895).  Furthermore,  improvements  of  the  nature 
presently  involved  do  not  become  "part  of  the  land" 
under  the  leading  case  of  Van  Ness  v.  Pacard.  The 
clause  preventing  removal  of  imjorovements  by  the 
lessee  at  the  end  or  other  sooner  determination  of  the 
lease  only  limits  the  lessee's  interest  to  the  use  of 
the  improvements  to  the  unexpired  term  but  does  not 
extinguish  such  interest. 


The  ''other  sooner  determination"  clause  in  the 
lease  does  not  apply  to  the  repossession  made  hy  the 
United  States.  It  contemplates  a  determination  made 
under  the  lease — and  here,  repossession  was  made 
under  Section  91  of  the  Organic  Act. 

There  was  no  ''withdrawal"  under  the  withdrawal 
clause  of  the  lease.  The  option  to  withdraw  is  con- 
fined to  si^ecific  purposes,  and  federal  purposes  are 
not  included. 

But  even  if  it  is  to  be  deemed  that  the  present  re- 
possession was  made  under  the  withdrawal  clause, 
a  scrutiny  of  the  entire  lease  shows  that  compensa- 
tion for  improvements  was  contemplated.  Exercise 
of  the  option  to  withdraw  results  in  the  specific  con- 
sequences set  out  in  the  withdrawal  clause,  and  not 
the  general  consequences  contemplated  by  the  ''other 
sooner  determination"  clause.  Indeed,  a  harsh  con- 
struction such  as  that  proposed  by  the  appellee  would 
result  in  the  Territory's  having  no  lease  customers, 
contrary  to  the  purpose  of  the  Hawaiian  leasing 
system. 


ARGUMENT. 

I. 

DECEDENT  LESSEE  HAD  A  COMPENSABLE  PROPERTY 
INTEREST  UNDER  THE  ORGANIC  ACT. 

A.    Section  91  does  not  give  the  United  States  the  power  to 
repossess  a  lease  interest  without  compensation. 

The   appellee   contended   below   that   inasmuch   as 
Section  91  gave  the  United  States  the  right  to  re- 
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possess  at  any  time,  the  Territory  had  ^'no  estate  in 
lands" — that  it  had  merel}^  a  "revocable  license  or  a 
mere  tenancy  at  will"  not  recognized  as  a  property 
interest  under  the  Fifth  Amendment — and  that  the 
Territory  could  give  no  more  to  the  lessee  than  it 
had.  The  lower  Court  apparently  gave  credit  to  this 
patently  erroneous  contention.  Whatever  the  cor- 
rectness of  the  construction  given  to  Section  91  by 
appellant  as  to  defining  the  relationship  between  the 
United  States  and  the  Territory,  the  further  attempt 
to  deduce  from  that  relation  the  nonexistence  of  a 
property  right  in  those  who  take  under  the  Territory 
is  mistaken. 

First:  The  Territory  has  the  powder  to  ''give  more 
than  it  had".  Section  91  does  not  stand  alone;  it  must 
be  read  together  with  Section  73,  which  details  the 
Territory's  j^owers  as  to  disfjosition  of  public  lands. 
Section  73(1)  contains  a  proviso  that  public  lands 
may  be  sold  (i.e.,  fee  conveyed)  for  residence  and 
other  enumerated  purposes,  and  the  Land  Commis- 
sioner of  the  Territory  has  conveyed  fee  title  to  such 
land  pursuant  to  this  provision  for  fifty  years.  How 
can  it  be  said  that  these  home  owners,  because  they 
got  their  title  through  the  Territory  and  are  deemed 
to  have  notice  of  Section  91  have  only  a  "revocable 
license"  or  a  "mere  tenancy  at  will"?  Section  73(d) 
contains  a  proviso  that  certain  public  lands  may  be 
leased  without  any  provision  for  withdrawal.  Can 
it  be  said  that  because  of  Section  91,  these  leases  are 
only  "revocable  licenses"?  The  general  lessee  also 
acquires  his  interest  "in  conformity  with  Section  73". 
Exhibit  A.  (K.  8.) 


Second:  The  appellee's  contention  creates  a  con- 
tradiction between  Section  91  and  Section  73  in  that 
while  Section  73  permits  the  Territory  to  create  fee 
and  term  interests  in  purchasers  and  lessees,  Section 
91  would  reduce  those  definite  interests  to  "mere 
licenses".  But  such  an  absurdity  cannot  be  attributed 
to  Congress.  It  is  more  reasonable  that  Congress  in- 
tended that  Section  91  was  to  define  the  relation  be- 
tween the  United  States  and  the  Territory  alone. 
Upon  annexation,  certain  lands  were  ceded  to  the 
United  States;  these  public  lands  were  put  in  the 
possession  of  the  Territory  to  be  managed  by  it  with 
the  profits  from  such  use  going  into  the  Territorial 
treasury,  but  such  lands  were  to  be  used  by  the  Terri- 
tory only  "until  otherwise  provided  for  by  Congress, 
or  taken  for  the  uses  and  purposes  of  the  United 
States  by  direction  of  the  President  or  of  the  Gover- 
nor of  Hawaii".  Should  the  Territory  create  interests 
in  public  lands  in  others  than  the  Territory  (namely, 
lessees  or  purchasers  under  Section  73),  then  as  to 
them,  the  provisions  of  Section  91  do  not  have  the 
elfect  of  making  them  subject  to  deprivation  without 
compensation — and  it  is  only  after  the  Territory  re- 
gains rightful  possession  from  its  lessees  that  the 
United  States  has  a  right  to  repossess  from  the  Terri- 
tory under  Section  91  without  compensation. 

Although  in  the  cases  of  outright  purchase  of  the 
fee  title  under  Section  73(1),  it  can  hardly  be  con- 
tended that  the  United  States  may  retake  without 
compensation  under  Section  91  because  the  Territory 
had  "no  estate"  to  convey,  the  argument  for  retaking 
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is  made  more  plausible  where  a  lease  is  concerned 
because  the  thing  called  "title"  is  not  transferred. 
However,  it  needs  no  citation  of  authorities  to  de- 
clare that  a  lessee  has  a  legally  recognized  interest 
just  as  much  as  a  fee  owner — though  his  interest  be 
of  a  smaller  quantum. 

As  to  the  purchasers  of  the  fee  under  Section  73(1), 
the  United  States  would  have  to  condemn  to  divest 
those  purchasers  of  their  property.  As  to  leaseholders, 
a  similar  result  would  seem  to  follow.  However,  this 
Court  has  decided  that  condemnation  is  not  the  ap- 
propriate proceeding  {United  States  v.  Chun  Chin, 
150  Fed.  (2d)  1018  (1945))  since  Section  91  provided 
the  method  whereby  the  United  States  could  repossess 
leased  lands,  but  that  case  did  not  deny  that  a  lessee 
had  a  compensable  property  interest  in  the  lease. 
Appellant  maintains  that  a  lessee's  property  interest 
in  the  leasehold  arises  from  the  same  Section  73  of 
the  Organic  Act  and  in  the  same  manner  as  the  pur- 
chasers of  the  fee  title,  and  the  only  difference  be- 
tween the  two  types  of  interest  is  that  leaseholders 
must  maintain  their  claim  under  the  Tucker  Act 
rather  than  in  a  condemnation  suit.  In  short,  pay- 
ment for  the  leasehold  must  still  be  made. 

Third:  It  is  easy  to  presume  that  all  who  deal 
with  the  Territory  are  deemed  to  have  knowledge  of 
the  Organic  Act.  But  the  question  arises:  what  does 
the  Organic  Act  tell  them?  It  tells  them  that  they 
may  buy  fee  title  to  public  lands  from  the  Territory 
under  73(1).  Hoes  it  go  further  and  tell  them  that 
despite  such  purchase,  the  United  States  can  retake 


that  land  without  compensation  because  under  Section 
91  the  Territory  had  nothing  to  sell'?  It  tells  them 
that  they  may  lease  public  lands  from  the  Territory. 
Does  it  go  further  and  tell  them  that  despite  such 
lease,  the  United  States  can  repossess  that  land  with- 
out compensation  because  under  Section  91  the  Terri- 
tory had  nothing  to  lease?  Even  where  less  drastic 
results  were  intended,  Congress  made  explicit  pro- 
visions to  apprise  those  who  would  transact  business 
with  the  Territory.  In  framing  Section  73(d)  as  to 
the  withdrawal  of  leased  land  suitable  for  agriculture 
(not  the  instant  parcel)   Congress  provided: 

<<*  *  *  T^YiQ  land,  or  any  part  thereof  so  leased, 
may  at  any  time  during  the  term  of  the  lease  be 
withdrawn  from  the  operation  thereof  for  home- 
stead or  public  purposes,  in  which  case  the  rent 
reserved  shall  be  reduced  in  proportion  to  the 
value  of  the  part  so  withdrawn.  Every  such  lease 
shall  contain  a  provisioyi  to  that  effect  *  *  *" 
(Italics  ours.) 

Contrasted  with  the  broad  provisions  in  Section  91, 
the  conclusion  is  compelled  that  Congress  did  not  in- 
tend an  inequitable  "joker"  in  Section  91  whereby 
the  United  States  really  gave  nothing  to  those  who 
dealt  with  the  Territory  although  it  purported  to  do 
so  under  Section  73. 

The  question  as  to  what  interests  and  rights  a 
lessee  gets  from  the  Territory  really  involves  two 
queries:  (1)  What  does  a  lessee  get  under  Section 
73?  He  gets  customary  land  interests  well  known  to 
law — i.e.,  fees  and  lease  terms.    (2)  What  is  the  effect 


10 


of  Section  91  on  those  interests'?  Section  91,  as  to 
leaseholds,  under  the  Chun  Chin  case,  provides  a  pro- 
cedure (substituted  for  condemnation)  whereby  the 
United  States  may  retake  the  land.  Section  91  does 
not  affect  the  property  interest  in  any  other  way.  The 
appellant  submits  that  the  conclusion  is  irresistible 
that  the  decedent  lessee's  interest  in  the  unexpired 
lease  term  and  the  imiDrovements  for  such  unexpired 
term  was  not  one  which  could  not  be  given  hy  the 
Territory,  and  was  not  one  which  the  United  States 
could  retake  under  Section  91  without  comjDensating 
therefor. 

B.  Assuming"  that  the  United  States  could  repossess  leased  public 
lands  under  Section  91  without  compensation,  the  lessee  had 
a  compensable  interest  in  the  improvements. 

Even  if  it  be  assumed  that  leased  public  lands  are 
subject  to  a  retaking  under  Section  91  without  com- 
pensation (although  certainly  sold  public  lands  would 
not — and  both  leased  and  sold  public  lands  are  con- 
veyed by  the  Territory  under  Section  73),  it  does  not 
follow  that  the  lessee  loses  his  interest  in  the  improve- 
ments which  he  put  on.  The  lower  Court  seemed  to 
think  that  because  the  improvements  were  of  a  "per- 
manent" nature,  they  became  "part  of  the  land", 
and  since  the  land  ''belonged"  to  the  United  States, 
the  United  States  could  take  the  improvements  with- 
out com]3ensating  the  lessee. 

Under  the  leading  case  of  Van  Ness  v.  Pacm'd,  2 
Pet.  (U.S.)  137,  7  L.  Ed.  371  (1829),  the  improve- 
ments here  involved  would  be  removable  but  for  the 
non-removal  clause.    107  A.L.K.   1153,  esp.   1158-59. 
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The  non-removal  clause  provides  that  the  lessor  gets 
the  improvements  ''at  the  end  or  other  sooner  de- 
termination" of  the  lease — and  they  become  "part 
of  the  land"  at  that  time.  But  there  was  no  "end 
or  other  sooner  determination".  (See  infra  pages 
15-17  of  this  brief.) 

But  even  if  the  improvements  be  deemed  "part 
of  the  land"  because  of  the  non-removal  clause,  it 
does  not  follow  that  compensation  for  the  improve- 
ments need  not  be  made.  A  property  interest  in  those 
who  improve  United  States-owned  lands  is  recognized 
under  federal  law: 

"The  legislature  of  the  proper  Territory  may 
provide  for  the  manner  in  which  private  lands  and 
possessory  claims  on  the  public  lands  of  the 
United  States  may  be  condemned  *  *  *."  43 
U.S.C.A.,  Section  936.  (Italics  ours.) 

And  the  fact  that  the  possessor's  interest  may  con- 
sist of  buildings  ("j^ermanent")  is  not,  per  se,  reason 
for  concluding  that  inasmuch  as  it  is  part  of  the  land 
and  the  land  ''belongs"  to  the  United  States,  there- 
fore, the  United  States  may  make  any  disposition 
of  the  land  without  comi^ensation  being  given  to  the 
possessor.  Washington  <:£•  /.  R.  Co.  v.  0 shorn,  160 
U.S.  103,  16  S.  Ct.  219  (1895)  ;  Spokane  Falls  cC-  A. 
By,  V.  Ziegler,  167  U.S.  65,  17  S.  Ct.  728  (1897); 
Union  Pacific  Br.  v.  Harris,  215  U.S.  386,  30  S.  Ct. 
138  (1910).  In  the  Oshorn  case,  the  possessor  went 
into  possession  of  United  States  lands  and  built  a 
house  thereon,  intending  to  file  under  the  i:)re-emp- 
tion  laws,  but  before  he  perfected  title  in  himself, 
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Congress  disposed  of  the  land  to  the  railroad.  The 
railroad,  which  took  through  the  Congressional  act 
and  must  be  considered  as  taking  in  the  right  of  the 
United  States,  refused  to  compensate  the  possessor 
for  the  taking.    The  Supreme  Court  said: 

"It  must,  therefore,  be  conceded  that  Osborn  did 
not,  by  maintaining  possession  for  several  years 
and  putting  valuable  improvements  thereon,  pre- 
clude the  government  from  dealing  with  the  lands 
as  its  own,  and  from  conferring  them  on  another 
party  by  a  subsequent  grant.  On  the  other  hand, 
it  would  not  be  easy  to  suppose  that  Congress 
would,  in  authorizing  railroad  companies  to  trav- 
erse the  public  lands,  intend  thereby  to  give 
them  a  right  to  run  the  lines  of  their  roads  at 
pleasure,  regardless  of  the  rights  of  settlers." 
Washington  d  I.  R.  Co.  v.  Osborn,  supra,  at  p. 
109. 

The  fact  that  the  present  claim  is  instituted  under 
the  Tucker  Act  should  make  no  dili'erence  in  the  rec- 
ognition of  this  property  right. 

Like  the  Osborn  case,  it  may  be  assumed  that  the 
United  States  had  a  right  to  repossess  Parcel  12-A 
(being  public  land)  under  Section  91  of  the  Organic 
Act.  On  the  other  hand,  it  is  not  easy  to  sujjpose 
that  by  reserving  this  right  to  repossess.  Congress 
intended  that  any  valuable  improvements  on  such 
public  lands  would  be  taken  at  pleasure  without  com- 
pensation. Certainly  there  is  nothing  in  the  Organic 
Act  nor  in  any  "other  pertinent  laws"  which  indi- 
cate, much  less  compel,  such  a  harsh  result. 
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The  decedent-lessee's  recovery  may  be  less  be- 
cause of  the  limited  term  and  the  non-removal  of 
improvements  at  the  end  of  such  term,  but  his  interest 
is  nevertheless  a  legally  recognized  one.  Corrigan  v. 
City  of  Chicago,  144  111.  537,  33  N.E.  746  (1936); 
Mayor,  etc.,  of  Baltimore  v.  Camse  Bros.,  132  Md. 
290,  104  Atl.  429  (1918). 

In  the  lower  Court,  the  appellee  likened  the  dece- 
dent's possession  to  a  ''tenancy  at  will"  or  a  "rev- 
ocable license"  because  of  Section  91,  and  cited  the 
following  cases  to  support  the  proposition  that  such 
a  tenancy  or  license  was  not  property  under  the  Fifth 
Amendment : 

United  States  v.  Inlots,  26  Fed.  Cas.  No.  15 

(1873)  ; 
Hanna  v.  County  of  Hampden,  250  Mass.  107, 

145  N.E.  258  (1924)  ; 
Tate  V.  State  Highway  Comm.,  226  Mo.  App. 

1216,  49  S.W.  (2d)  282  (1932) ; 
Shaaber  v.  Reading  City,  150  Pa.  402,  24  Atl. 

692   (1892); 
Lyons  v.  Railway  Co.,  209  Pa.  550,  58  Atl.  924 

(1904) ; 
United  States  v.  Chandler-Dunhar  Co.,  229  U.S. 

53,  S.  Ct.  (1913)  ; 
Potomac  Electric  Potver  v.  United  States,  85 
Fed.  (2d)  243  (App.  D.  C.  1936),  cert,  denied 
299  U.S.  565. 

The  Chandler-Dimhar  case  concerned  property 
rights  in  water  power  and  is  clearly  unrelated  to  the 
case  at  bar.  The  Shaaber  case  denied  a  claimant  ask- 
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ing  for  the  expenses  of  moving  out  and  is  inapplicable 
here.  The  rest  of  the  cases  dealt  with  claimants  who 
wanted  compensation  for  their  term  (i.e.,  duration) 
interests,  and  they  were  denied  recovery  because  their 
possession  of  the  premises  could  be  cut  off  at  any 
time.  However,  whenever  improvements  were  in- 
volved, the  Courts  expressly  distinguished  the  bald 
rule  that  a  tenant  at  will  cannot  recover.  Tate  v. 
State  Highway  Comm.,  nupi-a;  Potomac  Electric 
Power  V.  United  States,  supra.  In  the  Potomac  case, 
which  like  the  instant  case  involved  repossession  by 
the  United  States  of  lands  to  which  it  had  title,  the 
Federal  Court  said: 

"A  somewhat  different  situation  is  presented  as 
to  the  equipment  installed  in  the  public  alley  in 
Square  144,  and  in  D.  Street,  which  separated 
squares  144  and  145.  This  equipment  was  physi- 
cally taken,  because  of  the  closing  of  the  alley 
and  the  street,  but  this  gave  rise  to  a  claim  which 
is  not  properly  involved  in  this  condemnation 
proceeding.  If  valid,  it  constitutes  a  separate 
and  distinct  cause  of  action  which  defendant  may 
prosecute  in  the  Court  of  Claims."  85  Fed.  (2d) 
243  at  249. 

Thus,  assuming  that  the  United  States  could  repossess 
the  land  under  Section  91,  labeling  decedent's  interest 
as  a  ''revocable  license"  or  a  "tenancy  at  will"  does 
not  answer  the  decedent's  claim.  Rather,  the  cases 
show  that  the  interest  in  improvements,  even  where 
a  claimant  could  not  insist  upon  a  continuance  of  the 
term,  has  always  been  recognized  in  condemnation 
I^roceedings — and,  in  the  case  where  the  United  States 
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itself  was  the  recipient  of  the  improvements  incident 
to  a  repossession  of  land  to  which  it  had  title,  in  pro- 
ceedings before  the  Court  of  Claims.  See  also  United 
States  V.  North  American  Transportation  and  Trad- 
ing Co.,  253  U.S.  330,  40  S.  Ct.  518  (1920). 

The  appellee  contended  below  that  the  phrase  '^at 
its  own  expense"  in  Section  91  was  notice  that  the 
United  States  would  not  pa}'  for  the  improvements 
— that  the  appellee  must  look  only  to  the  Territory. 
However,  the  plain  meaning  of  the  phrase  in  context 
is  that  the  administration  and  upkeep  of  public  lands 
while  in  the  Territory's  possession  would  be  a  Terri- 
torial expense  (justly  so  for  the  profits  from  such 
management  go  into  the  Territorial  treasury — Section 
73(e)  of  the  Organic  Act) — that  is,  expenses  for 
maintaining,  caring  for,  and  managing  were  to  be 
borne  by  the  Territory  as  between  it  and  the  U.  S. 
Section  91  itself  is  silent  as  to  payments  to  be  made 
by  the  United  States  for  benefits  which  it  receives 
when  it  repossesses  land  on  which  valuable  improve- 
ments have  been  erected  on  the  faith  of  leases  which 
it  authorized  the  Territory  to  make. 


II. 

REPOSSESSION  BY  THE  UNITED  STATES  WAS  NOT  WITHIN 
THE  "OTHER  SOONER  DETERMINATION"  CLAUSE  IN  THE 
LEASE. 

The  lower  Court  ruled  that  re-possession  by  the 
United  States  was  within  the  lease  clause  providing 
for  "other  sooner  determination"  of  the  lease.  Upon 
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such  determination,  the  land  and  improvements  would 
be  yielded  up  to  the  lessor  (i.e.,  the  Territory).  It 
would  follow,  if  the  lower  Court's  ruling  were  correct, 
that  the  lessee's  interest  would  be  extinguished  and 
there  would  be  nothing  for  which  the  United  States 
could  be  said  to  have  im])liedly  contracted  to  pay. 

First:  The  mere  statement  of  the  effect  of  "other 
sooner  determination"  reveals  that  taking  by  the 
United  States  was  not  contemplated  ))y  this  phrase. 
Upon  such  determination  the  lease  contract  provides 
that  the  land  and  improvements  would  go  to  the  Terri- 
tory — but  here,  they  went  to  the  United  States. 

Second:  In  the  lease  contract  itself  are  provided 
several  ways  of  sooner  ending  the  term,  namely  by 
option  to  terminate  for  breach  of  covenants  and  by 
ojition  to  withdraw  for  certain  enumerated  purj^oses. 
It  can  only  be  that  at  most  "sooner  determination" 
under  these  options  were  meant — options  to  be  exer- 
cised by  the  lessor  (Territory). 

Third:  There  is  no  express  provision  as  to  Fed- 
eral repossession.  The  guide  to  interpretation  is  found 
in  the  language  of  the  Supreme  Court  of  Hawaii: 

''Leases  of  pubic  lands,  like  leases  of  private 
lands,  are  entered  into  by  lessees  because  they 
think  they  see  an  opportunity  for  deriving  some 
beneficial  profit  to  themselves  from  the  tem- 
porary use  of  the  property,  but  ordinarily,  in 
order  to  secure  this  end  the  land  is  desired  only 
if  it  can  be  definitely  assured  to  the  lessee  for  a 
stated  period.  The  right  of  the  lessor  to  with- 
draw the  whole  or  any  jjart  of  the  lands  at  any 
time  purely  at  his  or  its  option  is  not  ordinarily 
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granted  and  is  not  freely  to  be  inferred  unless 
the  language  used  clearly  requires  it.  Had  it 
been  the  intention  of  the  parties  of  this  instru- 
ment to  grant  to  the  Territory  the  very  large 
powers  of  withdrawal  now  claimed,  much  simpler 
and  more  direct  language  could  have  been  used 
to  express  that  intention  and  understanding." 
Ai  V.  Bailey,  30  Haw.  210,  213  (1927). 

Thus,  it  can  hardly  be  said  that  the  instant  re- 
possession by  the  United  States  was  within  the  ''other 
sooner  determination"  clause  of  the  lease.  It  there- 
fore cannot  be  said  that  lessee's  interest  was  extin- 
guished by  virtue  of  repossession  by  the  United 
States. 


III. 


THE  LEASE  WAS  NOT  TERMINATED  UNDER  THE 
LEASE  PROVISIONS. 

The  lower  Court  ruled  that  under  the  provisions  of 
Section  91  of  the  Organic  Act  and  ''other  pertinent 
laws"  and  under  the  terms  of  the  lease  contract,  the 
decedent-lessee  had  no  compensable  property  right. 
The  foregoing  discussion  of  Section  91  and  Section 
73  of  the  Organic  Act  and  of  the  phrase  ' '  other  sooner 
determination"  should  be  determinative  of  the  lessee's 
rights.  It  should  be  noted  that  the  possession  by  the 
United  States  was  taken,  as  alleged  in  the  complaint 
(R.  3),  pursuant  to  Section  91  (cf.  U.  S.  v.  Chun 
Chin,  supra,  p.  2,  at  footnotes  1  and  2),  and  that  the 
land  was  not  withdrawn  under  the  provisions  of  the 
lease.    Therefore,  the  United  States  cannot  take  the 
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position  that  the  Territort)  withdrew  the  lease  pur- 
suant to  contract,  and  its  liability  must  be  determined 
under  the  Organic  Act  rather  than  the  lease  contract. 

The  lower  Court's  reference  to  lease  provisions  ap- 
parently was  to  the  non-removal  of  improvements 
under  the  "other  sooner  determination"  clause.  It 
has  already  been  shown  that  this  clause  is  inappli- 
cable to  the  instant  taking  by  the  United  States 
(Argument  II)  insofar  as  "determining"  the  lease  is 
concerned;  and  that  it  only  limits,  but  does  not  ex- 
tinguish, a  lessee's  property  interest  in  the  improve- 
ments (this  brief,  page  14).  However,  out  of  an 
abxmdance  of  caution,  appellant  will  further  argue 
the  possibility  that  the  lower  Court  may  have  meant 
that  the  land  was  withdrawn  as  per  the  withdrawal 
clause  found  in  the  lease  itself. 

Can  it  be  said  that,  in  spite  of  the  facts  of  this  case, 
the  United  States  took  possession  under  the  with- 
drawal clause  in  the  lease?  Options  such  as  this  must 
be  strictly  construed.  Ai  v.  Bailey,  supra,  p.  16.  The 
withdrawal  clause  provides  for  withdrawal  in  two 
situations:  (1)  for  "homestead  or  settlement  pur- 
poses, or  for  storing,  conserving  *  *  *  or  for  any 
public  purpose";  (2)  or  "for  sale  fur  any  purpose 
for  which  land  may  be  sold  under  the  jn'ovisions  of 
Section  73  of  the  Hawaiian  Organic  Act". 

Section  73  (q)  of  the  Hawaiian  Organic  Act  as  it 
stood  when  the  lease  was  executed  in  1936  provided 
that  "All  orders  setting  aside  land  for  forest  or  other 
public  purposes,  or  withdrawing  the  same,  shall  be 
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made  by  the  governor,  and  lands  while  so  set  aside 
for  such  purposes  may  be  managed  as  may  be  pro- 
vided by  the  laws  of  the  Territory".  That  shows  very 
clearly  that  the  ''public  purposes"  mean  the  public 
purposes  of  the  Territory,  hence  the  provision  that 
when  so  set  aside  the  lands  would  be  managed  "as 
may  be  provided  by  the  laws  of  the  Territory".  It 
could  not  have  meant  withdrawal  of  land  for  federal 
purposes  would  be  managed,  not  according  to  the  laws 
of  the  Territory  but  according  to  federal  law. 

In  harmony  with  this  view,  the  lease  provides  that 
''The  land  demised,  or  any  part  or  parts  thereof,  may 
at  the  option  of  the  lessor,  on  behalf  of  the  Territory 
of  Hawaii,  or  any  person  or  persons,  corporation  or 
corporations,  be  withdrawn  from  the  operation  of 
this  lease  for  homestead  or  settlement  purposes  *  *  * 
or  for  any  public  purpose  *  *  *  and  possession  re- 
sumed by  the  lessor  *  *  *".  The  phrase  "any  public 
purpose"  as  there  used  meant  a  public  purpose  of 
the  Territory  as  in  the  Organic  Act.  In  the  event  that 
the  land  be  withdrawn  from  the  lease  the  possession 
would  be  "resumed  by  the  lessor",  who  is  the  Com- 
missioner of  Public  Lands  acting  for  the  Territory 
of  Hawaii.  Land  withdrawn  for  the  purposes  of  the 
federal  government  would  not  l^e  taken  possession  of 
by  the  Commissioner  of  Public  Lands  but  by  the 
federal  authorities. 

When  it  l^ecame  api^arent  that  it  would  be  advis- 
able to  authorize  the  withdrawal  of  land  for  federal 
purposes,  Congress  made  approi^riate  provision  there- 
for by  enacting  the  statute  of  August  21,  1941  (55 
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Stat.  658,  Ch.  394)  by  which  Section  73 (q)  of  the 
Organic  Act  was  amended.  That  section,  as  so 
amended,  provides  that  ''all  orders  setting  aside  lands 
for  forest  or  other  public  purpose,  or  withdrawing 
the  same,  shall  be  made  by  the  governor,  and  lands 
while  so  set  aside  for  such  purposes  may  be  managed 
as  may  be  provided  by  the  laws  of  the  Territory;  that 
provisions  of  this  section  may  also  be  applied  where 
the  *  public  purposes'  are  the  uses  and  purposes  of 
the  United  States,  and  lands  while  so  set  aside  may 
be  managed  as  may  be  j^rovided  by  the  laws  of  the 
United  States."  (48  U.S.C.A.  Section  677;  Revised 
Laws  of  Hawaii  1945,  p.  42.)  If  Section  73 (q)  of 
the  Organic  Act  as  it  originally  stood  authorized  the 
withdrawal  of  leased  land  for  federal  purijoses,  the 
Ijassage  of  that  act  would  not  have  been  necessary. 

Furthermore,  ejiisdem  yeneris  would  confine  the 
"public  purpose"'  for  which  land  may  be  withdrawn 
to  Territorial  purposes. 

The  provision  in  the  lease  that  land  may  be  with- 
drawn "for  sale  for  any  purpose  for  which  land  may 
be  sold  under  the  provisions  of  Section  73  of  the 
Hawaiian  Organic  Act  as  now  or  hereafter  amended" 
has  no  application  here  because  we  are  not  dealing 
with  a  sale  of  land.  The  phrase  "as  now  or  hereafter 
amended"  does  not  apply  to  the  withdrawal  of  land 
for  other  purposes  than  for  sale. 

It  may  be  that  leases  made  since  August  21,  1941, 
may  be  subject  to  the  right  of  withdrawal  for  federal 
purposes,  but  it  is  our  contention  that  the  Act  of  Con- 
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gress  then  passed  was  not  intended  to  have  and  did 
not  have  a  retrospective  operation  so  as  to  impose 
an  additional  burden  on  lessees  who  held  under  leases 
previously  made  under  which  land  was  withdraw^able 
only  for  the  purposes  of  the  Territory.  Their  rights 
were  vested  rights  for  the  duration  of  the  terms  of 
their  respective  leases  according  to  the  provisions  and 
agreements  set  forth  in  their  leases. 

The  Supreme  Court,  in  the  case  of  Southwestern 
Coal  and  Improvement  Company  v.  McBride,  185 
U.S.  499,  503,  referring  to  the  Act  of  Congress  called 
the  Curtis  Act,  quoted  approvingly  the  language  of 
the  Circuit  Court  of  Appeals  as  follows : 

'^  While,  in  the  absence  of  a  constitutional  in- 
hibition, the  legislature  may  give  to  some  of  its 
acts  a  retrospective  operation,  the  intention  to 
do  so  must  be  clearly  expressed,  or  necessarily 
imjjlied  from  what  is  expressed;  and  assuming 
the  legislature  to  possess  the  power,  its  act  will 
not  be  construed  to  impair  or  destroy  a  vested 
right  under  a  valid  contract  unless  it  is  so  framed 
as  to  preclude  any  other  interpretation.'' 

That  case  was  cited  with  approval  in  United  States 
Fidelity  <£•  Guaranty  Co.  v.  United  States  for  the  use 
of  Struthers  JVells  Co.,  200  U.S.  306,  314,  where  the 
Court,  construing  an  amendatory  Act  of  Congress, 
said: 

"There  are  certain  principles  which  have  been 
adhered  to  with  great  strictness  by  the  courts  in 
relation  to  the  construction  of  statutes,  as  to 
whether  they  are  or  are  not  retroactive  in  their 
effect.    The  presumption   is  very  strong  that  a 
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statute  was  not  meant  to  act  retrospectively,  and 
it  ought  never  to  receive  such  a  construction  if 
it  is  susceptible  of  any  other.  It  ought  not  to 
receive  such  a  construction  unless  the  words  used 
are  so  clear,  strong  and  imperative  that  no  other 
meaning  can  be  annexed  to  them,  or  unless  the 
intention  of  the  legislature  cannot  be  otherwise 
satisfied." 

There  is  absolutely  nothing  in  the  language  in  the 
Act  of  Congress  here  involved  that  would  warrant, 
much  less  require,  that  it  be  given  a  retrospective 
operation  which  would  trample  on  a  vested  right. 

Thus,  even  apart  from  the  allegation  in  the  com- 
plaint, it  cannot  be  said  that  a  withdrawal  under  the 
option  in  the  lease  occurred. 


IV. 

ASSUMING  A  WITHDRAWAL  UNDER  THE  LEASE,  THE  DECE- 
DENT-LESSEE HAD  A  COMPENSABLE  INTEREST  IN  THE 
IMPROVEMENTS. 

If  the  United  States  may  be  deemed  to  have  with- 
drawn under  the  lease,  then,  one  of  the  conditions  of 
withdrawal  was  that  the  lessee  would  be  paid  for  the 
improvements. 

The  lease  provides  for  non-removal  of  the  improve- 
ments at  the  end  of  21  years  or  ' '  other  sooner  determi- 
nation" of  the  lease.  It  is  true  that,  assuming  a 
proper  withdrawal,  the  lessee  would  have  no  right  to 
the  unexpired  term.   And  this  ending  of  the  lease  by 


23 


withdrawal  would  seem  to  be  subsumed  under  the 
term  ''other  sooner  determination".  However,  a 
scrutiny  of  the  whole  lease  shows  that  a  termination 
of  the  lease  under  the  withdrawal  clause  is  not  within 
the  contemplation  of  the  "other  sooner  determina- 
tion" consequence  as  to  improvements. 

The  "determination"  contemplated  by  this  phrase 
is  confined  to  those  situations  where  a  lessee  has  been 
at  fault  and  the  lessor  terminates  the  lease  because 
of  a  breach  of  one  or  more  of  the  numerous  covenants 
which  the  lessee  made.  "At  the  end"  of  the  term 
obviously  means  at  the  end  of  21  years.  The  word 
"determination"  imports,  like  the  word  "terminate", 
the  exercise  of  an  option  in  the  landlord.  Cf.  Kramer 
V.  Amherg,  4  N.Y.S.  613,  15  Daly  205  (1889).  The 
specific  option  of  withdrawal  being  particularly  pro- 
vided for,  the  area  in  which  the  lessor  could  exercise 
his  option  to  "determine"  the  lease  was  where  the 
lessee  failed  "to  well  and  truly  observe,  keep,  or  per- 
form any  of  the  covenants  and  agreements  on  his 
part  to  be  observed,  kept  and  performed,  or  in  case 
the  lessee  shall  be  adjudged  bankrupt"  and  the  lessor 
elected  to  repossess  and  "thereby  terminate  this 
lease".  (Quotes  from  the  lease  contract.)  This  inter- 
pretation finds  significant  support  in  the  Hawaiian 
statutes  themselves:  provsions  which,  in  substance, 
specifically  permit  the  Territory  to  insist  on  forfeiture 
for  conditions  or  covenants  hr cached  and  declare  that 
the  estate  of  the  lessee  shall  "thereby  determine", 
are  found  in  the  Organic  Act,  Section  73(h),  Section 
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4551  of  the  Revised  Laws,  1945,  and  Section  1615  of 
the  Revised  Laws,  1935.  It  is  submitted  that  in  these 
provisions  is  found  the  source  of  the  true  meaning  of 
the  phrase  "or  other  sooner  determination". 

Furthermore,  the  withdrawal  clause  provides  for  a 
withdrawal  of  "land"  with  a  specific  and  equitable 
consequence  upon  such  withdrawal,  namely  a  pro-rata 
reduction  in  rent.  Had  a  forfeiture  of  a  lessee's 
interest  in  valuable  improvements  which  the  lessee 
was  under  obligation  to  erect  been  contemplated,  it 
would  have  been  simple  to  have  stated  that  ''land  and 
improvements''  were  subject  to  withdrawal.  The  pro- 
vision for  pro-rata  rental  reduction  shows  that  im- 
provements were  not  contemplated,  for  it  can  readily 
be  seen  that  if  improvements  were  subject  to  with- 
drawal without  compensation,  this  provision's  attempt 
to  be  fair  could  never  succeed  were  the  withdrawal 
made  the  day  after  the  improvements  were  erected. 
In  contrast,  the  provision  for  repossession  upon 
breach  by  the  lessee  declares  that  the  lessor  may 
"terminate  this  lease".  There  is  no  provision  for  any 
further  consequences,  and  it  may  be  inferred  that  the 
consequences  upon  "other  sooner  determination" 
apply  here. 

That  improvements  were  to  be  paid  for  ui)on  a 
withdrawal  before  the  full  term  of  the  lease  is  a 
reasonable  conclusion  when  it  is  remembered,  as  was 
stated  in  appellee's  brief  in  the  lower  Court,  that  the 
purpose  of  the  general  lease  was   (1)   to  encourage 
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financially  able  lessees  to  develop  public  land  for  later 
withdrawing  for  homesteading,  and  (2)  to  obtain 
revenue.  It  is  hardly  to  be  imagined  that  these  aims 
of  Hawaiian  land  laws  would  be  promoted  by  the 
harsh  interpretation  now  contended  for  by  appellee. 

The  inclusion  of  the  particular  non-removal  clause 
found  in  the  instant  lease  is  not  inconsistent  with  ap- 
pellant's interpretation  of  the  lease  contract  (that 
there  was  no  thought  of  surrendering  the  right  to 
compensation  until  the  end  of  21  years).  Had  a 
right  to  remove  been  reserved,  then  actual  removal 
would  have  been  the  only  remedy  opened  to  appel- 
lant's decedent  and  he  could  not  have  asked  for  com- 
pensation. Maguire  v.  Gomes,  17  Haw.  493  (1906). 
Worthington  v.  Young,  8  Ohio  401  (1838).  The  im- 
practicability of  this  particular  remedy  is  readily 
apparent,  and  it  is  more  reasonable  that  the  appel- 
lant's decedent  should  contemplate  reimbursement 
rather  than  dislocated  physical  assets. 

Added  to  the  foregoing  is  the  strict  rule  of  con- 
struction against  forfeitures.  51  C.J.S.  677,  Sec- 
tion 1021. 
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CONCLUSION. 

For  the  foregoing  reasons,  it  is  respectfully  sub- 
mitted that  the  order  of  the  lower  Court  should  be 
reversed  and  the  motion  to  dismiss  be  denied. 

Dated,  Honolulu,  Hawaii, 
February  2, 1951. 

Respectfully  submitted, 
W.  Y.  Char, 
Sau  Ung  Chan, 
By  W.  Y.  Char, 

Attoryieys  for  Appellant. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


Xo.  12732 


Hee  Kxe  Cnrx.  Admixisteatrix  of  the  Estate  of 
Chust  Chix,  Deceased,  appellant 

V. 

United  States  or  Amepjca,  appellee 


rPOy  APPEAL  FROM  THE  UyiTED  STATEf?  DISTRICT  COVRT  FOR 
TEE  TERRITORY   OF  HAWAII 


BRIEF  FOE  THE  rXITED  STATES 


0PI2n:0N   BZLOW 

The  district  court  did  not  write  an  opinion.     Its  oral 
luliixg  appears  in  the  Record  at  yjp.  24—27. 

jrSISDICTIOX 

T?.:-  :=  :.:\  ::^-^al  from  a  judgmeiit  of  dismissal 
:-  :  >  -  0  r  27.  195n  CR.  22).  Notice  of  ap- 
r-:.:  -va:,  -i:^-!  October  5.  i:;^"0  R.  23).  The  juris- 
diction of  the  district  comt  was  sought  to  be  invoked 
-  :-  -^  T  -  -:-  Act,  28  U.  S.  C.  sec.  1346  (a)  (2). 
The  .  ir>  -  n  of  this  Court  rests  upon  28  U.  S.  C. 
i^ec.  1291. 

QUESTION   PRESEXTED 

TVTiether  a  x>erson  iu  possession  of  public  lands  of 
the   United   States   under  a   general  lease  from  the 

(1) 


Territory  of  Hawaii  has  any  compensable  interest  in 
the  lands  or  improvements  thereon  when  the  lands 
are  withdrawn  for  public  use  by  the  United  States, 
in  view  of  the  provisions  of  Section  91  of  the  Organic 
Act  and  of  the  lease. 

STATUTE  INVOLVED 

The  pertinent  portion  of  Section  91  of  the  Hawaiian 
Organic  Act  of  April  30,  1900,  31  Stat.  159,  48  U.  S.  C. 
sec.  511,  is  set  forth  in  the  argument,  infra,  pp.  5-6. 

STATEMENT 

This  case  is  a  sequel  to  that  of  United  States  v. 
Chtm  Chin,  150  F.  2d  1016  (C.  A.  9,  1945),  and  in- 
volves the  same  question,  recently  determined  by  this 
Court  in  favor  of  the  Government  in  No.  12,680, 
United  States  v.  A.  Lester  Marks,  et  al.  (Opinion 
March  5,  1951),  as  to  whether  the  United  States  is 
under  any  liability  to  the  holder  of  a  general  lease 
from  the  Territory  of  Hawaii  when  public  lands  are 
withdrawn  from  such  lease  for  use  by  the  United 
States  pursuant  to  Section  91  of  the  Organic  Act. 
The  factual  background  is  as  follows: 

In  the  latter  part  of  1936,  Chun  Chin,  appellant's 
predecessor,  and  the  Territory  of  Hawaii  entered 
into  a  general  lease  agreement  by  which  public  lands 
of  the  United  States,  left  in  the  control  of  the  Terri- 
tory by  Section  91  of  the  Organic  Act,  were  leased  to 
Chun  Chin  for  a  21-year  term  begiiming  on  October 
30,  1936,  for  use  in  the  operation  of  a  gasoline  service 
station  (R.  4--5,  8-14).  As  required  by  the  terms  of 
the  lease,  Chun  Chin  constructed  a  building  on  the 


premises  at  a  cost  of  not  less  than  $3,000.00  (R.  5, 
12).  The  lease  contained  the  following  provisions 
(R.  11,  12)  : 

And  Also,  That  the  Lessee  shall  and  will  at 
the  end,  or  other  sooner  determination  of  the 
said  term  hereby  granted  peaceably  and  quietly 
yield  up  unto  the  Lessor  all  and  singular  the 
premises  herein  demised,  with  all  erections, 
buildings,  and  improvements  of  whatever  name 
or  nature,  now  on  or  which  may  be  hereafter 
put,  set  up,  erected  or  placed  upon  the  same, 
in  as  good  order  and  condition  in  all  respects 
reasonable  use,  wear,  and  tear  excepted,  as  the 
same  are  at  present  or  may  hereafter  be  put  by 
the  Lessee. 

***** 

It  is  Mutually  Agreed,  That  at  any  time  or 
times  during  the  term  of  this  lease,  the  land 
demised,  or  any  part  or  parts  thereof,  may  at 
the  option  of  the  Lessor,  on  behalf  of  the  Ter- 
ritory of  Hawaii,  or  any  person  or  persons,  cor- 
poration or  corporations,  be  withdrawn  from 
the  operation  of  this  lease  for  homestead  or 
settlement  purposes,  or  for  storing,  conserving, 
transporting  and  conveying  water  for  any  pur- 
pose, or  for  reclamation  purposes,  or  for  for- 
estry purposes,  or  for  telephone,  telegraph, 
electric  power,  railway  or  roadway  purposes,  or 
for  any  public  purpose,  or  for  sale  for  any  pur- 
pose for  which  land  may  be  sold  under  the  provi- 
sions of  Section  73  of  the  Hawaiian  Organic 
Act  as  now  or  hereafter  amended,  and  posses- 
sion resumed  by  the  Lessor,  in  which  event  the 
land  so  withdrawn  shall  cease  to  be  subject  to 
the   terms,    covenants    and   conditions    of   this 


lease,  and  the  rent  hereinabove  reserved  shall 
be  reduced  in  proportion  to  the  value  of  the 
part  so  withdrawn. 

In  1940,  the  United  States  instituted  proceedings  to 
condemn  several  tracts,  including  the  one  here  in- 
volved, for  use  in  comiection  with  the  naval  base  at 
Pearl  Harbor,  but  when  it  was  discovered  that  title 
to  the  Chmi  Chin  tract  was  already  in  the  United 
States,  the  Government  moved  to  dismiss  the  parcel 
from  the  condemnation  proceeding.  The  motion  was 
denied.  United  States  v.  Chun  Chin,  150  F.  2d  1016- 
1017  (C.  A.  9,  1945).  Thereupon,  the  Secretary  of 
the  Navy  requested  that  the  Governor  of  Hawaii  set 
aside  the  land  for  use  of  the  Navy  Department  pur- 
suant to  the  provisions  of  Section  91  of  the  Organic 
Act,  and  on  November  18,  1943,  the  Governor  issued 
an  executive  order  complying  with  the  request  (R.  5). 
Shortly  thereafter  the  parcel  came  on  for  trial  in  the 
condemnation  proceeding.  The  Government  renewed 
its  motion  for  dismissal,  which  was  denied,  and  judg- 
ment was  entered  awarding  $8,500.00  as  the  value  of 
the  improvements.  United  States  v.  Chun  Chin,  150 
F.  2d  1016,  1017  (C.  A.  9,  1945).  On  appeal  this 
Court  reversed  and  directed  the  dismissal  of  the  par- 
cel from  the  condemnation  proceeding,  holding  that  in 
view  of  the  provisions  of  Section  91,  condemnation 
was  not  an  appropriate  procedure  for  effecting  a 
transfer  of  the  property,  and  that  it  was  unneces- 
sary to  consider  whether  the  lessee  had  any  right  of 
compensation  for  improvements.  United  States  V. 
Chun  Chin,  150  F.  2d  1016,  1017-1018  (C.  A.  9,  1945). 


Although  the  parcel  had  been  set  aside  for  the  use 
of  the  Navy  Department  in  November  1943,  Chun 
Chin's  possession  was  not  disturbed  until  August  1944 
(R.  5,  6,  7),  which  was  subsequent  to  the  trial  of, 
but  prior  to  this  Court's  decision  in  United  States 
V.  Chun  Chin,  150  F.  2d  1016.  Chun  Chin  having 
died,  appellant  in  the  capacity  of  administratrix  of 
his  estate  instituted  this  Tucker  Act  suit  on  March  31, 
1949,  to  recover  for  the  loss  of  his  building,  business 
and  lease  agreement  (R.  3-16). 

The  Government  moved  to  dismiss  the  complaint 
for  failure  to  state  a  cause  of  action  (R.  17),  and! 
Judge  Metzger  denied  the  motion  without  prejudice 
and  with  leave  to  renew  the  motion  in  another  division 
of  the  court  (R.  20-21).  Accordingly,  the  Govern- 
ment renewed  its  motion  before  Judge  McLaughlin 
(R.  18-19,  24-27),  and  on  September  26,  1950,  an 
order  of  dismissal  was  entered  (R.  22).  This  appeal 
followed  (R.  23). 

ARGUMENT 

Whatever  interest  was  created  by  the  lease  of  public  lands  in 
Hawaii,  it  was  subject  to  defeasance  without  payment  of 
compensation  when  the  land  was  needed  for  purposes  of 
the  United  States 

Title  to  the  lands  here  involved  has  been  in  the 
United  States  since  annexation  (see  R.  4-5).  As  to 
such  lands.  Section  91  of  the  Organic  Act  of  April  30, 
1900,  31  Stat.  159,  as  amended,  48  U.  S.  C.  sec.  511, 
provides : 

Except  as  otherwise  provided,  the  public 
property  ceded  and  transferred  to  the  United 
States  by  the  Republic  of  Hawaii,  under  the 
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joint  resolution  of  annexation  *  *  *  shall 
remain  in  the  possession,  use,  and  control  of  the 
government  of  the  Territory  of  Hawaii,  and 
shall  be  mamtained,  managed,  and  cared  for 
hy  it,  at  its  own  expense,  until  otherwise  pro- 
vided for  by  Congi'ess,  or  taken  for  the 
use  and  purposes  of  the  United  States  by  ■' 
direction  of  the  President  or  of  the  Governor 
of  Hawaii.     *     *     * 

By  direction  of  the  Governor,  the  parcel  was  taken 
from  the  control  of  the  Territory  for  the  use  of  the  " 
United  States  Navy  (R.  5-6)/ 

By  the  plain  language  of  Section  91  and  of  the 
terms  of  the  lease  as  to  withdrawal  (supra,  pp.  3^),  . 
it  is  clear  that  the  United  States  is  under  no  obligation  ^ 
to  make  any  compensation  to  the  holder  of  a  general  '. 
lease  from  the  Territory  when  the  leased  lands  should  > 
be  retaken  for  federal  purposes.     This  Court  so  held  ) 
in  United  States  v.  A.  Lester  Marks,  et  al.  (No.  12,680 
March  5,  1951),  and,  in  so  holding,  rejected  arguments 
to  the  contrary  which  are  substantially  the  same  as 
made  by  appellant  here.     In  consequence,  the  Govern-  -■ 
ment  is  filing  herein  a  motion  to  affirm  the  judgment 
below  on  the  basis  of  the  decision  in  the  Marks  case. 

Appellant  contends  that,  even  if  the  parcel  could 
be  withdrawn  without  any  requirement  for  compen- 
sation for  the  land,  there  nevertheless  was  a  right  to 
compensation  for  the  building  erected  by  Chun  Chin 
as  required  by  the  lease  (Br.  10-15,  22-25).  In  the 
Marks  case,  this  Court  has  already  rejected  such  a 


T 


^  The  Governor's  order  is  set  out  in  the  record  in  United  States 
V.  Chun  Chin,  No.  10808,  at  pages  46-53. 


contention  by  striking  from  the  judgment  an  item 
awarding  the  rental  value  of  improvements.  And,  in 
view  of  the  lease  provision  for  yielding  up  all 
improvements,  including  those  erected  by  him,  at  the 
end  or  sooner  determination  of  his  lease  (R.  11),  it 
would  seem  that  there  could  not  be  any  basis  for  such 
a  contention.  Since  the  lessee  clearly  waived  any 
right  to  remove  improvements,  it  is  plain  that  his  only 
interest  therein  was  a  right  of  use  during  the  existence 
of  his  lease.  Corrigan  v.  City  of  Chicago,  144  111.  537, 
549-550,  33  N.  E.  746  (1893)  ;  Mayor  d  C.  C.  of  Bal- 
timore V.  Gamse,  132  Md.  290,  295-296,  104  Atl.  429 
(1918).  Thus,  when  the  lease  was  terminated  by  the 
withdrawal,  all  the  lessee's  interest  in  the  improve- 
ments was  likewise  brought  to  an  end.  United  States 
v.  21,815  Square  Feet  of  Land,  etc.,  155  F.  2d  898 
(C.  A.  2,  1946).  If  it  had  been  contemplated  that  in 
the  event  of  a  withdrawal  the  lessee  would  retain  an 
interest  in  the  improvements,  it  would  have  been  an 
>easy  matter  to  provide  for  such  an  exception  in  the 
"other  sooner, determination"  clause. 

Moreover,  even  without  consideration  of  the  terms 
of  the  lease,  it  does  not  appear  that  there  exists  any 
.ground  for  recovery  by  appellant.  It  is  well  estab- 
lished that  a  person  erecting  improvements  on  pub- 
lic lands  has  no  rights  therein  when  the  lands  are  re- 
served for  public  purposes,  unless  he  has  acquired 
some  vested  right,  as  against  the  United  States,  in 
the  land  itself.  Russian-American  Co.  v.  United 
States,  199  U.  S.  570  (1905).  And  the  authorities 
relied  upon  by  appellant  (Br.  11-12)  are  not  to  the 
contrary.     The  statutory  provision  (43  U.  S.  C.  sec. 
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936)  is  not  of  general  application,  but  is  a  part  of 
the  Act  of  March  3,  1875,  18  Stat.  482,  granting  rail- 
road rights-of-way  over  public  lands.^  And  the  cases 
cited  (Br.  11)  clearly  recognize  that  Congress  could 
have  made  an  absolute  grant  to  the  railroads  which 
would  have  wiped  out  the  possessory  claims,  and  hold 
only  that  in  making  such  grants  Congress  required 
the  railroads  to  make  payment  to  the  settlers.  Wash- 
ington <&  IdaJio  Railroad  v.  O shorn,  160  U.  S.  103, 
109  (1895)  ;  Spokane  Falls  dec.  Railway  v.  Ziegler, 
167  U.  S.  65,  73  (1897)  ;  Union  Pacific  R.  R.  Co.  v. 
Harris,  215  U.  S.  386,  388-389  (1910).  But  they  do 
not  indicate  that,  absent  the  consent  of  Congress,  the 
United  States  would  have  been  required  to  make 
compensation.  Neither  Section  91  of  the  Organic  Act 
nor  any  other  statute  imposes  such  a  liability  in  the 
instant  case. 

Neither  does  the  opinion  in  Potomac  Electric  Power 
Co.  V.  United  States,  85  F.  2d  243  (C.  A.  D.  C,  1936), 
certiorari  denied  299  U.  S.  565,  offer  any  comfort  to 
appellant.  That  part  of  the  opinion  quoted  by  appel- 
lant (Br.  14)  refers  to  the  ordinary  right  of  a  licensee 
to  remove  improvements  that  he  has  erected  within  a 
reasonable  time  after  cancellation  of  his  license. 
Cf.  2  Thompson  on  Real  Property  (1939),  sec.  721. 
But  here  Chun  Chin  specifically  waived  all  right  to 
remove  improvements  and  all  other  interest  therein. 

^  Even  if  it  were  of  general  application  as  part  of  the  land  laws 
of  the  United  States,  it  would  be  of  no  assistance  to  appellant, 
because  such  laws  are  not  applicable  in  Hawaii.  Joint  Resolution 
of  Annexation  (July  7,  1898),  30  Stat.  750,  48  U.  S.  C.    sec.  661. 
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Moreover,  if  atl  interest  in  improvements  had  not 
terminated  upon  cancellation  of  the  lease,  it  is  plain 
that  such  termination  was  effected  by  lapse  of  time. 
The  lease  was  cancelled  by  the  withdrawal  order  of 
November  18,  1943  (R.  5),  while  the  Government 
did  not  take  possession  until  sometime  in  the  follow- 
ing August  (R.  6).  The  interval  afforded  ^mple  time 
for  the  removal  or  salvage  of  the  building.  Clearly^ 
such  delay  is  fatal  to  the  instant  claim.  Cf.  Maguire 
V.  Gomes,  17  Haw.  493  (1906). 

CONCLUSION 

For  the  foregoing  reasons,  it  is  submitted  that  the 
judgment  of  the  district  court  should  be  af&rmed. 
Respectfully, 

A.  Devitt  Vaxech, 
Assistant  Attorney/  General, 
Howard  K.  Hoddick, 

United  States  Attorney, 

Honolulu,  Hawaii, 
Roger  P.  Marquis, 
John    C.    Harrington, 
Attorneys,  Department  of  Justice, 

Washington,  D.  C. 
March  1951. 
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In  the  United  States  District  Court  for  the  Eastern 
District  of  Washington,  Northern  Division 

In  Bankruptcy  No.  742 

ADOLPH  W.  ENGSTROM,  Trustee  in  Bank- 
ruptcy for  Northwest  Chemurgy  Cooperative, 
a  corporation,  Bankrupt, 

Plaintiff, 
vs. 
R.  M.  WILEY, 

Defendant. 

COMPLAINT 

Plaintiff  alleges  as  follows: 

1.  The  action  arises  under  Section  70  of  the  Act 
of  Congress  relating  to  Bankruptcy,  (U.S.C.  Title 
11,  Chapter  7,  Sec.  110)  as  hereinafter  more  fully 
appears. 

2.  At  all  times  herein  mentioned  Northwest 
Chemurgy  Cooperative  was  and  is  now  a  Washing- 
ton corporation  hereinafter  sometimes  referred  to  as 
' '  Chemurgy. ' ' 

3.  On  May  29,  1947,  Chemurgy  duly  filed  a  Peti- 
tion for  an  Arrangement  under  Chapter  XI  of  the 
Act  of  Congress  relating  to  Bankruptcy  in  the 
United  States  District  Court  for  the  Western  Dis- 
trict of  Washington,  Northern  Division,  Cause  No. 
37569.  On  said  date  said  Court  entered  an  order 
accepting  and  approving  Chemurgy 's  Petition  for 
an  Arrangement  as  properly  filed  under  Chapter 
XI  of  said  Act. 


4  Adolph  W.  Engstrom,  etc. 

4.  Chemurgy  was  unable  to  consummate  tlie 
proposed  Arrangement  and  upon  a  hearing  &u\j 
noticed  and  held  pursuant  to  Section  376  (2)  of  the 
Act  of  Congress  relating  to  Bankruptcy,  said  Court 
on  December  13,  1947,  duly  made  and  entered  its 
order  that  Chemurgy  is  a  Bankrupt  under  said  Act 
and  that  Bankruptcy  be  proceeded  with  pursuant 
to  the  provisions  of  said  Act. 

5.  Subsequent  to  said  order  determining  Chem- 
urgy a  Bankrupt,  after  proceedings  duly  had  there- 
fore, plaintiff  on  January  6,  1948,  was  by  the  order 
of  said  Court  duly  appointed  Trustee  of  the  estate 
of  said  Bankrupt  and  thereafter  on  said  January  6, 
1948,  plaintiff  duly  qualified  as  Trustee  of  said  estate 
and  since  said  date  at  all  times  has  been  the  duly 
appointed,  qualified  and  acting  Trustee  of  the  estate 
of  said  Bankrupt. 

6.  At  all  times  herein  mentioned  Sections  5831-4 
and  5831-6  of  Remington's  Revised  Statutes  of  the 
State  of  Washington  (Laws  of  1941,  Ch.  103),  Sees. 
1  and  3  were  in  full  force  and  effect.  Said  statutes 
provide  as  follows : 

"5831-4,  Preference  by  insolvent  corporations — 
Definition.  Words  and  terms  used  in  this  act  shall 
be  defined  as  follows:  (a)  "Receiver"  means  any 
receiver,  trustee,  common  law  assignee,  or  other 
liquidating  officer  of  an  insolvent  corporation,  (b) 
"Date  of  application"  means  the  date  of  filing  with 
the  Clerk  of  the  Court  of  the  petition  or  other  appli- 
cation for  the  appointment  of  a  receiver,  pursuant 
to  which  application  such  appointment  is  made,  or 


vs.  R.  M.  Wiley  5 

in  case  the  appointment  of  a  receiver  is  lawfully 
made  without  court  proceedings,  then  it  means  the 
date  on  which  the  receiver  is  designated,  elected  or 
other  wise  authorized  to  act  as  such,  (c)  "Prefei'- 
ence"  means  a  judgment  procured  or  suffered 
against  itself  by  an  insolvent  corporation  or  a  trans- 
fer of  any  of  the  property  of  such  corporation,  the 
effect  of  the  enforcement  of  which  judgment  or 
transfer  at  the  time  it  was  procured,  suffered,  or 
made,  w^ould  be  to  enable  any  one  of  the  creditors 
of  such  corporation  to  obtain  a  greater  percentage 
of  his  debt  than  any  other  creditor  of  the  same  class. 
L.  '41,  ch.  103,  Sec.  1" 

"5831-6  Preference  voidable  when — Trust  fund 
doctrine  superseded.  Any  preference  made  or  suf- 
fered within  four  (4)  months  before  the  date  of 
application  for  the  appointment  of  a  receiver  may 
be  avoided  and  the  property  or  its  value  recovered 
by  such  receiver.  No  preferences  made  or  suffered 
j)rior  to  such  four  (4)  months'  period  may  be  re- 
covered, and  all  provisions  of  law^  or  of  the  trust 
fund  doctrine  permitting  recovery  of  any  preference 
made  beyond  such  four  (4)  months'  period  are 
hereby  specifically  superseded.  L.  '41,  ch.  103,  Sec.  4" 

7.  For  at  least  four  (4)  months  immediately 
prior  to  May  29,  1947,  Chemurgy  was  unable  to  pay 
its  debts  in  the  ordinary  course  of  business  and  was 
insolvent  within  the  meaning  of  said  statutes  of  the 
State  of  Washington. 

8.  Within  said  four  months'  i^eriod  Chemurgy 
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being  then  insolvent  paid  to  the  defendant  above 
named  a  total  of  $2,252.78  upon  an  antecedent  debt 
or  debts  then  past  due  and  owing  by  Chemurg}^  to 
said  defendant  upon  which  defendant  is  entitled  to 
an  offset  of  $  None  for  credit  given  within  said  four 
months'  period. 

9.  The  effect  of  such  payment  is  to  enable  the 
said  defendant  to  obtain  a  greater  percentage  of  the 
indebtedness  due  to  said  defendant  than  other  credi- 
tors of  the  same  class. 

Wherefore,  plaintiff  prays  for  judgment  against 
the  defendant  in  the  sum  of  $2,252.78  with  interest 
and  with  costs  taxes  in  favor  of  the  plaintiff  and 
against  the  defendant. 

EGGEEMAN,  ROSLING  & 
WILLIAMS, 

/s/  DeWITT  WILLIAMS, 

Attorneys  for  plaintiff. 

[Endorsed]  :    Filed  May  28,  1948. 


[Title  of  District  Court  and  Cause.] 

SUMMONS 

To  the  above  named  Defendant:    R.  M.  Wiley 

You  are  hereby  summoned  and  required  to  serve 
upon  Eggerman,  Rosling  &  Williams,  plaintiff's 
attorneys,  whose  address  is  918  Joseph  Vance  Build- 
ing, Seattle  1,  Washington,  an  answer  to  the  com- 
plaint which  is  herewith  served  upon  you,  within 
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twenty  days  after  service  of  this  summons  upon 
you,  exclusive  of  the  day  of  service.  If  you  fail  to 
do  so,  judgment  by  default  will  be  taken  against 
you  for  the  relief  demanded  in  the  complaint. 

A.  A.  LaFRAMBOISE, 

Clerk  of  Court. 

[Seal]   By  /s/  EVA  M.  HARDIN, 
Deputy  Clerk. 

Date:    May  28,  1948. 

Return  on  Service  of  Writ  attached. 

[Endorsed]  :    Filed  June  5,  1948. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Comes  Now  the  defendant,  R.  M.  Wiley,  by  his 
attorneys,  Hughes  &  Jeffers  and  Sam  R.  Sumner, 
Sr.,  and  respectively  moves  the  Court  for  the  entry 
herein  of  an  order  dismissing  the  above-entitled 
action,  upon  the  grounds  that  the  plaintiff's  com- 
plaint herein  fails  to  state  a.  claim  upon  which  relief 
may  be  granted. 

In  support  of  this  motion  there  is  hereto  attached 
statement  of  the  reasons  upon  which  defendant  bases 
this  motion. 

Dated  this  17th  day  of  August,  1948. 

HUGHES  &  JEFFERS, 
By  /s/  JOSEPH  L.  HUGHES, 
/s/  SAM  R.  SUMNER,  SR., 

Attorneys  for  Defendant. 
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Statement  of  Reasons  Wh}^  the  Foregoing  Motion 
For  Dismissal  Should  Be  Granted 

In  this  action  plaintiff  seeks  to  recover  moneys 
paid  to  the  defendant  by  plaintiff  corporation  dur- 
ing the  period  from  January  29,  1947,  to  May  29, 
1947,  on  the  grounds  that  such  pajonents  were 
preferences  and  voidable  under  the  provisions  of 
§§  5831-4  and  5831-6  of  Remington  Revised  Statutes 
of  the  State  of  Washington  (Laws  of  1941,  Ch.  103). 

It  is  defendant's  contention  that  §  5831-5  of  Rem- 
ington's Revised  Statutes  of  the  State  of  Wash- 
ington (Laws  of  1941,  Ch.  103,  Sec.  2)  was  in  full 
force  and  effect  at  all  times  mentioned  in  plaintiff's 
complaint.  That  said  section  provides  as  follows : 

"§  5831-5 — Action  to  Recover — Limitation. 
If  not  otherwise  limited  by  law,  actions  in  the 
court  of  this  State  by  a  receiver  to  recover 
preferences  may  be  commenced  at  any  time 
within,  but  not  after,  six  (6)  months  from  the 
da.te  of  application  for  the  appointment  of  such 


receiver." 


That  the  trustee,  who  is  relying  on  the  provisions 
of  §  5831  Remington  Revised  Statutes  of  Washington 
as  authority  for  his  right  to  recover  in  this  proceed- 
ing, is  required  to  accept  all  conditions  of  the  statute, 
which  grants  the  existence  of  his  right  to  recover. 
(Dugger  vs.  Hamilton  National  Bank,  29  Fed.  Supp. 
1021).   In  the  case  at  bar  the  date  of  application  for 
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the  appointment  of  such  receiver,  as  contemplated 
by  the  statute,  was  the  29th  day  of  May,  1947,  on 
which  date  the  Northwest  Chemurgy  Cooperative, 
a  corporation,  filed  its  petition  for  an  arrangement 
under  Chapter  XI  of  the  Act  of  Congress  relating 
to  bankruptcy  in  the  U.  S.  District  Court  for  the 
AVestern  District  of  Washington,  Northern  Division, 
Cause  No.  37569  (Tit.  11,  §  378  (2)).  Consequently, 
the  right  granted  the  trustee  under  the  State  statute 
to  recover  preferential  payments  terminated  on 
November  29,  1947. 

[Endorsed] :    Filed  August  19,  1948. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  TO  DISMISS 

The  motion  of  the  defendant  to  dismiss  this  action 
came  on  regularly  for  hearing  before  the  rnider- 
signed  Judge  of  the  above-entitled  Court  on  August 
23rd,  1948,  the  parties  being  represented  in  court  by 
their  attorneys  of  record  herein.  The  Court  heard 
the  argument  of  counsel  and  thereafter  considered 
the  briefs  filed  on  behalf  of  the  parties.  On  January 
5th,  1948,  the  Court  made  and  filed  his  opinion  herein 
denying  said  motion. 

Now,  Therefore,  in  accordance  with  said  opinion 
and  ruling  and  pursuant  thereto,  it  is  hereby  ordered 
that  defendant's  said  motion  to  dismiss  be  and  the 
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same  is  hereby  denied.   The  exception  of  the  de- 
fendant is  noted. 

Done  in  Open  Court  this  27th  day  of  January, 
1949. 

/s/  SAM  M.  DRIVER, 
Judge. 

Presented  by : 

/s/  DeWITT  WILLIAMS, 

Of  attorneys  for  plaintiff. 

Approved  as  to  Form  for  Entry: 
HUGHES  &  JEFFERS, 
Attorney  for  defendant. 

[Endorsed] :    Filed  January  27,  1949. 


[Title  of  District  Court  and  Cause.] 

AGREED  STATEMENT  OF  FACTS 

It  Is  Agreed  by  and  between  the  above-named 
plaintiff  and  defendant  that  this  action  may  be  tried 
to  the  court  upon  the  following  agreed  statement  of 
facts : 

I. 

At  all  times  herein  mentioned  Northwest  Chem- 
urgy  Cooperative  was  and  is  now  a  Washington 
corporation,  hereinafter  referred  to  as  Chemurgy. 
On  May  29,  1947,  Chemurgy  duly  filed  a  petition  for 
an  arrangement  under  Chapter  XI  of  the  Act  of 
Congress  relating  to  Bankruptcy  in  the  United 
States  District  Court  for  the  Western  District  of 
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Washington,  Northern  Division,  Cause  No.  37569. 
On  said  date  said  court  entered  an  order  accepting 
and  approving  Chemurgy's  petition  for  an  arrange- 
ment as  property  filed  under  Chapter  XI  of  said 
Act.  Chemurgy  was  unable  to  consummate  the  pro- 
posed arrangement  and  upon  a  hearing  duly  noticed 
and  held  pursuant  to  §376  (2)  of  the  Act  of  Con- 
gress relating  to  Bankruptcy,  said  court  on  Decem- 
ber 13,  1947,  duly  made  and  entered  its  order  that 
Chemurgy  is  a  bankrupt  under  said  Act  and  that 
bankruptcy  be  proceeded  with  pursuant  to  the  pro- 
visions of  said  Act.  Subsequent  to  said  order  deter- 
mining Chemurgy  a  bankrupt  after  proceedings 
duly  had  therefor,  plaintiff,  on  January  6,  1948,  was 
by  the  order  of  said  court  duly  appointed  Trustee 
of  the  estate  of  said  bankrupt  and  thereafter  on  said 
January  6,  1948,  plaintiff  duly  qualified  as  Trustee 
of  said  estate  and  since  said  date  at  all  times  has 
been  the  duly  appointed,  qualified  and  acting  Trustee 
of  the  estate  of  said  bankrupt.  At  all  times  herein 
material  §5831-4  and  §5831-6  of  Rem.  Rev.  Stat,  of 
the  State  of  Washington  (Laws  of  1941,  Chap.  103, 
Sections  1  and  3)  were  in  full  force  and  effect.  For 
at  least  four  months  immediately  prior  to  May  29, 
1947,  Chemurgy  was  unable  to  pay  its  debts  in  the 
ordinary  course  of  business  and  was  insolvent  within 
the  meaning  of  said  statutes  of  the  State  of  Wash- 
ington. During  all  of  said  four  months  and  at  the 
present  time  there  existed  and  now  exists  against 
said  insolvent  corporation  and  said  bankrupt  estate 
claims  of  general  unsecured  creditors  on  file  with 
said   court   in   said   bankruptcy   proceeding,    upon 
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which  claims  from  the  inception  thereof  as  debts  of 
the  corporation  no  payment  has  been  made.  The 
claims  allowed  and  allowable  are  greatly  in  excess 
of  the  estate  assets. 

II. 

On  January  27,  1947,  the  defendant  E.  M.  Wiley, 
a  resident  of  Waterville,  Washington,  sold  and  de- 
livered to  Chemurgy  at  Wenatchee,  Washington, 
79,510  lbs.  of  wheat  at  $1.70  per  bushel,  for  a  total 
purchase  price  of  $2252.78.  At  the  time  of  said  sale 
on  said  date  he  personally  received  from  Chemurgy 
its  check  No.  7237,  dated  January  27,  1947,  payable 
to  said  defendant,  and  drawn  on  the  Wenatchee 
Valley  Branch  of  The  Seattle-First  National  Bank. 
Defendant  first  deposited  said  check  for  payment 
in  the  Waterville  Branch  of  The  National  Bank  of 
Commerce  on  February  6,  1947,  and  said  check  was 
paid  by  The  Wenatchee  Valley  Branch  of  The 
Seattle-First  National  Bank  out  of  the  funds  of 
Chemurgy  then  on  deposit  with  said  bank  on  Feb- 
ruary 7,  1947. 

III. 

The  original  of  said  check  No.  7237  will  be  filed 
with  the  court  as  an  exhibit  on  the  trial  of  this 
action. 

IV. 

On  May  8,  1948,  said  Trustee  made  demand  on 
the  defendant  for  the  return  of  said  alleged  prefer- 
ential payment  in  the  sum  of  $2252.78,  but  the  de- 
fendant has  failed  and  refused  to  return  said  amount 
or  an}^  portion  thereof  to  the  Trustee  or  the  bank- 
rupt estate. 
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Question  for  Decision 

The  question  for  decision  by  the  court  under  the 
facts  of  this  case  is  whether  or  not  the  payment  of 
said  check  by  the  Wentachee  Valley  Branch  of  The 
Seattle-First  National  Bank  on  February  7,  1947, 
out  of  the  account  of  Chemurgy  in  said  bank  was  a 
preference  in  the  amount  of  $2252.78  within  the 
meaning  of  a  preference  as  defined  in  Rem.  Rev. 
Stat.  §5831-4  (c). 

The  foregoing  facts  and  question  for  the  court 
are  hereby  agreed  to  this  28th  day  of  February,  1950. 

EGGERMAN,  ROSLING  & 
WILLIAMS, 
By  /s/  DeWITT  WILLIAMS, 

Attorneys  for  Plaintiff. 

HUGHES  &  JEFFERS, 

By  /s/  JOSEPH  L.  HUGHES, 

Attorneys  for  Defendant. 

[Endorsed]  :    Filed  April  10,  1950. 


[Title  of  District  Court  and  Cause.] 

MOT  [OX  FOR  REHEARING  AND 
RECONSIDERATION 

Comes  Now  the  plaintiff  and  moves  the  court  for 
an  order  setting  down  this  case  for  reargument  and 
reconsideration. 

This  motion  is  based  upon  the  fact  that  defendant 
filed  no  brief  at  the  time  of  argument  or  since  said 
date  and  the  oral  argument  on  behalf  of  defendant 
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at  that  time  was  likewise  very  brief.  The  Court  has 
ruled  upon  the  basis  of  a  brief  filed  in  another 
action  which  brief  was  based  on  certain  facts  not 
present  in  this  case. 

It  is  respectfully  submitted  that  if  the  arguments 
contained  in  said  other  brief  (Cause  No.  745)  as 
raised  in  said  other  briefs  are  to  be  applied  to  this 
action  the  plaintiff  should  have  an  opportunity  to 
argue  this  action  orally  to  the  court  in  response  to 
the  points  raised  in  said  other  briefs. 

EGGERMAN,  ROSLING  & 
WILLIAMS, 
Attorneys  for  plaintiff. 

[Endorsed]  :    Filed  August  7,  1950. 


[Title  of  District  Court  and  Cause.] 

ORDER 

Plaintiff's  Motion  for  Rehearing  and  Reconsid- 
eration in  the  above-entitled  case  is  hereby  denied. 

Dated  this  7th  day  of  August,  1950. 

/s/  SAM  M.  DRIVER, 

United  States  District  Judge. 

[Endorsed] :    Filed  August  7,  1950. 
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[Title  of  District  Court  and  Cause.] 

RECORD  OF  OBJECTIONS  TO  ACTION  OF 
THE  COURT  AND  REQUEST  FOR  AC- 
TION AT  THE  TIME  OF  THE  SIGNING 
AND  ENTRY  OF  FINDINGS  OF  FACT 
AND  CONCLUSIONS  OF,  LAW 

Be  It  Remembered  that  at  the  time  of  and  as  a 
part  of  the  signing  and  entry  of  the  findings  of  fact 
and  conclusions  of  law  and  judgment  herein  the 
plaintiff,  pursuant  to  Rule  46  of  the  Rules  of  Civil 
Procedure  made  known  to  the  court  his  objections 
to  the  action  of  the  court  and  made  known  to  the 
court  the  action  which  he  desired  the  court  to  take, 
as  follows: 

Objections  to  Action  of  the  Court 

1.  Plaintiff  objected  to  the  entry  of  that  portion 
of  the  finding  of  fact  III  reading :  ' '  That  the  plain- 
tiff has  failed  to  sustain  the  burden  of  proving  the 
transaction  constitutes  an  unlawful  preference 
and  was  other  than  a  cash  transaction"  on  the 
grounds  (a)  that  the  facts  stipulated  prove  that  the 
payment  of  the  check  referred  to  in  finding  II  on 
February  7, 1947,  was  a  preference  within  the  mean- 
ing of  Rem.  Rev.  Statute  5831-4  and  (b)  that  the 
transaction  referred  to  in  finding  II  was  not  a  cash 
transaction  and  (c)  said  quotation  of  purported 
finding  is  not  contained  in  the  stipulation  of  facts. 

2.  Plaintiff  objected  to  the  entry  of  conclusion  of 
law  I  on  the  grounds:   (a)   that  the  conclusion  of 
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law  to  be  drawn  from  the  stipulated  facts  was  that 
the  payment  on  FebiTiary  7,  1947,  referred  to  in 
finding  II  was  a  preference  within  the  meaning  of 
Rem.  Rev.  Statutes  §  5831-4,  (b)  that  the  transaction 
referred  to  therein  was  not  a  cash  transaction  as 
held  by  the  court,  (c)  that  the  evidence,  facts  and 
finding  of  facts  do  not  support  the  statement  "  *  *  * 
there  was  no  intent  on  the  part  of  either  party  to 
create  a  debtor-creditor  relationship"  (d)  the  in- 
tent of  the  parties  is  immaterial. 

3.  Plaintiff  objected  to  conclusion  of  law  II  that 
defendant  was  entitled  to  have  a  judgment  dismiss- 
ing the  complaint  on  the  ground  (a)  that  the  stipu- 
lated facts  and  pertinent  law  require  the  entry  of 
judgment  as  prayed  for  in  the  complaint. 

4.  Plaintiff  objected  to  the  entry  of  judgment 
dismissing  the  complaint  on  the  ground  that  the 
stipulated  facts  require,  as  a  conclusion  of  law,  that 
the  payment  to  defendant  of  the  sum  of  $2,252.78  on 
February  7,  1947,  was  a  preference  in  said  amount 
within  the  meaning  of  Rem.  Rev.  Statute  §  5831-4 
(c)  and  was  recoverable  under  Rem.  Rev.  Stat. 
§5831-6  by  the  plaintiff  herein  from  the  defendant. 

5.  Plaintiff  objected  to  the  failure  of  the  court 
to  answer  the  question  for  decision  presented  by  the 
agreed  statement  of  facts  by  holding  that  payment 
on  February  7,  1947,  to  the  defendant  was  a  prefer- 
ence in  the  amount  of  said  payment  within  the 
meaning  of  a  preference  as  defined  in  Rem.  Rev. 
Stat.  §5831-4  (c). 
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At  said  time  plaintiff  also  made  known  to  the 
court  that  he  wished  the  following  action  to  be  taken 
on  the  ground  that  such  action  was  required  by  the 
stipulated  facts  and  the  conclusion  of  law  to  be 
drawn  therefrom  under  the  law  relating  to  the  recov- 
ery of  preferential  payments  as  contained  in  Rem. 
Rev.  Stat.  §  5831-4  and  Rem,  Rev.  Stat.  §  5831-6: 

1.  That  the  court  enter  the  following  conclusions 
of  law  instead  of  the  conclusions  entered  by  the 
court : 

(a)  "The  payment  of  said  check  out  of  the 
funds  of  Chemurgy  on  deposit  with  the  We- 
natchee  Valley  Branch  of  The  Seattle-First  Na- 
tional Bank  on  February  7,  1947,  was  a  transfer 
to  the  defendant  of  the  property  of  said  insol- 
vent Noii:hwest  Chemurgy  Cooperative,  within 
the  meaning  of  Rem.  Rev.  Stat.  §5831-4  and  a 
preference  recoverable  by  the  plaintiff  from 
the  defendant  under  Rem.  Rev.  Stat,  of  the 
State  of  Washington  §5831-4  and  §5831-6. 

(b)  Plaintiff  is  entitled  to  judgment  against 
the  defendant  R.  M.  Wiley  in  said  sum  of 
$2,252.78  with  interest  thereon  at  the  rate  of 
6%  per  annum  from  May  8,  1948,  until  paid 
and  for  plaintiff's  costs  herein  to  be  taxed. 

2.  That  the  court  enter  judgment  for  the  plain- 
tiff and  against  the  defendant  in  accordance  with 
the  foregoing  conclusion  of  law. 

The   foregoing   record   of    objections   made   and 
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request  for  action  of  the  court  made  this  29th 
day  of  September,  1950,  at  the  time  of  and  as  a 
part  of  the  signing  and  entiy  of  findings  of  fact, 
conclusions  of  law  and  judgment  herein. 

Done  by  the  Court. 

/s/  SAM  M.  DRIVER, 
Judge. 

The  foregoing  approved  for  signing  and  entry  by 
the  court  at  the  time  of  signing  and  entry  of  find- 
ings, conclusions  and  judgment. 

/s/  JOSEPH  L.  HUGHES, 

Of  Attorneys  for  Defendant. 
Presented  by : 

/s/  DeWITT  WILLIAMS, 

Of  Attorneys  for  Plaintiff. 

[Endorsed]  :    Filed  September  29, 1950. 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above-entitled  action  came  on  regularly  for 
trial  before  the  undersigned  Judge  of  the  above- 
entitled  Court  upon  a  written  statement  of  agreed 
facts  made  and  filed  by  the  parties,  the  plaintiff 
being  represented  in  Court  by  his  attorneys  of  rec- 
ord, Eggerman,  Rosling  and  Williams,  and  DeWitt 
Williams,  and  the  defendant  being  represented  in 
Court  by  his  attorneys,  Hughes  &  Jeff  ers  and  Joseph 
L.  Hughes,  and  the  Court  having  considered  the 
facts  as  agreed  and  heard  the  argument  of  counsel 
and  after  due  consideration  of  written  briefs  filed 
by  both  parties ;  now,  therefore,  the  Court  finds  the 
facts  in  accordance  with  said  agreed  statement  of 
facts  as  follows : 

Findings  of  Fact 

I. 

At  all  times  herein  mentioned  Northwest  Chem- 
urgy  Cooperative  was  and  is  now  a  Washington 
corporation,  hereinafter  referred  to  as  Chemurgy. 
On  May  29,  1947,  Chemurgy  duly  filed  a  petition  for 
an  aiTangement  under  Chapter  XI  of  the  Act  of 
Congress  relating  to  Bankruiotcy  in  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  Northern  Division,  Cause  No.  37,569. 
On  said  date  said  Court  entered  an  order  accepting 
and  approving  Chemurgy 's  petition  for  an  arrange- 
ment as  properly  filed  under  Chapter  XI  of  said 
Act.      Chemurgy   was  unable   to    consummate    the 
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proposed  arrangement  and  upon  a  hearing  duly 
noticed  and  held  pursuant  to  §  376  (2)  of  the  Act 
of  Congress  relating  to  Bankruptcy,  said  Court 
on  December  13,  1947,  duly  made  and  entered  its 
order  that  Chemurgy  is  a  bankrupt  under  said  Act 
and  that  bankruptcy  be  proceeded  with  pursuant  to 
the  provisions  of  said  Act.  Subsequent  to  said  order 
determining  Chemurgy  a  bankrupt  after  proceed- 
ings duly  had  therefor,  plaintiff  on  January  6, 
1948,  was  by  the  order  of  said  Court  duly  appointed 
Trustee  of  the  estate  of  said  bankrupt  and  there- 
after on  said  January  6, 1948,  plaintiff  duly  qualified 
as  Tiiistee  of  said  estate  and  since  said  date  at  all 
times  has  been  the  duly  appointed,  qualified  and 
acting  Trustee  of  the  estate  of  said  bankrupt.  At 
all  times  herein  material  §5831-4  and  §5831-6  of 
Rem.  Rev.  Stat,  of  the  State  of  Washington  (Laws 
of  1941,  Chap.  103,  §1  and  3)  w^ere  in  full  force  and 
effect.  For  at  least  four  months  immediately  prior 
to  May  29,  1947,  Chemurgy  was  unable  to  pay  its 
debts  in  the  ordinary  course  of  business  and  was 
insolvent  within  the  meaning  of  said  statutes  of 
the  State  of  Washington.  During  all  of  said  four 
months  and  at  the  present  time  there  existed  and 
now  exists  against  said  insolvent  corporation  and 
said  bankrupt  estate  claims  of  general  unsecured 
creditors  on  file  with  said  court  in  said  bankruptcy 
proceeding,  upon  which  claims  from  the  inception 
thereof  as  debts  of  the  corporation  no  payment  has 
been  made.  The  claims  allowed  and  allowable  in 
said  bankruptcy  proceedings  are  greatly  in  excess 
of  the  estate  assets. 
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11. 

On  January  27,  1947,  the  defendant  R.  M.  Wiley, 
a  resident  of  Waterville,  Washington,  sold  and  de- 
livered to  Chemurgy  at  Wenatchee,  Washington, 
79,510  lbs.  of  wheat  at  $1.70  per  bushel,  for  a  total 
purchase  price  of  $2,252.78.  At  the  time  of  said 
sale  on  said  date  he  personally  received  from  Chem- 
urgy its  check  No.  7237  dated  January  27,  1947, 
payable  to  said  defendant,  and  drawn  on  the  We- 
natchee Valley  Branch  of  the  Seattle-First  National 
Bank  in  said  sum  of  $2,252.78.  Defendant  first  de- 
posited said  check  for  jDayment  in  the  Waterville 
branch  of  the  National  Bank  of  Commerce  on  Feb- 
ruary 6,  1947,  and  said  check  was  paid  by  the  We- 
natchee Valley  Branch  of  the  Seattle-First  National 
Bank  out  of  the  funds  of  Chemurgy  then  on  de- 
posit with  said  bank  on  February  7,  1947.  The 
original  of  said  check  has  been  admitted  as  an 
exhibit  at  the  trial  of  this  action. 

III. 

On  May  8,  1948,  said  Trustee  made  demand  on 
the  defendant  for  the  return  of  said  alleged  prefer- 
ential payment  in  the  sum  of  $2,252.78,  but  the  de- 
fendant has  failed  and  refused  to  return  said 
amount  or  any  portion  thereof  to  the  Trustee  or 
the  bankrupt  estate. 

That  the  plaintiff  has  failed  to  sustain  the  burden 
of  proving  that  the  transaction  constituted  an  un- 
lawful preference  and  was  other  than  a  cash  trans- 
action. 
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From  the  foregoing  Findings  of  Fact,  the  Court 
draws  the  following 

Conclusions  of  Law 

I. 

That  payment  of  said  check  out  of  the  funds  of 
Chemurgy  on  deposit  with  the  Wenatchee  Valley 
Branch  of  the  Seattle-First  National  Bank  on  Feb- 
ruary 7,  1947,  was  not  such  a  transfer  to  the 
defendant  of  the  property  of  said  insolvent  North- 
west Chemurgy  Cooperative  as  to  constitute  an  un- 
lawful preference  within  the  meaning  of  Rem.  Rev. 
Stat,  of  the  State  of  Washington,  §5831-4,  as  the 
transaction  was  in  substance  and  effect  a  cash  trans- 
action and  there  was  no  intent  on  the  part  of  either 
party  to  create  a  debtor-creditor  relationship. 

II. 

That  defendant  is  entitled  to  have  entered  a 
judgment  against  the  plaintiff,  Adolph  W.  Eng- 
strom.  Trustee  in  Bankruptcy  for  Northwest 
Chemurgy  Cooperative,  dismissing  plaintiff's  com- 
plaint with  prejudice  and  awarding  defendant 
judgment  for  costs  herein  to  be  taxed  in  the  sum  of 
$20.00. 

The  foregoing  Findings  of  Fact  and  Conclusions 
of  Law  made  and  entered  this  29th  day  of  Septem- 
ber, 1950. 

/s/  SAM  M.  DRIVER, 
Judge. 

Approved  as  to  form,  subject  to  "Record  of  Ob- 
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jections,"  notice  of  presentation  waived. 

/s/  DeWITT  WILLIAMS, 

Of  Attorneys  for  Plaintiff. 
Presented  by: 

/s/  JOSEPH  L.  HUGHES, 

Of  Attorneys  for  Defendant. 

[Endorsed] :     Filed  September  29,  1950. 


In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern 
Division 

No.  742 

ADOLPH  W.  ENGSTROM,  Trustee  in  Bank- 
ruptcy for  Northwest  Chemurgy  Cooperative,  a 
Corporation,  Bankrupt, 

Plaintiff, 
vs. 
R.  M.  WILEY, 

Defendant. 


JUDGMENT 

This  matter  came  on  regularly  before  the  under- 
signed judge  of  the  above-entitled  Court  for  trial 
on  April  10,  1950,  upon  an  agreed  statement  of 
facts  made  and  filed  by  the  parties  hereto,  plaintiff 
being  represented  in  Court  by  his  attorneys,  Egger- 
man,  Rosling  &  Williams,  and  DeWitt  Williams, 
and  the  defendant  being  represented  in  Court  by 
his   attorneys,  Hughes   &   Jeffers,   and   Joseph   L. 
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Hughes,  and  the  Court  having  made  and  entered  its 
Findings  of  Fact  and  Conclusions  of  Law  requiring 
entry  of  judgment  for  the  defendant  in  accordance 
with  his  answer  herein;  now,  therefore,  pursuant 
to  said  Findings  and  Conclusions,  it  is  hereby 

Ordered,  Adjudged  and  Decreed  that  the  plain- 
tiff's complaint  herein  be  dismissed  with  prejudice. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  defendant  R.  M.  Wiley  be  and  he  is  hereby 
granted  judgment  against  the  plaintiff,  Adolph  W. 
Engstrom,  Trustee  in  Bankruptcy  for  Northwest 
Chemurgy  Cooperative,  a  corporation,  bankrupt,  for 
his  costs  herein  to  be  taxed  by  the  Clerk,  in  the 
sum  of  $20.00. 

This  judgment  made  and  entered  this  29th  day  of 
September,  1950. 

/s/  SAM  M.  DRIVER, 
Judge. 

Approved  as  to  foim,  subject  to  "Record  of  Ob- 
jections," notice  of  presentation  waived. 

/s/  DeWITT  WILLIAMS, 

Of  Attorneys  for  Plaintiff. 
Presented  by: 

/s/  JOSEPH  L.  HUGHES, 

Of  Attorneys  for  Defendant. 

[Endorsed] :     Filed  September  29,  1950. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:  R.  M.  Wiley,  defendant  and  to  Hughes  & 
Jeffers  and  Joseph  L.  Hughes,  his  attorneys. 
You  and  Each  of  You  are  hereby  notified  that  the 
above  named  plaintiff,  Adolph  W.  Engstrom, 
Trustee  in  Bankruptcy  for  Northwest  Chemurgy 
Cooperative,  a  Corporation,  Bankrupt,  does  hereby 
appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  final  Judgment  rendered 
and  entered  in  the  above-entitled  cause  on  Sep- 
tember 29,  1950,  and  from  each  and  every  part 
thereof. 

Dated  this  . .  day  of  October,  1950. 

EGGERMAN,   ROSLING  & 
WILLIAMS, 
/s/  DeWITT  WILLIAMS, 

Attorneys  for  Plaintiff  Adolph  W.  Engstrom,  Trus- 
tee in  Bankruptcy  for  Northwest  Chemurgy 
Cooperative. 

Copy  of  This  Notice  of  Appeal  mailed  Hughes 
&  Jeffers   and  Joseph   L.   Hughes,   attorneys   for 
defendant,  this  19  day  of  October,  1950. 
A.  A.  LaFRAMBOISE, 
Clerk. 

By  /s/  EVA  N.  HARDIN, 
Deputy  Clerk. 

[Endorsed] :  Filed  October  19,  1950. 
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[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

Know  All  Men  by  These  Presents:  That  we, 
Adolph  W.  Engstrom,  Trustee  in  Bankruptcy  for 
Northwest  Chemurgy  Cooperative,  a  corporation, 
Bankrupt,  as  Principal,  and  United  Pacific  Insur- 
ance Company,  as  Surety,  acknowledge  ourselves  to 
be  jointly  indebted  to  United  States  of  America, 
appellee  in  the  above  cause,  in  the  sum  of  Two  Hun- 
dred Fifty  and  No/100  ($250.00)  Dollars,  condi- 
tioned that,  Whereas,  on  the  29th  day  of  September, 
1950,  in  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  Washington,  in  a  suit  pend- 
ing in  that  court,  wherein  Adolph  W.  Engstrom, 
Trustee  in  Bankruptcy  for  Northwest  Chemurgy  Co- 
operative, a  corporation.  Bankrupt,  was  Plaintiff 
and  P.  M.  Wiley  was  Defendant,  a  judgment  was 
rendered  against  the  said  Plaintiff  and  the  Plaintiff 
having  filed  in  the  office  of  the  Clerk  of  the  said  Dis- 
trict Court  a  notice  of  appeal  therefrom  to  the 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

Now  the  Condition  of  the  Above  Obligation  Is 
Such,  that  if  the  said  Plaintiff  shall  prosecute  his 
appeal  to  effect  and  answer  all  costs,  if  the  appeal  is 
dismissed  or  the  judgment  affirmed,  or  of  such  costs 
as  the  appellate  court  may  award  if  the  judgment 
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is  modified,  then  the  above  obligation  is  void,  else 
to  remain  in  full  force  and  effect. 

Signed,  sealed  and  dated  this  9th  day  of  October, 
1950. 

/s/  ADOLPH  W.  ENGSTROM, 
Trustee  in  BankiTiptcy  for 
NORTHWEST  CHEMURGY 
COOPERATIVE,  A  CORP., 
BANKRUPT, 
UNITED  PACIFIC 
INSURANCE  COMPANY. 

[Seal]  By  /s/  ARMAND  MINORCHIO, 
Attorney-in-Fact. 

Countersigned : 

/s/  TILESTON  GRINSTEAD, 
Resident  Agent, 

Seattle,  Washington. 

[Endorsed]:     Filed  October  19,  1950. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

To  the  Clerk  of  Said  Court: 

Herewith  we  hand  you  Notice  of  Appeal  and 
Bond  on  Appeal  in  the  above  entitled  cause. 

Will  you  please  prepare  the  Record  on  Appeal 
in  the  manner  provided  by  Rule  75,  consisting  of 
all  proceedings  and  evidence  in  this  action,  which 
the  appellant  understands  to  consist  of  the  fol- 
lowing : 
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1.  Summons  and  Return  of  Service. 

2.  Complaint. 

3.  Answer. 

4.  Agreed  Statement  of  Facts. 

5.  All  Exhibits. 

6.  Motion   for  Rehearing  and  Reconsideration. 

7.  Order   Denying   Motion   for   Rehearing   and 
Reconsideration. 

8.  Findings  of  Fact  and  Conclusions  of  Law. 

9.  Judgment. 

10.  Record  of  Objections  to  Action  of  the  Court, 
and  Request  for  Action. 

11.  Notice  of  Appeal. 

12.  Bond  on  Appeal. 

13.  Motion  to  Dismiss. 

14.  Order  Denying  Motion  to  Dismiss. 

15.  Designation  of  Record. 

/s/  DeWITT  WILLIAMS, 

EGGERMAN,   ROSLING  & 
WILLIAMS, 
Attorneys  for  Plaintiff  and  Appellant  Adolph  W. 
Engstrom,  Trustee  in  Bankruptcy  for  North- 
west Chemurgy  Cooperative. 

Receipt  of  Copy  acknowledged. 

[Endorsed] :  Filed  October  27,  1950. 
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10.  Findings  of  Fact  and  Conclusions  of  Law. 

11.  Judgment  for  Defendant. 

12.  Notice  of  Appeal. 

13.  Cost  Bond  on  Appeal. 

14.  Designation  of  Record  on  Appeal. 

on  file  in  the  above  entitled  cause,  and  that  the 
same  constitutes  the  record  for  hearing  of  the 
Appeal  from  the  Judgment  of  the  United  States 
District  Court  for  the  Eastern  District  of  Wash- 
ington, in  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  as  called  for  by  the  Appellant 
in  his  designation  of  record  on  Appeal. 

(Note — Item  No.  3  of  Plaintiff's  Designation 
— "Answer,"  not  included  for  the  reason  that 
no  answer  was  filed,  the  case  being  tried  on  an 
Agreed  Statement  of  Facts.) 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
Spokane,  in  said  District,  this  8th  day  of  November, 
A.D.,  1950. 

A.  A.  LaFRAMBOISE, 

Clerk  of  Said  District  Court. 

[Seal] :  By  /s/  EVA  N.  HARDIN, 
Deputy. 
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[Endorsed]  :  No.  12733.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Adolph  W.  Engstrom, 
Trustee  in  Bankruptcy  for  Northwest  Chemurgy 
Cooperative,  a  Corporation,  Bankrupt,  Appellant, 
vs.  R.  M.  Wiley,  Appellee.  Transcript  of  Record. 
Appeal  from  the  United  States  District  Court  for 
the  Eastern  District  of  Washington,  Northern 
Division. 

Filed  November  10,  1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  12733 

ADOLPH  W.  ENGSTROM,  Trustee  in  Bankruptcy 
for  Northwest  Chemurgy  Cooperative,  a  Cor- 
poration, Bankrupt, 

Appellant, 
vs. 
R.  M.  WILEY, 

Appellee. 

APPELLANT'S  STATEMENT  OF  POINTS 
AND  DESIGNATION  OF  RECORD 

To:    A.    W.    Wiley    and    Hughes    &    Jeffers,    his 
attorneys : 

You  and  Each  of  You  are  hereby  notified  that 


34  Adolph  W.  Engstrom,  etc. 

appellant's  statement  of  points  on  this  appeal  is 
as  follows: 

I. 

In  determining  whether  a  payment  of  money  by 
>an  insolvent  corporation  is  a  preference  within  the 
meaning  of  Rem.  Rev.  Stat,  of  the  State  of  Wash- 
ington, §  5831-4,  the  intent  of  the  parties  is  imma- 
iterial.  The  determination  is  made  on  the  basis  of 
the  effect  of  the  payment  in  diminishing  the  funds 
of  the  corporation  in  payment  of  an  obligation 
existing  prior  to  the  date  of  payment. 

II. 

The  obligation  here  involved  arose  on  the  date 
wheat  was  sold  and  delivered  to  Chemurgy.  The 
preferential  payment  under  Rem.  Rev.  Stat.  §  5831-4 
occurred  ten  days  later  when  the  wheat  was  paid 
for  out  of  the  account  of  Chemurgy  by  its  bank. 

III. 

The  above-described  transaction  was  not  a  "cash 
transaction"  since  the  seller  (appellee)  did  not 
receive  payment  for  said  wheat  when  he  sold  and 
delivered  it. 

IV. 

The  payment  out  of  the  Bank  account  of  Chem- 
urgy on  February  7,  1947,  to  appellee  was  a  pref- 
erence recoverable  by  appellant  as  Trustee  in  Bank- 
ruptcy under  Rem.  Rev.  Stat.  §  5831-4  and  §  5831-6. 
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Designation  of  Eecord 

Appellant  hereby  designates  as  material  to  the 
consideration  of  this  appeal  all  of  the  record  cer- 
tified to  the  United  States  Court  of  Appeals  under 
date  of  November  8,  1950,  by  the  Clerk  of  the 
District  Court  from  which  this  appeal  was  taken. 

Dated  this  17th  day  of  November,  1950. 

EGGERMAN,  ROSLING  & 
WILLIAMS, 

/s/  DeWITT  WILLIAMS, 

Attorneys  for  Appellant. 

Affidavit  of  Mailing  attached. 
[Endorsed] :     Filed  November  18, 1950. 
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Adolph  W.  Engstrom,  Trustee  in  Bankruptcy  for 
Northwest  Chemurgy  Cooperative,  a  corporation, 
Bankrupt, 

Appellant, 
vs. 
R.  M.  Wiley, 

Appellee. 


Appeal  From  the  United  States  District  Court  for 

THE  Eastern  District  or  Washington, 

Northern  Division 


BRIEF  OF  APPELLANT 


Eggerman,  Rosling  &  Williams, 
DeWitt  Williams, 
Attorneys  for  Appellant. 
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No.  12733 


For  the  Naeth  Circuiit 


Adolph  W.  Engstrom,  Trustee  in  Bankruptcy  for 
Northwest  Cliemurgy  Cooperative,  a  corporation, 
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BRIEF  OF  APPELLANT 


JURISDICTION 

District  Court 

This  was  a  plenary  action  by  a  trustee  in  bankruptcy 
to  recover  on  behalf  of  creditors  of  the  bankrupt  estate, 
a  payment  to  a  former  creditor,  which  was  preferen- 
tial and  voidable  under  the  laws  of  the  State  of  Wash- 
ington, Rem.  Rev.  Stat.  §5831-4  and  §5831-6,  (Com- 
plaint Tr.  3-6).  The  District  Court  had  jurisdiction  by 
virtue  of  Sec.  70  (e)  of  the  Bankruptcy  Act  (11  U.S. 
C.A.,  §110  (e). 

Circuit  Court 

Final  decision  and  judgment  of  the  District  Court  of 
the  United  States  for  the  Eastern  District  of  Washing- 
ton, Northern  Division  was  entered  dismissing  this  ac- 
tion on  September  29,  1950  (Tr.  23-24),  and  this  court 


has  jurisdiction  of  this  appeal  from  said  final  decision 
of  the  District  Court  by  virtue  of  Title  28,  U.S.  Code, 
§1291,  (28U.S.C.A.,  §1291). 

STATUTES  INVOLVED 

Appellant  brought  this  action  pursuant  to  Rem.  Rev. 
Stat,  of  the  State  of  Wasliington,  §5831-4  and  §5831-6 
(Lav^^s  of  1941,  Chap.  103)  reading  as  follows: 

Section  5831-4. — Preferences  by  insolvent  corpora- 
tions.— Definitions.  Words  and  terms  used  in  this 
act  shall  be  defined  as  follows:  (a)  "Receiver" 
means  any  receiver,  trustee,  common  law  assignee, 
or  other  liquidating  officer  of  an  insolvent  corpora- 
tion, (b)  "Date  of  application"  means  the  date  of 
filing  with  the  Clerk  of  the  Court  of  the  petition 
or  other  application  for  the  appointment  of  a  re- 
ceiver, pursuant  to  which  application  such  ap- 
pointment is  made ;  or  in  case  the  appointment  of 
a  receiver  is  lawfully  made  without  court  proceed- 
ings, then  it  means  the  date  on  which  the  receiver 
is  designated,  elected  or  otherwise  authorized  to 
act  as  such,  (c)  "Preference"  means  a  judgment 
procured  or  suffered  against  itself  by  an  insolvent 
corporation  or  a  transfer  of  any  of  the  property 
of  such  corporation,  the  effect  of  the  enforcement 
of  which  judgment  or  transfer  at  the  time  it  was 
procured,  suffered,  or  made,  would  be  to  enable 
any  one  of  the  creditors  of  such  corporation  to 
obtain  a  greater  percentage  of  his  debt  than  any 
other  creditor  of  the  same  class  (L,  '41,  ch.  103,  §1). 

Section  5831-6 — Preference  voidable  when — Trust 
fund  doctrine  superseded.  Any  preference  made  or 
suffered  within  four  (4)  months  before  the  date 
of  application  for  the  appointment  of  a  receiver 
may  be  avoided  and  the  property  or  its  value  re- 


covered  by  such  receiver.  No  preferences  made  or 
suffered  prior  to  such  four  (4)  months'  period  may- 
be recovered,  and  all  provisions  of  law  or  of  the 
trust  fund  doctrine  permitting  recovery  of  any 
preference  made  beyond  such  four  (4)  months' 
period  are  hereby  specifically  superseded  (L.  '41, 
eh.  103,  §3). 

As  stated  in  Meier  v.  Commercial  Tire  Co.,  179  Wash. 
449  at  451,  38  P.  (2d)  383  at  384,  the  rule  now  found  in 
these  statutes  was  previously  a  court  made  rule.  It  was 
enacted  into  statute  first  in  1931  and  later  in  1941  in  the 
form  above  quoted.  The  court  made  rule  had  been  ap- 
plied in  many  Washington  cases  since  Thompson  v. 
Huron  Lumber  Co.,  4  Wash.  600,  30  Pac.  741,  that  pay- 
ments made  by  insolvent  corporations  must  be  returned 
upon  demand  by  a  liquidating  officer. 

This  rule  was  frequently  invoked  by  trustees  in  bank- 
ruptcy to  recover  preferential  payments  and  illustra- 
tive cases  are  Williams,  as  Trustee,  v.  Davidson,  104 
Wash.  315, 176  Pac.  334,  and  Woods  as  Trustee,  v.  Met- 
ropolitan National  Bank,  126  Wash.  346,  218  Pac.  266. 
In  the  latter  case  the  court  stated : 

"The  principle  on  which  the  receiver  based  his 
action  would  seem  to  be  well  founded  in  law.  Ever 
since  the  case  of  Thorripson  v.  Huron  Lumber  Co., 
4  Wash.  600,  30  Pac.  741,  31  Pac.  25,  this  court  has 
adhered  to  the  doctrine  that  an  insolvent  corpora- 
tion may  not  prefer  its  creditors;  that,  although 
an  individual  creditor  may  do  so,  even  to  the  ex- 
haustion of  his  property,  the  right  does  not  exist 
in  a  corjDoration ;  that  its  property  on  insolvency 
becomes  a  trust  fund  for  the  benefit  of  all  of  its 
creditors  to  be  equally    and    ratably    distributed 


among  them,  Conover  v.  Hull,  10  Wash.  673,  39 
Pae.  166,  45  Am.  St.  810 ;  Benner  v.  Scandinavian 
American  Bank,  73  Wash.  488, 131  Pac.  1149,  Ann. 
Cas.  1914-D  702;  Jones  v.  Hoquiam  Lumber  & 
Shingle  Co.,  98  Wash.  172,  167  Pac.  117;  Simpson 
V.  Western  Hardware  &  Metal  Co.,  97  Wash.  626, 
167  Pac.  113 ;  Williams  v.  Davidson,  104  Wash.  315, 
176  Pac.  334. 

"The  foregoing  citations  announce  the  further 
rule,  also,  that,  in  an  action  or  suit  on  the  part  of 
the  receiver  to  recover  as  for  an  unlawful  pref- 
erence, it  is  not  necessary  that  he  show  that  the 
creditor,  at  the  time  of  receiving  the  preference, 
had  knowledge  or  reasonable  cause  to  believe  that 
the  corporation  was  insolvent.  See  particularly, 
Jones  V.  Hoquiam  Lumber  &  Shingle  Co.,  supra; 
Williams  v.  Davidson,  supra. 

"Nor  were  the  rights  of  the  parties  changed  in 
respect  to  the  right  to  recover  the  payments  as  an 
unlawful  preference  by  the  transfer  of  the  pro- 
ceedings into  the  bankruptcy  court.  By  §70e  of 
the  bankruptcy  act,  it  is  provided  that  the  Trustee 
in  bankruptcy  may  avoid  any  transfer  by  the  bank- 
rupt of  his  property  which  any  creditor  of  the 
bankrupt  might  have  avoided,  and  may  recover 
the  property  so  transferred  from  the  person  to 
whom  it  was  transferred.  That  this  section  gives 
the  trustee  in  bankruptcy  a  right  of  action  to  re- 
cover property  transferred  in  violation  of  state 
law,  and  is  not  subject  to  the  four  months'  limita- 
tion of  other  sections  (60b,  67e)  of  the  Bankruptcy 
Act,  was  held  by  the  Supreme  Court  of  the  United 
States  in  Stellwagen  v.  Clum,  245  U.S.  605." 


OPINION  BELOW 

This  action  was  one  of  a  group  brought  by  the  Trustee 
in  Bankruptcy  of  Northwest  Chemurgy  Cooperative 
against  certain  creditors  upon  identical  forms  of  com- 
plaint to  recover  alleged  preferential  payments  under 
the  statutes  of  the  State  of  Washington  above  re- 
ferred to. 

Many  of  these  cases,  including  this  case,  are  listed 
following  Engstrom  v.  DeVos,  81  F.  Supp.  854.  In  those 
cases  motions  to  dismiss  were  addressed  to  the  com- 
plaint and  overruled  by  said  opinion.  An  appeal  was 
taken  in  one  of  said  cases  testing  the  ruling  of  the  Dis- 
trict Court  in  holding  that  the  complaints  stated  a  cause 
of  action.  Upon  said  appeal  the  District  Court  was  af- 
firmed by  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  (Schneidmiller  v.  Engstrom,  177  F.(2d)  196). 
Pursuant  to  stipulation  contained  in  the  appeal  record 
in  the  Schneidmiller  case  judgment  for  the  Trustee  was 
therefor  entered  against  all  of  the  defendants  so  stipu- 
lating, the  only  exceptions  being  this  case  and  the  case 
against  Arthur  Benzel  which  is  also  now  on  appeal  to 
the  Court  of  Appeals  from  a  judgment  of  dismissal. 
(No.  12734). 

This  case  and  the  Benzel  case  were  submitted  on 
written  agreed  statements  of  facts. 

The  District  Court  concluded  from  the  findings  that 
the  action  should  be  dismissed  and  entered  judgment 
of  dismissal. 

The  decision  of  the  District  Court  was  unreported. 


STATEMENT  OF  THE  CASE 

After  the  allegations  of  the  complaint  were  held  to 
state  a  cause  of  action  in  Schneidmiller  v.  Engstrom, 
111  F.(2d)  196,  the  parties  to  this  action  entered  into 
an  Agreed  Statement  of  Facts  for  submission  to  the 
court  (Tr.  10-13).  Paragraph  1  of  the  agreed  statement 
in  substance  and  effect  simply  restated  as  agreed  facts 
Paragraphs  1  to  7  inclusive  of  the  complaint  so  that 
it  is  agreed  that  Northwest  Chemurgy  Cooperative  is 
a  bankrupt,  that  appellant  is  the  duly  authorized  and 
acting  trustee,  that  at  all  times  material  the  preference 
statutes  of  the  State  of  Washington  (§§  5831-4  and 
5831-6  of  Rem.  Rev.  Stat,  of  the  State  of  Washington) 
were  in  full  force  and  eff'ect,  that  Chemurgy  was  in- 
solvent within  the  meaning  of  said  statutes  for  at  least 
four  months  prior  to  May  29,  1947  (which  period  in- 
cludes the  date  of  February  7,  1947  on  which  date  the 
check  here  involved  was  paid  out  of  the  bank  account 
of  Chemurgy),  that  during  all  of  said  four  months  and 
at  all  times  subsequent  thereto  there  existed  and  now 
exists  against  said  insolvent  corporation  and  said  bank- 
rupt estate  claims  of  general  unsecured  creditors  upon 
which  no  payments  have  been  made  and  the  claims  al- 
lowed and  allowable  are  greatly  in  excess  of  the  estate 
assets  (Tr.  10-12). 

The  effect  of  said  agreement  on  the  facts  was  to 
establish  beyond  question  that  the  payment  here  in- 
volved was  a  preferential  payment  recoverable  by  ap- 
pellant under  said  Washington  statutes  subject  only 
to  the  final  point  as  to  whether  the  payment  to  appellee 
here  involved  was  a  transfer  of  property  to  a  creditor. 


On  the  facts  of  this  payment  the  parties  by  paragraph 
II  of  the  agreed  statement  of  facts,  stated  as  follows: 
"On  January  27,  1947,  the  defendant  R.  M.  Wiley, 
a  resident  of  Waterville,  Washington,  sold  and  de- 
livered to  Chenmrgy  at  Wenatchee,  Washington, 
79,510  lbs.  of  wheat  at  $1.70  per  bushel,  for  a  total 
purchase  price  of  $2252.78.  At  the  time  of  said  sale 
on  said  date  he  personally  received  from  Chemurgy 
its  check  No.  7237,  dated  January  27,  1947,  pay- 
able to  said  defendant,  and  drawn  on  the  Wenat- 
chee Valley  Branch  of  The  Seattle-First  National 
Bank.  Defendant  first  deposited  said  check  for 
payment  in  the  Waterville  Branch  of  The  National 
Bank  of  Commerce  on  February  6,  1947,  and  said 
check  was  paid  by  The  Wenatchee  Valley  Branch 
of  The  Seattle-First  National  Bank  out  of  the 
funds  of  Chemurgy  then  on  deposit  with  said  bank 
on  February  7,  1947." 

The  agreed  statement  also  presented  a  single  ' '  Ques- 
tion for  Decision"  by  the  trial  court,  reading  as  follows : 
"The  question  for  decision  by  the  court  under  the 
facts  of  this  case  is  whether  or  not  the  payment  of 
said  check  by  the  Wenatchee  Valley  Branch  of 
The  Seattle-First  National  Bank  on  February  7, 
1947,  out  of  the  account  of  Chemurgy  in  said  bank 
was  a  preference  in  the  amount  of  $2252.78  within 
the  meaning  of  a  preference  as  defined  in  Rem. 
Rev.  Stat.  §5831-4(c)"  (Tr.  13). 

The  court's  answer  to  this  question  is  found  in  its 
Conclusion  of  Law  I  (Tr.  22)  reading  as  follows: 

"That  payment  of  said  check  out  of  the  funds  of 
Chemurgy  on  deposit  with  the  Wenatchee  Valley 
Branch  of  The  Seattle-First  National  Bank  on 
February  7,  1947,  was  not  such  a  transfer  to  the 
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defendant  of  the  property  of  said  insolvent  North- 
west Chemurgy  Cooperative  as  to  constitute  an 
unlawful  preference  within  the  meaning  of  Rem. 
Rev.  Stat,  of  the  State  of  Washington,  §5831-4,  as 
the  transaction  w^as  in  substance  and  effect  a  cash 
transaction  and  there  was  no  intent  on  the  part  of 
either  party  to  create  a  debtor-creditor  relation- 
ship." 

SPECIFICATION  OF  ERRORS 

1.  The  court  erred  in  entering  that  portion  of  Find- 
ing of  Fact  III  reading : 

"That  the  plaintiff  has  failed  to  sustain  the  burden 
of  proving  the  transaction  constitutes  an  unlawful 
preference  and  was  other  than  a  cash  transaction" 
(Tr.  21). 

for  the  reasons : 

(a)  That  the  facts  stipulated  prove  that  the  pay- 
ment of  the  check  referred  to  in  finding  II  on  Feb- 
ruary 7,  1947,  was  a  preference  within  the  mean- 
ing of  Rem.  Rev.  Stat,  of  the  State  of  Washington, 
§5831-4,  and 

(b)  That  the  transaction  referred  to  in  said  Find- 
ing II  was  not  a  cash  transaction  and, 

(c)  Said  finding  of  fact  is  not  contained  in  the 
stipulation  of  facts. 

2.  The  court  erred  in  drawing  Conclusion  of  Law  I 
(Tr.  22)  to  the  effect  that  payment  of  the  check  here 
involved  out  of  the  funds  of  Chemurgy  on  deposit  with 
its  bank  on  February  7th,  1947  was  not  such  a  transfer 
to  appellee  of  the  property  of  said  insolvent  Northwest 
Chemurgy  Cooperative  as  to  constitute  an  unlawful 
preference  within  the  meaning  of  Rem.  Rev.  Stat,  of 
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the  State  of  Washington,  §  5831-4  as  the  transaction 
was  in  substance  and  effect  a  cash  transaction  and  there 
was  no  intent  on  the  part  of  either  party  to  create  a 
debtor-creditor  relationship,  for  the  reasons: 

(a)  The  Conclusion  of  Law  to  be  drawn  from  the 
stipulated  facts  was  that  the  payment  on  February 
7th,  1947,  referred  to  in  Finding  II  was  a  prefer- 
ence within  the  meaning  of  Rem.  Rev.  Stat. 
§5831-4. 

(b)  The  transaction  referred  to  therein  was  not  a 
cash  transaction  as  held  by  the  court. 

(c)  The  evidence,  facts  and  Findings  of  Fact  do 
not  sujDport  the  statement  "*  *  *  there  was  no  in- 
tent on  the  part  of  either  party  to  create  a  debtor- 
creditor  relationship." 

(d)  The  intent  of  the  parties  is  immaterial. 

3.  The  court  erred  in  entering  Conclusion  of  Law  II 
that  defendant  was  entitled  to  have  judgment  dismiss- 
ing the  complaint  for  the  reason : 

(a)  The  stipulated  facts  and  pertinent  law  require 
the  entry  of  judgment  as  prayed  for  in  the  com- 
plaint. 

4.  The  Court  erred  in  entering  judgment  dismiss- 
ing the  complaint  for  the  reasons: 

(a)  The  stipulated  facts  require  as  a  conclusion 
of  law  that  the  payment  to  defendant  of  the  sum  of 
$2252.78  on  February  7,  1947,  was  a  preference  in 
said  amount  within  the  meaning  of  Rem.  Rev.  Stat. 
§5831-4  (c)  and  was  recoverable  under  Rem.  Rev. 
Stat.  §5831-6  by  the  appellant  herein  from  the  ap- 
pellee. 

5.  The  court  erred  in  not  answering  the  question 
for  decision  specifically  presented  by  the  agreed  state- 
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ment  of  facts  by  holding  that  the  payment  of  said  cheek 
out  of  the  bank  account  of  Chemurgy  on  February  7th, 
1947  was  a  preference  in  the  amount  of  said  check 
within  tlie  meaning  of  a  "preference"  as  defined  in 
Rem.  Rev.  Stat.  §5831-4 (c). 

6.  The  court  erred  in  not  entering  as  a  conclusion 
of  law  the  conclusion  that  the  payment  of  said  check 
out  of  the  funds  of  Chemurgy  on  February  7th,  1947 
was  a  transfer  to  the  appellee  of  the  property  of  said 
insolvent  Northwest  Chemurgy  Cooperative  within  the 
meaning  of  Rem.  Rev.  Stat.  §5831-4  and  a  preference 
recoverable  by  the  plaintiff  from  the  defendant  under 
Rem.  Rev.  Stat,  of  the  State  of  Washington  §5831-4  and 
5831-6. 

7.  The  court  erred  in  not  entering  judgment  as 
prayed  for  in  the  complaint  for  the  reasons  stated  in 
the  foregoing  paragraphs  1  to  6. 
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ARGUMENT 

The  appellant's  Statement  of  Points  on  Appeal  are 
set  forth  on  pages  33  and  34  of  the  transcript,  and  may 
be  smnmarized  as  follows  : 

I. 

In  determining  whether  a  payment  of  money  by  an 
insolvent  corporation  is  a  preference  within  the  mean- 
ing of  the  Washington  statutes,  the  intent  of  the  parties 
is  inmiaterial  —  the  determination  is  made  on  the  basis 
of  the  effect  of  the  payment  in  diminishing  the  funds 
of  the  corporation  in  payment  of  a  pre-existing  ob- 
ligation. 

II. 

The  obligation  here  involved  arose  on  January  27, 
1947,  the  date  on  which  appellee  sold  and  delivered 
wheat  to  Chemurgy.  The  preferential  transfer  occurred 
ten  days  later  when  the  wheat  was  paid  for  out  of  the 
account  of  Chemurgy  by  its  bank. 

III. 

Said  transaction  was  not  a  "cash  transaction"  since 
the  seller  (appellee)  did  not  receive  payment  for  said 
wheat  when  he  sold  and  delivered  it. 

IV. 

The  payment  out  of  the  bank  account  of  Chemurgy 
on  February  7,  1947  to  appellee  for  said  wheat  was  a 
preference  recoverable  by  appellant  as  Trustee  in 
Bankruptcy  under  Rem.  Rev.  Stat,  of  the  State  of 
Washington  §  5831-4  and  §  5831-6. 

All  of  the  record  on  appeal  was  designated  as  mate- 
rial to  the  consideration  of  this  appeal. 
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Since  each  of  the  points  on  appeal  involve  all,  or 
at  least  portions  of  all,  of  the  Specifications  of  Error, 
the  case  will  be  argued  by  appellant  under  the  first 
three  of  the  foregoing  "Statement  of  Points"  and  each 
of  said  points  will  be  deemed  in  support  of  each  of  the 
specifications  of  error.  The  fourth  point  logically  fol- 
lows from  the  first  three  points. 

I. 

In  determining  whether  a  payment  of  money  by  an  in- 
solvent corporation  is  a  preference  within  the  mean- 
ing of  the  Washington  statutes,  the  intent  of  the 
parties  is  immaterial — the  determination  is  made  on 
the  basis  of  the  effect  of  the  payment  in  diminishing 
the  funds  of  the  corporation  in  payment  of  a  pre- 
existing obligation. 

The  trial  court  erroneously  concluded  (Conclusion 
of  Law  I — Transcript  22)  that  there  was  no  intent 
on  the  part  of  either  party  to  create  a  debtor-creditor 
relationship.  There  is  absolutely  no  statement  in  the 
agreed  statement  of  facts  from  which  this  conclusion 
can  even  be  inferred.  It  will  be  noted  that  the  appellee 
waited  10  days  before  even  depositing  the  check  for 
collection  during  which  time  Chemurgy  of  course  owed 
him  for  the  wheat.  As  opposed  to  the  court's  conclu- 
sion which  has  no  basis  in  fact  is  the  legal  relationship 
of  debtor  and  creditor  created  by  the  sale  and  delivery 
of  the  wheat. 

Preferences  made  within  four  months  before  the  date 
of  application  for  the  appointment  of  a  receiver 
(trustee)  may  be  avoided  and  the  property  or  its  value 
recovered  by  such  receiver  (trustee). 

"Any  preference  made  or  suffered  within  four 
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months  before  the  date  of  application  for  the  ap- 
pointment of  a  receiver  may  be  avoided  and  the 
property  or  its  value  recovered  by  such  receiver 
*  *  *"  Rem.  Rev.  Stat.  §5831-6. 

It  has  been  conclusively  established  that  February 
7, 1947,  the  date  of  the  jjayment  out  of  the  bank  account 
of  Chemurgy  to  appellee  was  within  the  four-months 
period  referred  to  in  the  above-quoted  Rem.  Rev.  Stat. 
§  5831-6.  Engstrom  u.  DeVos,  81  F.Supp.  854,  affirmed 
Schneidmiller  v.  Engstrom,  177  F.(2d)  196. 

The  chronology  of  events  clearly  establishes  a  pref- 
erential payment  under  the  Washington  statute : 

January  27,  1947 — Wheat  sold  and  delivered  by 
appellee  to  Chemurgy  but  not  paid  for  (Finding 
II,  Tr.  21)  ; 

January  29,  1947  —  commencement  of  the  four- 
months  period  within  which  payments  constitute 
preferential  payments  recoverable  by  the  Trustee 
in  Bankruptcy  (this  date  as  to  this  bankruptcy 
was  authoritatively  established  by  Engstrom  v. 
DeVos  and  Schneidyniller  v.  Engstrom,  supra)  ; 

February  7,  1947 — payment  for  said  wheat  by 
Chemurgy  out  of  its  funds  on  deposit  in  the  We- 
natchee  Valley  Branch  of  The  Seattle-First  Na- 
tional Bank  (Finding  II,  Tr.  21). 

Upon  obtaining  title  as  aforesaid  to  said  wheat, 
Chemurgy  of  course  became  a  debtor  of  the  appellee 
Wiley  and  Wiley  became  a  creditor  of  Chemurgy. 

"Whenever  one  person  by  contract  or  by  law  is 
liable  and  bound  to  pay  another  an  amount  of 
money  certain  or  uncertain,  the  relation  of  debtor 
and  creditor  exists  between  them."  18  C.J.  24. 

Some  other  definitions  indicating  the  broad  relation- 
ship of  debtor  and  creditor  are : 
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"One  who  has  a  right  to  require  of  another  the 
fulfillment  of  a  contract  or  obligation. "  /w  re  Put- 
man  (D.C.  Cal.)  193  F.  464,  473. 

"One  in  whose  favor  an  obligation  exists,  by 
reason  of  which  he  is  or  may  become  entitled  to 
the  payment  of  money."  Pierson  v.  Hickey,  16  S.D. 
46,  91  N.W.  339,  340. 

' '  One  who  has  the  right  to  require  the  fulfillment 
of  an  obligation."  In  re  Wilhelm  (D.C.  Md.)  25  F. 
Supp.  440,  443. 

"One  who  has  a  right  by  law  to  demand  and  re- 
cover of  another  a  sum  of  money  on  any  account 
whatever."  Conrad  v.  Johnson,  134  Kan.  120,  4  P. 
(2d)  767,  769. 

Since  a  Washington  statute  is  the  basis  of  this  ac- 
tion, the  interpretation  of  such  statute  by  the  Wash- 
ington court  is  of  course  controlling.  A  number  of 
recent  Washington  cases  interpreting  the  statute  clear- 
ly demonstrate  that  the  payment  here  involved  was 
preferential  and  recoverable  by  the  appellant  as  trustee. 
They  hold  that  the  intent  of  the  parties  is  immaterial 
and  the  test  is  whether  or  not  the  estate  of  the  bankrupt 
is  diminished  by  the  transfer  to  the  creditor. 

Seattle  Association  of  Credit  Men  as  Assignee  v. 
P.  D.  Luster,  137  Wash.  Dec.  181  (1950),  222  P.  (2d) 
843,  was  an  action  brought  to  recover  an  alleged  prefer- 
ence under  the  statute  here  involved.  The  action  involved 
three  checks  made  payable  to  the  defendant  and  paid 
by  the  insolvent's  bank  within  the  four-months  period. 
The  transaction  giving  rise  to  the  payment  of  the  checks 
in  suit  developed  in  the  following  manner:  The  in- 
solvent ordered  a  planer  from  the  defendant  to  be 
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shipped  to  a  lumber  company  in  Georgia,  and  sent, 
with  its  purchase  order,  two  checks  drawn  on  the  in- 
solvent's bank  account.  One  check  constituting  the 
initial  down  payment  on  the  planer  was  paid  prior  to 
the  four  months  and  not  involved.  The  second  check 
for  the  balance  of  the  price  of  the  planer  was  submitted 
by  a  memorandum  stating  that  the  check  was  to  be 
held  until  the  customer  had  paid  for  the  shipment  in 
full.  This  second  check  in  the  sum  of  $5,335.00  was 
paid  out  of  the  insolvent's  account  within  the  four- 
months  period.  The  insolvent  also  ordered  another  saw 
submitting  two  checks,  the  first  of  which  was  deposited 
immediately  upon  receipt  and  was  paid  by  the  insol- 
vent's bank  within  the  four-months  period  and  the 
second  check  was  also  paid  within  the  four-months 
period.  The  Supreme  Court  reversed  the  trial  court 
and  ordered  judgment  for  the  plaintiff  on  all  three  of 
said  checks  paid  within  the  four-months  period.  The 
Supreme  Court  overruled  the  contention  of  the  de- 
fendant that  he  only  intended  to  deal  on  a  cash  basis, 
stating : 

"It  appears  to  be  the  contention  of  respondents 
here  that  North  End  was  never  an  antecedent 
creditor  of  Hosmer,  since,  as  they  allege,  it  was 
the  understanding  of  the  parties  that  North  End 
was  to  retain  title  to  the  machines  until  Hosmer 
had  paid  for  them.  The  agreements  between  Hos- 
mer and  North  End,  respondents  assert,  amounted 
to  no  more  than  contracts  to  sell,  and  the  sales 
themselves  did  not  take  place  until  the  checks,  pre- 
viously delivered  by  Hosmer  to  North  End  were 
cashed.  Thus,  no  credit  was  ever  extended  to  Hos- 
mer, and  the  sales  were  cash  transactions,  since 
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title  to  the  machines,  in  respondents'  view,  did  not 
pass  until  the  time  that  they  received  their  money. 
From  this  it  would  follow  that  Hosmer's  estate 
was  in  no  degree  diminished  by  the  cashing  of  the 
checks,  and  it  is  respondents'  position  that  there 
was,  consequently,  no  preference  and  that  Stern  v. 
Lone  has  no  application  to  the  present  situation. ' ' 

The  court  in  overruling  this  contention  did  so  in 
language  equally  applicable  to  such  a  contention  by  the 
defendant  (appellee)  here.  The  court  stated: 

"The  essential  problem,  therefore,  is  to  deter- 
mine when  the  sales  transactions  were  consum- 
mated. If  they  remained  executory  until  North 
End  cashed  the  checks,  then  there  was  no  prefer- 
ence in  either  of  the  transactions,  for  North  End 
received  adequate  consideration  for  them  at  that 
time.  If,  on  the  other  hand,  the  sales  were  com- 
pleted when  North  End  received  the  orders  and 
released  possession  of  the  machines,  the  transfers 
of  money  resulting  from  the  subsequent  cashing  of 
the  checks,  amounted  to  payments  on  an  antecedent 
debt,  and  must  be  regarded  as  preferences. 

' '  In  spite  of  the  repeated  insistence  of  respond- 
ent P.  D.  Luster,  sole  proprietor  of  North  End, 
that  he  only  intended  to  deal  on  a  cash  basis,  it 
would  seem  that  the  latter  is  the  correct  view. 
Where  the  circumstances  of  the  case  indicate  that  a 
given  transaction  amounts  to  an  extension  of 
credit,  it  will  be  treated  as  such,  regardless  of 
whether  the  parties  have  so  considered  it.  Seattle 
Ass'n  of  Credit  Men  v.  Daniels,  15  Wn.(2d)  393, 
130  P.  (2d)  892.  And,  as  Williston  says : 

' '  '  Confusion  may  be  caused  by  use  of  the  words 
"cash  sale"  or  "terms  cash"  by  business  men.  In 
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business  dealings  these  words  are  frequently  used 
when  in  reality  a  short  period  of  credit  is  contem- 
plated. In  such  a  case  it  is  clear  that  there  is  no 
cash  sale  in  the  legal  sense.  Under  the  circum- 
stances suggested,  it  is  not  contemplated  that  the 
buyer  shall  refrain  in  the  meantime  from  dealing 
with  the  goods  or  even  from  reselling  them,  and 
if  such  is  the  contemplation  of  the  parties,  it  is 
impossible  to  say  that  the  property  was  not  to  pass 
until  the  price  was  paid.'  2    Williston    on    Sales 

(Rev.  Ed.)  335,  §343. 
*     *     *     *     * 

"  It  is  thus  apparent  that  North  End  parted  with 
all  dominion  and  control  over  the  machines.  Sub- 
stantially the  only  evidence  tending  to  show  that 
it  retained  the  title  to  them  consisted  of  Mr.  Lus- 
ter's statements,  made  after  the  fact  of  Hosmer's 
insolvency,  that  it  had  been  his  intention  to  retain 
the  title.  Perhaps  it  was.  The  trial  judge  thought 
so.  But  whatever  Mr.  Luster's  intention  may  have 
been,  it  could  not  alter  the  legal  effect  of  his  actions. 
If  it  was  indeed  his  purpose  to  require  that  he  be 
paid  for  the  machines  prior  to  passage  of  title,  he 
waived  this  requirement  by  permitting  Hosmer  to 
ship  the  machines  to  its  own  subpurchasers,  sell 
them,  and  take  over  the  proceeds,  without  insist- 
ing on  payment  in  full.  Weyerhaeuser  Tbr,  Co.  v. 
First  Nat.  Bank,  150  Ore.  172,  38  P. (2d)  48,  modi- 
fied 150  Ore.  172,  43  P. (2d)  1018;  Northwest  Hard- 
ware Co.  V.  M.  &  S.  Logging  Co.,  132  Wash.  413, 
232,  Pac.  274. 

"The  sales  having  been  consummated  on  Decem- 
ber 23rd  and  December  26th,  respectively.  North 
End  became  a  creditor  of  Hosmer  for  the  obliga- 
tions in  question  on  those  dates.  The  cashing  of 
checks  Nos.  7437,  7349,  and  7350  amounted  to  pay- 
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title  to  the  machines,  in  respondents'  view,  did  not 
pass  until  the  time  that  they  received  their  money. 
From  this  it  would  follow  that  Hosmer's  estate 
was  in  no  degree  diminished  by  the  cashing  of  the 
checks,  and  it  is  respondents'  position  that  there 
was,  consequently,  no  preference  and  that  Stern  v. 
Lone  has  no  application  to  the  present  situation." 

The  court  in  overruling  this  contention  did  so  in 
language  equally  applicable  to  such  a  contention  by  the 
defendant  (appellee)  here.  The  court  stated: 

"The  essential  problem,  therefore,  is  to  deter- 
mine when  the  sales  transactions  were  consum- 
mated. If  they  remained  executory  until  North 
End  cashed  the  checks,  then  there  was  no  prefer- 
ence in  either  of  the  transactions,  for  North  End 
received  adequate  consideration  for  them  at  that 
time.  If,  on  the  other  hand,  the  sales  were  com- 
pleted when  North  End  received  the  orders  and 
released  possession  of  the  machines,  the  transfers 
of  money  resulting  from  the  subsequent  cashing  of 
the  checks,  amounted  to  payments  on  an  antecedent 
debt,  and  must  be  regarded  as  preferences. 

' '  In  spite  of  the  repeated  insistence  of  respond- 
ent P.  D.  Luster,  sole  proprietor  of  North  End, 
that  he  only  intended  to  deal  on  a  cash  basis,  it 
would  seem  that  the  latter  is  the  correct  view. 
Where  the  circumstances  of  the  case  indicate  that  a 
given  transaction  amounts  to  an  extension  of 
credit,  it  will  be  treated  as  such,  regardless  of 
whether  the  parties  have  so  considered  it.  Seattle 
Ass'n  of  Credit  Men  v.  Daniels,  15  Wn.(2d)  393, 
130  P. (2d)  892.  And,  as  Williston  says: 

' '  '  Confusion  may  be  caused  by  use  of  the  words 
"cash  sale"  or  "terms  cash"  by  business  men.  In 
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business  dealings  these  words  are  frequently  used 
when  in  reality  a  short  period  of  credit  is  contem- 
plated. In  such  a  case  it  is  clear  that  there  is  no 
cash  sale  in  the  legal  sense.  Under  the  circum- 
stances suggested,  it  is  not  contemplated  that  the 
buyer  shall  refrain  in  the  meantime  from  dealing 
with  the  goods  or  even  from  reselling  them,  and 
if  such  is  the  contemplation  of  the  parties,  it  is 
impossible  to  say  that  the  property  was  not  to  pass 
until  the  price  was  paid.'  2    Williston    on    Sales 

(Rev.  Ed.)  335,  §343. 

*     *     *     *     * 

"It  is  thus  apparent  that  North  End  parted  with 
all  dominion  and  control  over  the  machines.  Sub- 
stantially the  only  evidence  tending  to  show  that 
it  retained  the  title  to  them  consisted  of  Mr.  Lus- 
ter's statements,  made  after  the  fact  of  Hosmer's 
insolvency,  that  it  had  been  his  intention  to  retain 
the  title.  Perhaps  it  was.  The  trial  judge  thought 
so.  But  whatever  Mr.  Luster's  intention  may  have 
been,  it  could  not  alter  the  legal  elf  ect  of  his  actions. 
If  it  was  indeed  his  puri3ose  to  require  that  he  be 
paid  for  the  machines  prior  to  passage  of  title,  he 
waived  this  requirement  by  permitting  Hosmer  to 
ship  the  machines  to  its  own  subpurchasers,  sell 
them,  and  take  over  the  proceeds,  without  insist- 
ing on  payment  in  full.  Weyerhaeuser  Tbr.  Co.  v. 
First  Nat.  Bank,  150  Ore.  172,  38  P. (2d)  48,  modi- 
fied 150  Ore.  172,  43  P.  (2d)  1078 ;  Northwest  Hard- 
ware Co.  V.  M.  &  S.  Logging  Co.,  132  Wash.  413, 
232,  Pac.  274. 

"The  sales  having  been  consummated  on  Decem- 
ber 23rd  and  December  26th,  respectively.  North 
End  became  a  creditor  of  Hosmer  for  the  obliga- 
tions in  question  on  those  dates.  The  cashing  of 
checks  Nos.  7437,  7349,  and  7350  amounted  to  pay- 
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ments  against  these  obligations,  and,  since  they 
occurred  within  four  months  prior  to  Hosmer's 
assignment  for  the  benefit  of  his  creditors,  must 
be  held  to  have  been  preferential  transfers  within 
the  meaning  of  Rem.  Supp.  1941,  §5831-4 (c).  Ap- 
pellant is,  therefore,  entitled  to  avoid  them." 

The  Washington  case  of  Seattle  Assoc,  of  Credit 

Men  V,  Daniels,  15  Wn.(2d)  393,  130  P.  (2d)  892,  also 

emphasizes  that  the  intention  of  the  parties  as  to  the 

extension  of  credit  is  immaterial.    The   court  there 

stated : 

*'It  would  seem  clear  that  the  payment  made  by 
appellant  to  respondents  on  April  10th  was  upon 
an  antecedent  debt.  Under  the  express  terms  of  the 
contract,  the  account  was  payable  'upon  presenta- 
tion of  receipted  bills  and  pay  roll,'  which  was 
when  'audited  and  found  correct  to  be  paid  in  full.' 
The  receipted  bills  and  statement  were  presented, 
audited,  and  found  correct  on  March  22nd.  Pay- 
ment was  not  then  made.  In  other  words,  the  ac- 
count was  not  paid  when  due  nor  at  the  time  the 
materials  were  furnished  and  the  services  render- 
ed. Consequently,  the  respondents  became  general 
creditors  of  Eba's  Inc.  When  payment  was  made 
on  April  10th,  it  was  for  an  antecedent  debt  and 
constituted  a  preference  under  Rem.  Rev.  Stat., 
§5831-2.  Seattle  Ass'n  of  Credit  Men  v.  Bank  of 
California,  177  Wash.  130,  30  P. (2d)  972.  That 
the  parties  did  not  regard  nor  intend  the  transac- 
tion as  an  extension  of  credit,  makes  the  payment 
nonetheless  a  preference.  Nor  does  usage  or  custom 
in  payment  of  bills  make  it  any  less  so.  I7i  re  John 
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Morrow  &  Co.,  134  Fed.  686.  Of  a  closely  analogous 
situation,  the  court  in  that  case  said,  p.  687 : 

"  'If  the  parties,  by  agreement,  can  treat  a  sale 
of  goods  on  10  days'  time  as  a  cash  transaction, 
they  may  also,  by  agreement,  treat  a  sale  on  30  or 
60  days'  or  longer  time  as  a  cash  transaction,  and 
practically  defeat  the  operation  of  sections  57g  and 
60a  of  the  bankrupt  act  (30  Stat.  560,  562  (U.S. 
Comp.  St.  1901,  pp.  3443,  3445)).  Sections  57g  and 
60a  of  the  bankrupt  act  do  not  contemplate  a  usage 
of  merchants  or  a  conventional  arrangement  be- 
tween the  parties  which  would  enable  any  one  of 
the  creditors  of  a  bankrupt  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  of  such  creditors 
of  the  same  class.  A  sale  of  goods  to  be  paid  for  in 
10  or  30  days  is  not,  in  fact,  a  cash  transaction,  and 
cannot,  by  agreement  of  the  parties,  or  a  usage  of 
merchants,  be  regarded  as  such  within  the  meaning 
of  the  bankrupt  law'."  Seattle  Ass'n.  of  Credit 
Men  V.  Daniels,  15  Wn.(2d)  393  at  pages  397,  398. 

II. 

The  obligation  here  involved  arose  on  January  27,  1947, 
the  date  on  which  the  appellee  sold  and  delivered 
wheat  to  Chemurgy.  The  preferential  payment  oc- 
curred ten  days  later  when  the  wheat  was  paid  for 
out  of  the  account  of  Chemurgy  by  its  bank. 

It  has  been  demonstrated  under  Point  I  above  that 
the  obligation  of  appellee  to  Chemurgy  arose  when  the 
wheat  was  sold  and  delivered  prior  to  the  four-months 
period  to  Chemurgy.  The  check  itself  was  evidence 
that  an  indebtedness  existed. 

"Under  the  law,  a  check  is  an  instrument  by 
which  a  depositor  seeks  to  withdraw  funds  from 
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a  bank.  As  between  the  drawer  and  the  payee,  it 
is  an  evidence  of  indebtedness.  Usually  a  check  is 
given  for  money  borrowed  or  a  debt  contracted, 
and,  in  commercial  transactions,  as  well  as  in  law, 
it  is  equivalent  to  the  drawer's  promise  to  pay, 
and  an  action  may  be  brought  thereon  as  upon  a 
promissory  note.  1  Morse,  Banks  &  Banking,  §388. 
The  check  then  in  controversy  in  this  case  was  an 
obligation  on  the  part  of  H.  E.  Newman  &  Sons  to 
pay  a  debt  to  the  plaintiff,  and,  when  payment  was 
declined  by  the  drawee,  the  plaintiff  had  a  right 
of  action  to  recover  the  debt  of  which  such  check 
was  a  mere  evidence."  Camas  Prairie  State  Bank 
V.  Newman,  15  Idaho  719,  99  Pac.  833  at  page  834. 

The  check  did  not  create  the  obligation.  The  obliga- 
tion was  created  by  the  sale  and  delivery  to  Chemurgy. 
The  check  was  the  admission  by  Chemurgy  of  the  exist- 
ence of  an  obligation. 

"The  giving  of  a  check  is  not  the  creation  of  an 
obligation,  but  is  merely  the  admission  by  the 
drawer  of  the  existence  of  an  obligation  to  pay  a 
certain  sum  of  money."  Peninsula  National  Bank 
V.  Peterson  Construction  Co.,  91  Wash.  621,  158 
Pac.  246  at  page  247. 

The  payment  of  this  antecedent  obligation  evidenced 
by  said  check  occurred  when  the  check  was  paid  within 
the  four-months  period. 

The  cashing  of  a  check  within  the  four-months  period 
effects  a  preferential  transfer  which  may  be  avoided 
notwithstanding  that  the  check  was  delivered  prior  to 
the  beginning  of  the  four-months  period.  Stern  v.  Lone, 
32  Wn.(2d)  785,  203  P. (2d)   1074  (quoted  infra). 
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Said  transaction  was  not  a  "cash  transaction"  since  the 
seller  (appellee)  did  not  receive  payment  for  said 
wheat  when  he  sold  and  delivered  it. 

This  was  not  a  cash  sale.  In  a  cash  sale  the  seller 
''declines  to  transfer  either  title  or  right  to  possession 
until  he  is  paid."  2  Williston  on  Sales,  Revised  Edi- 
tion, 324,  §  341.  By  the  agreed  facts  title  and  posses- 
sion passed  from  appellee  on  January  27,  1947  and  he 
was  not  paid  until  over  ten  days  later.  There  is  not  even 
an  inference  in  the  agreed  facts  that  Chemurgy  was 
not  to  deal  with  the  wheat  as  its  own  from  the  moment 
it  acquired  it.  Therefore  the  following  from  Seattle 
Association  of  Credit  Men  v.  Luster,  137  Wn.  Dec.  181, 
222  P. (2d),  843,  quoting  Williston  is  relevant  and  ap- 
plicable : 

"Under  the  circumstances  suggested  it  is  not 
contemplated  that  the  buyer  shall  refrain  in  the 
meantime  from  dealing  with  the  goods  or  even 
from  reselling  them,  and  if  such  is  the  contempla- 
tion of  the  parties,  it  is  impossible  to  say  that  the 
property  was  not  to  pass  until  the  price  was  paid." 

The  giving  of  the  check  at  the  time  of  the  delivery 
of  the  wheat  was  of  course  not  payment  for  the  wheat 
and  it  in  no  wise  affected  the  debt  arising  by  reason 
of  the  sale  of  the  wheat  to  Chemurgy ;  Stern  v.  Lone, 
32  Wn.(2d)  785,  203  P.(2d)  1074,  infra;  National 
Market  Co.  v.  Maryland  Casualty  Co.,  100  Wash.  370, 
170  Pac.  1009,  174  Pac.  479  (quoted  in  Stern  v.  Lone)  ; 
Anderson  v.  National  Bank  of  Tacoma,  146  Wash.  520, 
264  Pac.  8.  The  District  Court  therefore  erred  in  hold- 


22 

ing  that  the  "transaction  was  in  substance  and  effect 
a  cash  transaction"  (Tr.  22). 

Even  if  the  Statement  of  Agreed  Facts  had  contained 
a  statement  that  the  parties  intended  a  cash  transac- 
tion, such  intention  under  the  circumstances,  would 
have  been  immaterial.  The  following  holding  in  JSeat- 
tle  Association  of  Credit  Men  v.  Daniels,  15  Wn.(2d) 
393,  130  P. (2d)  892,  provides  a  complete  answer  to  the 
District  Court's  reliance  upon  its  im justified  conclu- 
sion that  there  "was  no  intent  on  the  part  of  either 
party  to  create  a  debtor-creditor  relationship."  (Tr. 
22). 

' '  That  the  parties  did  not  regard  nor  intend  the 
transaction  as  an  extension  of  credit,  makes  the 
payment  nonetheless  a  preference."  Seattle  Asso- 
ciation of  Credit  Men  v.  Daniels,  15  Wn.(2d)  393, 
130  P.  (2d)  892. 

As  will  be  noted  from  the  above  quotation  from  Seat- 
tle Association  of  Credit  Men  v.  Luster,  the  Supreme 
Court  of  Washington  unqualifiedly  held  in  Stern  v. 
Lone,  32  Wn.(2d)  785  (1949),  203  P.(2d)  1074,  that 
checks  cashed  within  the  four-months  period  preceding 
application  for  the  appointment  of  receiver  for  the 
maker,  effected  a  preferential  transfer  which  may  be 
avoided  by  the  receiver  notwithstanding  that  the  checks 
were  delivered  prior  to  the  beginning  of  the  period.  In 
the  Stern  case  the  defendant,  a  farmer,  had  delivered 
a  considerable  amount  of  corn  to  the  Ingalls  Packing 
Corporation  which  was  delivered  by  Lone  prior  to  the 
date  four  months  before  application  was  made  for  a 
receiver  for  Ingalls  Packing  Corporation.    The  check 
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was  honored  by  Ingalls'  bank  within  the  four-months 
period.  The  defendant  contended  that  the  preference 
was  made  when  the  check  was  delivered  to  him  and 
this  date  being  prior  to  the  four-months  period  the 
receiver  could  not  recover  the  payment.  The  receiver 
contended  that  the  preference  was  made  when  the  in- 
solvent's bank  cashed  the  check  within  the  four-months 
period.  In  holding  for  the  receiver  and  reversing  the 
trial  court  the  Supreme  Court  stated : 

"The  appellant  opens  his  argument  by  citing 
Rem.  Rev.  Stat.  §3579  (P.P.C.  §751-9),  which 
reads  as  follows: 

"  'A  check  of  itself  does  not  operate  as  an  as- 
signment of  any  part  of  the  funds  to  the  credit  of 
the  drawer  with  the  bank,  and  the  bank  is  not 
liable  to  the  holder  unless  and  until  it  accepts  or 
certifies  the  check.' 

"This  statutory  provision  has  been  applied  in 
numerous  Washington  decisions.  Lincoln  County 
V.  Gibson,  143  Wash.  372,  255  Pac.  119;  Whorf  v. 
Seattle  Nat.  Bank,  173  Wash.  629,  634-635,  24 
P.  (2d)  120.  It  was  held  in  National  Market  Co. 
V.  Maryland  Cas.  Co.,  100  Wash.  370,  380,  170  Pac. 
1009,  174  Pac.  479,  an  En  Banc  decision  correcting 
a  previous  Departmental  opinion  in  the  same 
cause: 

"  'The  fundamental  error  in  our  former  opin- 
ion was  the  holding  that  the  indorsement  and  de- 
livery of  the  check  was  the  assignment  of  the  debt, 
instead  of  its  being  simply  and  only  what  the  ne- 
gotiable instruments  law  provides  it  shall  be.  The 
ordinary  bank  check  is  not,  either  in  law  or  in 
equity,  an  assignment  of  the  fund  upon  which  it 
is  drawn  (Rem.  Code,  §  3579),  but  is  purely  and 
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simply  an  order  for  the  payment  of  money,  which 
in  nowise  affects  the  debt  for  which  it  is  given 
until  the  order  is  paid;  and  being  dishonored, 
leaves  the  drawer  still  indebted  to  the  payee,  the 
same  in  all  respects  as  though  the  check  had  never 
been  drawn  and  delivered.  Moreover,  such  a  check 
is  revocable  by  the  drawer  at  any  time  before  it  is 
paid.  Peoples'  Sav.  Bank  &  Trust  Co.  v.  Lacey, 
146  Ala.  688,  40  South  346 ;  Pease  &  Dwyer  v.  State 
Nat.  Bank,  114  Tenn.  693,  88  S.W.  172;  Kaese- 
meyer  v.  Smith,  22  Idaho  1,  123  Pac.  943;  Ann. 
Cas.  1914C  665,  43  L.R.A.(N.S.)  100.' 

"Later,  in  the  case  of  Anderson  v.  National  Bank 
of  Tacoma,  146  Wash.  520,  525,  264  Pac.  8,  it  was 
said  by  this  court : 

"  'We  have  accordingly  many  times  held  that 
the  ordinary  bank  check  is  not,  either  in  law  or 
equity,  an  assignment  of  the  funds  upon  which  it 
is  drawn  (§  3579  supra),  but  is  purely  and  simply 
an  order  for  the  payment  of  money  which  in  nowise 
affects  the  debt  for  which  it  is  given  until  the  order 
is  paid.  National  Market  Co.  v.  Maryland  Casu- 
alty Co.,  100  Wash.  370,  170  Pac.  1009,  174  Pac. 
479,  1  A.L.R.  450.'  *  *  * 

"We  are,  of  course,  not  here  concerned  with 
what  constitutes  payment  with  respect  to  the  stat- 
ute of  frauds,  nor  are  we  primarily  concerned  with 
the  date  when  Lone  received  'payment'  for  his 
corn.  Our  statutory  definition  of  'preference,' 
quoted  earlier  in  this  oj)inion,  contemplates  two 
kinds  of  preferences:  (1)  suffering  a  judgment, 
and  (2)  a  transfer  of  any  of  the  property  of  the 
corporation.  No  judgment  is  involved  in  this  case. 
We  are  primarily  concerned  here  with  whether  or 
not  the  property  of  the  corporation  was  diminished 
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by  a  transfer  of  corporate  property  to  Lone,  and 
if  so,  was  the  transfer  made  more  than  four  months 
before  May  9,  1947,  or  witliin  that  four  months"? 
In  deciding  the  question  before  us,  the  word  'trans- 
fer' is  the  key  word,  not  'payment.' 

"The  provisions  of  the  Federal  bankruptcy  act 
are  so  similar  to  those  of  our  insolvent  corpora- 
tions act  (Laws  of  1941,  chapter  103)  that  there 
are  many  decisions  of  the  Federal  courts  which 
are  in  point.  We  will,  however,  in  an  effort  to 
attain  reasonable  brevity,  refer  to  them  only  inci- 
dentally. In  the  opinion  in  Continental  Trust  Co. 
V.  Chicago  Title  &  Trust  Co.,  229  U.S.  435,  443,  57 
L.ed.  1268,  33  S.Ct.  829,  the  supreme  court  of  the 
United  States  said : 

"  'To  constitute  a  preferential  transfer  within 
the  meaning  of  the  Bankruptcy  Act  there  must  be 
a  parting  with  the  bankrupt's  property  for  the 
benefit  of  the  creditor  and  a  consequent  diminu- 
tion of  the  bankrupt's  estate.' 

"In  4A  Remington  on  Bankruptcy  (5th  ed.)  265, 
§1713,  discussing  'Voidable  Preferences,'  the 
author  says : 

"  'Unless  property  is  actually  transferred  to  a 
creditor,  there  can  be  no  diminution  of  the  estate.' 

"That  is  also  true  under  our  statute  on  insolvent 
corporations. 

"It  seems  clear  to  us  that  no  transfer  of  prop- 
erty was  made  by  the  delivery  of  the  check  to  Lone 
on  some  day  during  the  last  week  of  1946.  It  fol- 
lows that  the  corporation's  property  was  in  no  way 
diminished  when  the  check  was  delivered  to  Lone, 
since  he  then  received  no  property  of  the  corpora- 
tion, other  than  a  piece  of  paper,  by  means  of 
which  he  could  in  the  future  secure  some  of  the 


26 

corporation's  money,  if  the  corporation  did  not  in 
the  meantime  stop  payment  of  the  check  and  there 
was  still  sufficient  of  the  corporation's  money  re- 
maining on  deposit  in  the  bank  to  honor  the  check 
at  the  time  it  was  presented.  As  it  happened,  there 
was,  and  it  did  honor  the  check  on  January  25, 
1946,  and  Lone  at  once  received  the  money  through 
the  Kent  bank.  It  was  when  the  check  was  cashed 
that  corporate  assets  were  transferred  and  a  pref- 
erence made.  That  was  late  in  January,  1947,  and 
within  four  months  before  May  9,  1947,  the  date 
of  the  application  for  the  appointment  of  a  re- 
ceiver, and  therefore  a  preference,  which  could  be 
avoided  and  a  recovery  had  from  Lone  by  the  re- 
ceiver, under  the  Laws  of  1941,  Chapter  103,  §  3, 
p.  272,  Rem.  Supp.  1941  §  5831-6.  *  *  * 

"For  the  foregoing  reasons,  we  are  of  the  opin- 
ion that  the  corporation's  estate  was  diminished 
when  the  check  was  cashed,  not  when  it  was  de- 
livered; that  is  to  say,  the  diminution  occurred 
late  in  January,  1947,  and  well  within  the  four 
months  prior  to  the  appellant's  application  for  a 
receiver  on  May  9,  1947.  It  follows  that  the  judg- 
ment appealed  from  must  be  reversed,  and  that 
will  be  the  ruling  of  this  court. 

"It  is  further  ordered  that  the  existing  judg- 
ment be  set  aside  and  a  new  judgment  entered  in 
accordance  with  the  prayer  of  the  complaint  and 
consistent  with  this  opinion." 

Unless  the  creditor  holds  a  security  all  inquiry  re- 
garding the  status  of  a  preference  is  limited  to  what 
took  place  within  the  four-months  period. 

In  the  case  of  Seattle  Assoc,  of  Credit  Men  v.  Hudson 
Machinery    Company,   135   Wash.    Dec.    643    (1950), 
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214  P.  (2d)  681,  the  defendant  had  sold  to  the  insol- 
vent a  motor  prior  to  the  four-months  period  and  re- 
ceived payment  one  day  within  the  four-months  period. 
The  defendant  there  contended  that  it  had  not  received 
a  preference  because 

"*  *  *  of  the  nature  of  this  transaction,  whereby 
the  payment  made  by  the  insolvent  was  balanced 
by  funds  or  property  supplied  by  the  creditor, 
respondent  is  in  a  different  class  than  other  un- 
secured creditors." 

The  Supreme  Court  in  overruling  this  contention 
and  reversing  the  trial  court  and  ordering  judgment 
for  the  receiver  stated : 

"The  answer  is  no.  Respondent  does  not  claim 
any  priority  by  reason  of  the  various  statutes 
creating  liens  or  otherwise  establishing  priority 
of  debts.  (See,  for  example,  Rem.  Rev.  Stat.  §§1129, 
1131-4,  1132,  1141,  1149,  1154,  1156,  7682,  11260.) 
Respondent  was  not  entitled  to  a  greater  percent- 
age because  of  any  security  it  held,  for  it  held  none. 
It  is  this  fact  which  distinguishes  the  instant  case 
from  the  cases  cited  by  respondent  (citing  cases). 

"Respondent  was  not  entitled  to  a  greater  per- 
centage because  of  credit  extended  to  the  insolvent 
in  connection  with  the  sale  of  the  motor,  whether 
or  not  the  motor  was  resold  at  a  profit,  for  the 
state  preference  act  expressly  limits  any  setoff*  to 
credit  or  credits  given  wholly  within  the  four 
months '  period.  *  *  * 

"Since  respondent,  as  a  claimant  against  the 
estate  of  the  insolvent,  would  not  have  been  en- 
titled to  a  greater  percentage  of  its  claim  than 
any  other  unsecured  creditor,  then,  under  the  test 
referred  to  above,  it  was  in  the  same  class  with 
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them.  The  payment  in  question  was  accordingly  a 
preference.  Since  the  preference  was  extended 
w^ithin  the  four  months'  period,  it  was  voidable  and 
recoverable  in  this  action.  Rem.  Supp.  1941, 
§  5831-6. 

"Respondent,  in  its  argument,  has  emphasized 
the  fact  that  the  motor  was  resold  at  a  profit.  To 
the  extent  that  this  is  intended  to  show  that  re- 
spondent is  in  a  different  class  than  other  unse- 
cured creditors,  it  is  answered  by  what  has  been 
said  above.  On  the  other  hand,  if  it  is  contended 
that  this  circumstance  shows  that  the  payment  in 
question  did  not  diminish  the  insolvent's  estate, 
and  so  was  not  a  transfer  of  property  within  the 
meaning  of  the  act,  such  contention  is  negatived 
by  the  express  term  of  Rem.  Supp.  1941,  §  5831-7, 
quoted  above. 

''Whatever  may  have  been  the  law  prior  to  the 
enactment  of  the  state  preference  act  in  1941,  the 
legislature  has  now  provided,  with  respect  to  pref- 
erence payments  made  in  discharge  of  unsecured 
credits,  a  definite  cut  off  date,  represented  by  the 
beginning  of  the  four  months'  period.  There  may 
be  inquiry  beyond  that  date  with  respect  to  any 
claim  that  a  preference  represents  payment  of  a 
credit  which  has  priority  or  lien  protection  under 
statute,  or  which  is  secured  by  agreement  of  the 
parties.  But  absent  such  a  claim,  all  inquiry  re- 
garding the  status  of  a  preference  is  limited  to 
w^hat  took  place  wdthin  the  four  months'  period. 
Thus  secured  or  unsecured  credits  received  by  the 
insolvent  from  the  creditor  within  four  months' 
period  may  be  set  off  against  the  preference, 
whether  or  not  the  insolvent  made  a  profit  on  the 
transaction.  But  credits  received  by  the  insolvent 
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from  the  creditor  prior  to  the  four  months'  period, 
unless  enjoying  statutory  priority  or  secured  in 
some  manner,  may  not  )je  set  otf  or  taken  into  con- 
sideration in  any  other  way,  whether  or  not  the 
insolvent  made  a  profit  on  the  transaction. 

"For  the  same  reason,  that  is,  that  the  cut  off 
date  provided  in  Rem.  Supp.  19-1:1,  §5831-7,  is  now 
controlling  as  to  the  type  of  transaction  in  question, 
respondent's  other  contentions  to  the  effect  that 
the  sale  of  the  motor  and  the  payment  were  made 
'contemporaneous';  that  the  payment  was  made 
'in  the  ordinary  course  of  business';  and  that  the 
payment  was  made  in  connection  with  a  transac- 
tion the  'net  result'  of  which  was  to  increase  the 
value  of  the  estate,  are  inapposite,  assuming  that 
they  are  meritorious  in  other  respects." 

Even  if  the  District  Court  intended  by  its  conclusion 
that  the  transaction  was  a  cash  transaction  in  the 
"popular  sense"  because  a  check  was  given,  such  con- 
clusion would  not  sustain  a  finding  that  the  ultimate 
payment  of  the  check  was  not  a  statutory  "preference." 
The  determining  point  is  that  the  funds  of  the  insol- 
vent corporation  were  diminished  within  the  four- 
months  period  (by  payment  out  of  its  bank  account) 
for  a  debt  created  prior  to  the  four-months  period. 
This  is  emphasized  in  the  following  quotation  from 
Stern  v.  Lone,  32  Wn.(2d)  783,  203  P.  (2d)  1074,  the 
court  stating: 

"We  are,  of  course,  not  here  concerned  with 
what  constitutes  payment  with  respect  to  the  stat- 
ute of  frauds,  nor  are  we  primarily  concerned  with 
the  date  when  Lone  received  'payment'  for  his 
corn.    Our    statutory    definition    of    'preference' 
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United  States  Court  of  Appeals 

For  tke  Nintli  Circuit 

Adolph  W.  Engstrom,  Trustee  in  ^ 

Bankruptcy  for  Northwest  Chemurgy  I 
Corporative,  a  corporation,  Bankrupt,/ 

Appellant,)'No.  12733 
vs. 
R.  M.  Wiley, 

Appellee. 

Appeal  From  the  United  States  District  Court 

FOR  the  Eastern  District  of  Washington, 

Northern  Division 


BRIEF  OF  APPELLEE 


STATEMENT  OF  THE  CASE 
The  appellant's  statement  of  the  case  is  factually 
correct;  however,  appellee  does  controvert  and  deny 
that  the  agreed  statement  of  facts  establishes  any- 
thing other  than  that  the  transaction  as  between  the 
parties  was  a  cash  transaction. 

SUMMARY  OF  ARGUMENT 

Appellee  Contends: 

I. 

To  determine  that  a  payment  of  money  by  an  in- 
solvent corporation,  (within  the  four-month  period 
preceding  the  filing  of  the  petition  in  bankruptcy), 
is  a  preference  within  the  meaning  of  the  Washing- 
ton statutes,  the  court  must  first  find  that  the  pay- 
ment was  on  a  pre-existing  debt  incurred  prior  to  the 
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beginning  of  the  four-month  period  and  not  paid  as 
a  condition  precedent  to  acquiring  title  to  property 
of  equal  value. 

n. 

The  transaction  here  involved  was  a  cash  sale  of 

wheat  on  January  27,  1947,  appellee  receiving  from 
appellant  a  check  in  payment  of  the  purchase  price 
(Transcript,  29)  and  Account  Sales  marked  paid  on 
that  date  (Transcript,  30). 

III. 

That  the  check  given  appellee  by  appellant  on  Jan- 
uary 27,  1947,  constituted  only  conditional  payment, 
and  title  to  the  wheat  did  not  pass  as  between  the 
parties  until  February  7,  1947,  on  which  date  the 
check  was  paid  by  drawee  bank. 

That  had  the  check  given  appellee  by  appellant  not 
been  paid  when  presented  on  February  7,  1947,  ap- 
pellee would  have  been  entitled  to  rescind  the  trans- 
action and  reclaim  his  wheat. 

ARGUMENT 

I. 

To  determine  that  a  payment  of  money  by  an  insolvent  cor- 
poration (within  the  four-month  period  preceding  the  filing 
of  the  petition  in  bankruptcy)  is  a  preference  within  the  mean- 
ing of  the  Washington  Statutes,  the  court  must  first  find  that 
the  payment  was  on  a  pre-existing  debt  incurred  prior  to  the 
beginning  of  the  four-month  period  and  not  paid  as  a  condi- 
tion precedent  to  acquiring  title  to  property  of  equal  value. 

The  argument  set  forth  in  appellant's  brief  is  pre- 
dicated entirely  on  the  false  assumption  that  the 
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transaction  between  the  parties  on  January  27, 
1947,  was  a  sale  on  credit  and  that  title  uncondi- 
tionally passed,  as  between  the  parties,  on  the  date 
appellee  delivered  the  wheat  to  appellant  and  ac- 
cepted from  appellant  a  check  in  payment. 

After  careful  study  of  all  the  authorities  and  cases 
cited  by  appellant's  counsel,  we  have  been  unable  to 
find  even  one  in  point.  Without  exception  the  deci- 
sions pertain  to  payments  made  on  pre-existing 
debts. 

In  the  interest  of  brevity,  we  will  refrain  from 
further  comment  on  appellant's  argument. 

The  third  element  of  a  "preference"  is  that  the 
creditor's  claim  must  have  been  a  pre-existing  debt. 
In  Remington  on  Bankruptcy  (Jt-th  Ed.)  §  1694,  the 
author  states : 

*'  *  *  and  the  transfer  will  not  amount  to 
a  preference  if  made  contemporaneously  with 
(or  before)  the  rising  of  the  claim.  Preference 
implies  preceding  credit." 

In  §  1674  the  author  further  states: 

''Where  a  seller  has  the  right  to  rescind  the 
sale  and  recover  the  goods,  such  right  being  pre- 
dicated upon  the  failure  of  the  title  to  pass  for 
lack  of  meeting  of  minds,  a  return  of  such  goods 
will  not  constitute  a  preference;  for  the  seller 
thereby  is  declared  never  to  have  parted  with 
his  ownership,  nor  have  become  a  creditor  for 
the  goods,  and  the  title  to  them  is  not  in  the 
bankrupt." 

and  in  §  1695  states: 

"Cash  transactions,  not  preferences.     Abso- 


lute  simultaniety  is  not  requisite,  if  the  title  is 
not  meant  to  pass  until  the  payment  is  actually 
made." 

n. 

The  transaction  here  involved  was  a  cash  sale  of  wheat  on 
January  27,  1947,  Appellee  receiving  from  Appellant  a  check 
in  payment  of  the  purchase  price  (Transcript,  29)  and  account 
sales  marked  paid  on  that  date  (Transcript,  30). 

The  record  clearly  shows  that  on  January  27, 
1947,  appellee  delivered  to  appellant  wheat  having 
a  market  value  of  $2,252.78  and  accepted  appellant's 
check  in  that  amount  for  the  purchase  price.  (Trans- 
cript, 12.) 

There  is  not  even  an  inference  in  the  record  that 
the  parties,  or  either  of  them,  ever  considered  the 
transaction  as  anything  other  than  a  cash  trans- 
action. 

The  District  Court  found  that  the  appellant  (plain- 
tiff) failed  to  sustain  the  burden  of  proving  that  the 
transaction  constituted  an  unlawful  preference  and 
was  other  than  a  cash  transaction  (Transcript,  21), 
and  concluded,  as  a  matter  of  law,  that  the  trans- 
action was  in  substance  and  effect  a  cash  trans- 
action and  there  was  no  intent  on  the  part  of  either 
party  to  create  a  debtor  -  creditor  relationship. 
(Transcript,  22.) 

Courts  must  of  necessity  determine  the  character 
of  a  transaction  by  the  circumstances  of  the  case, 
and  where  the  circumstances  indicate  that  a  given 
transaction  amounts  to  a  cash  sale,  it  should  be 
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treated  as  such. 

It  is  a  matter  of  common  knowledge  that  at  no 
time  during  the  past  five  years  has  any  wheat  farmer 
been  obliged  to  extend  credit  in  order  to  dispose  of 
his  wheat  at  the  market  price,  and  it  must  be  con- 
ceded that  this  transaction  was  at  the  market  price, 
there  being  nothing  in  the  record  and  no  contention 
made  by  appellant  to  the  contrary. 

There  is  not  even  an  inference  in  the  record  that 
appellee  ever  intended  or  agreed  to  extend  any  credit 
or  terms  to  appellant ;  to  hold  the  check  for  any  given 
period ;  or  to  transfer  any  title  in  the  wheat  to  appel- 
lant, other  than  conditionally  subject  to  the  payment 
of  the  check  when  presented  to  the  drawee  bank. 

m. 

That  the  check  given  Appellee  by  Appellant  on  January  27, 
1947,  constituted  only  conditional  payment,  and  title  to  the 
wheat  did  not  pass  as  between  the  parties  until  February  7, 
1947,  on  which  date  the  check  was  paid  by  drawee  bank. 

That  had  the  check  given  Appellee  by  Appellant  not  been  paid 
when  presented  on  February  7,  1947,  Appellee  would  have 
been  entitled  to  rescind  the  transaction  and  reclaim  his 
wheat 

The  courts  are  in  accord  that  where  a  check,  or  its 
equivalent,  is  given  in  payment  of  the  purchase  price 
in  a  cash  transaction,  and  especially  when  the  use  of 
checks  is  the  accepted  method  of  consummating  such 
cash  transactions,  the  check  constitutes  only  condi- 
tional payment,  and  until  the  check  is  paid,  the  title, 
as  between  the  parties,  passes  only  conditionally; 
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and,  upon  dishonor  of  the  check,  the  seller  may  re- 
scind the  transaction  and  reclaim  that  with  which  he 
has  parted. 

One  of  the  leading  cases  on  this  point  is  the  case 
of  Standard  Investment  Co.  vs.  Town  of  Snow  Hill, 
N.  C,  78  Fed.  (2d)  33.  Briefly,  the  facts  were  that 
Standard  Investment  Co.  filed  suit  again  the  Town 
of  Snow  Hill  and  the  receiver  of  the  failed  National 
Bank  of  Snow  Hill.  N.  C.  to  recover  certain  bonds 
pledged  by  the  bank  as  security  for  the  deposit  of  the 
town,  or  in  lieu,  to  have  a  preferred  claim  for  the 
amount  of  the  bonds  against  the  assets  of  the  bank. 
Plaintiff's  agent  had  accepted  a  check  from  the  bank 
in  payment  for  the  bonds  at  time  of  delivery.  The 
bank  immediately  delivered  the  bonds  to  the  mayor 
of  the  Town  of  Snow  Hill  as  security  for  the  town's 
deposit  in  the  bank.  The  check  issued  by  the  bank 
was  drawn  on  a  foreign  bank  and  when  plaintiff 
presented  check  for  payment,  drawee  bank  refused 
because  the  Bank  of  Snow  Hill  had  closed  the  day  the 
check  was  presented.  In  its  decision  the  court  held 
that  Standard  Investment  Co.  was  entitled  to  recover 
from  the  Town  of  Snow  Hill  and  in  the  opinion  stated 
as  follows : 

"There  can  be  no  question,  we  think,  but  that 
the  title  of  the  bank  was  defective.  The  sale  was 
a  cash  transaction,  in  which  the  passage  of  title 
depended  upon  payment;  and  it  is  well  settled 
that,  in  the  absence  of  special  agreement  to  the 
contrary,  a  check  is  conditional  payment  only 
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and  does  not  operate  to  effect  payment  unless  it 
is  itself  paid.  The  rule  that  a  check  of  a  debtor 
is  merely  conditional  payment  applies  to  obliga- 
tions arising  out  of  debts;  and,  where  there  is 
a  sale  for  cash  on  delivery  and  payment  is  made 
by  check  of  the  buyer,  such  check  constitutes 
only  conditional  payment.  Until  the  check  is 
itself  paid,  the  title,  as  between  the  parties, 
passes  only  conditionally;  and  upon  dishonor  of 
the  check,  the  seller  may  rescind  the  transaction 
and  reclaim  that  with  which  he  has  parted." 

This  principle  has  been  followed  and  adopted  by 
the  Supreme  Court  of  the  State  of  Washington.  In 
the  case  of  Quality  Shingle  Co.  vs.  Old  Oregon  Lum- 
ber &  Shingle  Co.,  110  Wash.  60;  187  Pac.  705,  the 
facts  were  that  plaintiff  owned  a  carload  of  shingles 
which  it  delivered  to  the  Great  Northern  Railway 
Co.  in  the  State  of  Washington  for  shipment  to 
Whitefish,  Montana.  The  Railway  Company  de- 
livered to  plaintiff  a  straight  non-negotiable  bill  of 
lading,  wherein  plaintiff  was  named  both  as  consign- 
or and  as  consignee.  Plaintiff  subsequently  sold  the 
carload  of  shingles  to  Shepard-Traill  Co.  on  the  basis 
of  the  purchase  price  being  paid  upon  delivery  of  the 
bill  of  lading.  Plaintiff  thereupon  delivered  the  bill 
of  lading,  endorsed  in  blank  to  Shepard-Traill  Co. 
and  received  that  company's  check  for  the  amount  of 
the  agreed  purchase  price.  Plaintiff  presented  the 
check  to  drawee  bank  in  due  course  and  payment  was 
refused.  In  the  meantime,  Shepard-Traill  had  sold 
the  carload  of  shingles  to  Old  Oregon  Lumber  & 
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Shingle  Co.  for  value  and  delivered  to  said  company 
the  bill  of  lading  endorsed  in  blank. 

In  ruling  that  the  plaintiff  v^as  entitled  to  recover 
the  amount  of  the  purchase  price  from  the  Old  Ore- 
gon Lumber  &  Shingle  Co.  the  court  in  its  opinion, 
at  'page  6 If,  stated : 

"It  seems  to  us  to  follow,  in  the  light  of  ele- 
mentary rules  of  law,  that,  as  between  respond- 
ent and  Shephard-Traill  Co.,  the  title  to  the 
shingles  did  not  pass  from  respondent  (Quality 
Shingle  Co.)  to  Shepard-Traill  Co.  upon  it  re- 
ceiving the  bill  of  lading  for  the  shingles  and 
giving  its  check  to  respondent  therefor.  The 
real  question  in  this  case  is  whether  or  not  re- 
spondent retained  such  equitable  right  in  the 
shingles  that  it  may  successfully  assert  such 
right  as  against  appellant  ( Old  Oregon  Lumber 
&  Shingle  Co.),  the  purchaser  of  the  shingles 
from  Shepard-Traill." 

The  court  concluded  that  Quality  Shingle  Co.  had 
the  same  right  to  the  shingles  as  against  appellant 
as  it  had  as  against  Shepard-Traill  Co.,  because  it 
was  an  interstate  commerce  shipment. 

In  the  case  of  In  re  Perpall,  256  Fed.  758,  the  facts 
were  briefly  that  the  seller  delivered  a  bond  by  mes- 
senger to  a  stock  broker  as  a  cash  sale.  The  messen- 
ger left  the  bond  with  the  purchasing  broker,  as  was 
the  business  custom,  to  permit  the  broker  to  make 
necessary  book  entries,  prepare  check  for  payment, 
etc.  Another  messenger  called  at  the  broker's  office, 
later  the  same  day,  and  picked  up  the  check  in  pay- 
ment of  the  purchase  price  for  the  bond.    Later,  the 
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same  day,  an  involuntary  petition  in  bankruptcy  was 
filed  against  the  stock  broker  and  upon  seller  pre- 
senting check  to  drawee  bank  for  payiTient,  payment 
was  refused.  In  deciding  that  the  seller  was  entitled 
to  recover  the  bond  or  its  value,  the  court  stated  as 
follows : 

"In  the  case  of  Empire  State  Type  Founding 
Co.  vs.  Grant,  114  N.  Y.  40,  21  N.  E.  40,  it  was 
held  that,  where  a  contract  for  the  sale  of  per- 
sonal property  does  not  provide,  in  express 
terms,  that  payment  shall  be  made  on  delivery, 
or  that  payment  and  delivery  shall  not  be  con- 
current, the  intent  of  the  parties  must  control, 
and  if  from  the  acts  of  parties  and  the  surround- 
ing circumstances  it  can  be  inferred  that  it  was 
intended  that  payment  and  delivery  should  be 
concurrent  acts,  the  title  will  be  deemed  to  have 
remained  in  the  vendor  until  the  condition  of 
payment  is  complied  with.  The  court  in  that 
case  also  concluded  that  the  question  of  intent 
in  such  case  is  one  of  fact. 

"Upon  the  facts  now  under  consideration,  the 
referee,  before  whom  the  testimony  was  taken, 
has  found  that  the  sale  of  the  bond  in  question 
was  for  cash  or  the  equivalent  of  cash  upon  de- 
livery ;  in  other  words,  it  has  been  resolved  as  a 
question  of  fact  that  before  title  to  the  bond 
should  pass  to  the  bankrupt  there  was  the  nec- 
essity of  the  performance  by  him  of  the  condi- 
tion precedent  to  payment.  We  believe  this 
finding  of  the  referee  to  be  entirely  justified  by 
the  evidence." 

Later,  in  In  re  Perpall,  271  Fed.  466,  in  which 
case  the  facts  were  very  similar  to  those  in  the  above 
cited  case  involving  the  same  bankrupt,  the  check 
given  by  the  bankrupt  in  payment  of  the  purchase 
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price  of  securities  on  a  cash  sale  was  paid  by  the 
drawee  bank  when  presented.  The  action  was 
brought  by  the  trustee  to  recover  the  amount  paid  on 
the  check  as  a  preference.  The  court  held  that  title 
in  such  a  transaction  did  not  pass  until  the  check  was 
paid  and  denied  the  trustee  was  entitled  to  recover. 
In  the  decision  the  court  cited  In  re  Perpall,  256  Fed. 
219,  as  an  authority. 

The  two  decisions  in  the  Perpall  Cases  are  later 
cited  as  authoritative  in  the  case  of  Hough  vs.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.,  34  Fed.  (2d)  238. 

In  the  case  of  Manly  vs.  Ohio  Shoe  Co.,  25  Fed. 
(2d)  384,  the  court  held  that  where  a  bankrupt  se- 
cures possession  of  goods  by  giving  a  worthless  check, 
the  recovery  of  the  goods  does  not  constitute  a  pre- 
ference. 

Again  in  the  case  of  Marion  Machine  Foundry  & 
Supply  Co.  vs.  Giraud,  285  Fed.  160,  in  which  case 
the  petitioner  sold  the  bankrupt  merchandise  (rig 
irons)  and  accepted  a  check  in  payment;  the  drawee 
bank  refused  payment  when  presented;  three  days 
later  the  petition  filed  in  bankruptcy;  and  the  mer- 
chandise subsequently  sold  by  the  receiver ;  the  court 
held: 

"It  is  not  necessary  to  show  actual  fraud.  It 
is  sufficient  if  in  equity  and  good  conscience  the 
proceeds  of  the  sale  of  the  rig  irons  ought  to  be 
paid  over  to  the  petitioner.  The  case  is  not  af- 
fected by  the  fact  that  petitioner  accepted  a 
check  which  was  not  paid." 


11 

In  the  above  case,  In  re  Perpall,  256  Fed.  758,  was 
again  cited  as  an  authority. 

CONCLUSION 

For  the  sake  of  brevity  we  have  refrained  from 
citing  the  numerous  decisions  and  references  set 
forth  in  the  authorities  and  cases  herein  cited. 

We  feel  justified  in  contending  that  the  question 
here  before  the  court  has  been  so  definitely  settled, 
for  such  a  long  period  of  time,  that  to  contend  to  the 
contrary  is  to  no  avail. 

If  the  law  pertaining  to  such  transactions  was  as 
contended  by  appellant,  it  would  be  virtually  impos- 
sible to  transact  business  with  corporations  in  the 
usual  and  accepted  manner.  To  contend  that  a  seller 
cannot  consummate  a  cash  transaction  if  he  accepts 
a  check  in  payment  for  his  goods  unless  he  cashes  the 
check  at  the  buyer's  bank  the  same  day  he  delivers 
the  goods;  or  to  contend  that  a  seller  who  accepts  a 
check  in  payment  on  delivery  of  goods,  and  presents 
the  same  and  receives  payment  from  the  drawee 
bank  within  a  reasonable  time  after  the  transaction 
occurs,  has  extended  credit  to  the  buyer  under  the 
intent  and  meaning  of  the  Federal  bankruptcy  laws, 
or  the  statutes  of  the  State  of  Washington,  appear  to 
us  to  be  contentions  which  are  totally  unsupported 
by  any  rule  of  law,  equity  or  common  sense. 

The  very  statute  (Rem.  Rev.  Stat,  of  the  State  of 
Washington,  §  5831)  upon  which  the  appellant  relies 
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was  enacted  to  clarify  the  question  of  what  pajTiients 
received  by  creditors  of  a  corporation  on  pre-existing 
debts  were  preferences,  without  the  receiver  or 
trustee  carrying  the  burden  of  any  proof  as  to  in- 
solvency, and  the  legislature  never  intended,  by  en- 
acting said  statute,  in  any  way  to  change  or  modify 
the  well  established  principles  of  law  pertaining  to 
cash  transactions. 

In  the  case  at  bar  the  bankrupt  corporation  did 
not  acquire  title  to  appellee's  wheat  until  February 
7,  1947,  on  which  date  appellee  received  pajinent  of 
the  purchase  price  from  appellant's  bank.  The  pay- 
ment of  appellant's  check  by  the  drawee  bank  on 
February  7,  1947,  did  not  diminish  the  assets  of  the 
bankrupt,  as  the  bankrupt  at  that  time  acquired  title 
to  the  appellee's  wheat,  which  was  of  equal  or  greater 
value  than  the  amount  paid  on  the  check.  Such  is 
not  a  preference. 

Appellee  submits  that  the  judgment  of  the  District 
Court  should  be  affirmed. 

Respectfully  submitted, 

Hughes  &  Jeffers 
By  Joseph  L.  Hughes 

Attorneys  for  Appellee 
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In  the  United  States  District  Court  for  the  Eastern 
District  of  Washington,  Northern  Division 

No.  745 — In  Bankruptcy 

COMPLAINT 

ADOLPH  W.  ENGSTROM,  Trustee  in  Bankruptcy 
for  Northwest  Chemurgy  Cooperative,  a  Cor- 
poration, Bankrupt, 


vs. 
ARTHUR  BENZEL, 


Plaintiff, 


Defendant. 


Plaintiff  alleges  as  follows : 

1.  The  action  arises  under  Section  70  of  the 
Act  of  Congress  relating  to  Bankruptcy  (U.S.C. 
Title  11,  Chapter  7,  Sec.  110),  as  hereinafter  more 
fully  appears. 

2.  At  all  times  herein  mentioned  Northwest 
Chemurgy  Cooperative  was  and  is  now  a  Wash- 
ington corporation  hereinafter  sometimes  referred 
to  as  "Chemurgy." 

3.  On  May  29,  1947,  Chemurgy  duly  filed  a  Peti- 
tion for  an  Arrangement  under  Chapter  XI  of 
the  Act  of  Congress  relating  to  Bankruptcy  in 
the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division,  Cause 
No.  37569.  On  said  date  said  Court  entered  an 
order  accepting  and  approving  Chemurgy 's  Peti- 
tion for  an  Arrangement  as  properly  filed  under 
Chapter  XI  of  said  Act. 
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4.  Chemurgy  was  unable  to  consummate  the  pro- 
posed Arrangement  and  upon  a  hearing  duly  no- 
ticed and  held  pursuant  to  Section  376  (2)  of  the 
Act  of  Congress  relating  to  Bankruptcy,  said  Court 
on  December  13,  1947,  duly  made  and  entered  its 
order  that  Chemurgy  is  a  Bankrupt  under  said 
Act  and  that  Bankruptcy  be  proceeded  with  pur- 
suant to  the  provisions  of  said  Act. 

5.  Subsequent  to  said  order  determining  Chem- 
urgy a  Bankrupt,  after  proceedings  duly  had  there- 
fore, plaintiff  on  January  6,  1948,  was  by  the  order 
of  said  Court  duly  appointed  Trustee  of  the  estate 
of  said  Bankrupt  and  thereafter  on  said  January 
6,  1948,  plaintiff  duly  qualified  as  Trustee  of  said 
estate  and  since  said  date  at  all  times  has  been  the 
duly  appointed,  qualified  and  acting  Trustee  of  the 
estate  of  said  Bankrupt. 

6.  At  all  times  herein  mentioned  Sections  5831-4 
and  5831-6  of  Remington's  Revised  Statutes  of  the 
State  of  Washington  (Laws  of  1941,  Ch.  103),  Sees. 
1  and  3  were  in  full  force  and  effect.  Said  statutes 
provide  as  follows: 

*' 5831-4,  Preference  by  insolvent  corporations — 
Definition.  Words  and  terms  used  in  this  act 
shall  be  defined  as  follows:  (a) 'Receiver'  means 
any  receiver,  trustee,  common  law  assignee,  or 
other  liquidating  officer  of  an  insolvent  corporation, 
(b)  'Date  of  application'  means  the  date  of  filing 
with  the  Clerk  of  the  Court  of  the  petition  or 
other  application  for  the  appointment  of  a  receiver, 
pursuant  to  which  application  such  appointment  is 
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made,  or  in  case  the  appointment  of  a  receiver  is 
lawfully  made  without  court  proceedings,  then  it 
means  the  date  on  which  the  receiver  is  designated, 
elected  or  otherwise  authorized  to  act  as  such,  (c) 
'Preference'  means  a  judgment  procured  or  suf- 
fered against  itself  by  an  insolvent  corporation  or 
a  transfer  of  any  of  the  property  of  such  corpora- 
tion, the  effect  of  the  enforcement  of  which  judg- 
ment or  transfer  at  the  time  it  was  procured, 
suffered,  or  made,  would  be  to  enable  any  one  of 
the  creditors  of  such  corporation  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  creditor  of 
the  same  class.  L.  '41,  ch.  103,  Sec.  1." 

"5831-6,  Preference  voidable  when — Trust  fund 
doctrine  superseded.  Any  preference  made  or  suf- 
fered within  four  (4)  months  before  the  date  of 
application  for  the  appointment  of  a  receiver  may 
be  avoided  and  the  property  or  its  value  recovered 
by  such  receiver.  No  preferences  made  or  suffered 
prior  to  such  four  (4)  months'  period  may  be 
recovered,  and  all  provisions  of  law  or  of  the  trust 
fund  doctrine  permitting  recovery  of  any  prefer- 
ence made  beyond  such  four  (4)  months'  period  are 
hereby  specifically  superseded.  L.  '41,  ch.  103, 
Sec.  4." 

7.  For  at  least  four  (4)  months  immediately 
prior  to  May  29,  1947,  Chemurgy  was  unable  to 
pay  its  debts  in  the  ordinary  course  of  business 
arid  was  insolvent  within  the  meaning  of  said 
statutes  of  the  State  of  Washington. 

8.  Within  said  four  months'  period  Chemurgy 
being  insolvent  paid  to  the  defendant  above  named 
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a  total  of  $1,627.50  upon  an  antecedent  debt  or 
debts  then  past  due  and  owing  by  Cliemurgy  to 
said  defendant  upon  which  defendant  is  entitled 
to  an  offset  of  $  None  for  credit  given  within  said 
four  months'  period. 

9.  The  effect  of  such  payment  is  to  enable  the 
said  defendant  to  obtain  a  greater  percentage  of 
the  indebtedness  due  to  said  defendant  than  other 
creditors  of  the  same  class. 

Wherefore,  plaintiff  prays  for  judgment  against 
the  defendant  in  the  sum  of  $1,627.50  with  interest 
and  with  costs  taxes  in  favor  of  the  plaintiff  and 
against  the  defendant. 

EGGERMAN,  ROSLING  & 
WILLIAMS, 

/s/  DeWITT  WILLIAMS, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  May  28,  1948. 
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ARTHUR  BENZEL, 
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SUMMONS  IN  A  CIVIL  ACTION 

To  the  above-named  Defendant :   Arthur  Benzel. 

You  are  hereby  summoned  and  required  to  serve 
upon  Eggerman,  Rosling  &  Williams,  plaintiff's 
attorneys,  whose  address  is  918  Joseph  Vance  Build- 
ing, Seattle  1,  Washington,  an  answer  to  the  com- 
plaint which  is  herewith  served  upon  you,  within 
twenty  days  after  service  of  this  summons  upon 
you,  exclusive  of  the  day  of  service.  If  you  fail 
to  do  so,  judgment  by  default  will  be  taken  against 
you  for  the  relief  demanded  in  the  complaint. 

A.  A.  LaFRAMBOISE, 
Clerk  of  Court. 

[Seal]         By  /s/  EVA  M.  HARDIN, 

Deputy  Clerk. 

Date :     May  28,  1948. 

Return  on  service  of  writ  attached. 

[Endorsed] :     Filed  June  5,  1948. 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  DISMISS 

Comes  Now  the  defendant,  Arthur  Benzel,  by  his 
attorneys,  Hughes  &  Jeffers  and  Sam  R.  Sumner, 
Sr.,  and  respectfully  moves  the  Court  for  the  entry 
herein  of  an  order  dismissing  the  above-entitled 
action,  upon  the  ground  that  the  plaintiff's  com- 
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plaint  herein  fails  to   state  a   claim  upon  which 
relief  may  be  granted. 

In  support  of  this  motion  there  is  hereto  attached 
statement  of  the  reasons  upon  which  defendant 
bases  this  motion. 

Dated  this  17th  day  of  August,  1948. 

HUGHES  &  JEFFERS, 

By  /s/  JOSEPH  L.  HUGHES, 

/s/  SAM  R.  SUMNER,  SR., 

Attorneys  for  Defendant. 

Statement  of  Reasons  Why  the  Foregoing  Motion 
for  Dismissal  Should  Be  Granted 

In  this  action  plaintiff  seeks  to  recover  moneys 
paid  to  the  defendant  by  plaintiff  corporation  dur- 
ing the  period  from  January  29,  1947,  to  Maj^  29, 
1947,  on  the  grounds  that  such  pa^Tnents  were  pref- 
erences and  voidable  under  the  pro\dsions  of 
§§  5831-4  and  5831-6  of  Remington  Revised  Statutes 
of  the  State  of  Washington  (Laws  of  1941,  Ch.  103). 

It  is  defendant's  contention  that  §  5831-5  of  Rem- 
ington's Revised  Statutes  of  the  State  of  Wash- 
ington (Laws  of  1941,  Ch.  103,  Sec.  2)  was  in  full 
force  and  effect  at  all  times  mentioned  in  plaintiff's 
complaint.    That  said  section  provides  as  follows: 

"§  5831-5 — Action  to  Recover — Limitation.  If 
not  otherwise  limited  by  law,  actions  in  the 
court  of  this  State  by  a  receiver  to  recover 
preferences  may  be  commenced  at  any  time 
within,  but  not  after,  six  (6)  months  from  the 
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date  of  application  for  the  appointment  of  sucli 


receiver. ' ' 


That  the  trustee,  who  is  relying  on  the  provi- 
sions of  §  5831  Remington  Revised  Statutes  of 
Washington  as  authority  for  his  right  to  recover 
in  this  proceeding,  is  required  to  accept  all  condi- 
tions of  the  statute,  which  grants  the  existence  of 
his  right  to  recover.  (Dugger  vs.  Hamilton  Na- 
tional Bank,  29  Fed.  Supp.  1021.)  In  the  case 
at  bar  the  date  of  application  for  the  appointment 
of  such  receiver,  as  contemplated  by  the  statute, 
was  the  29th  day  of  May,  1947,  on  which  date  the 
Northwest  Chemurgy  Cooperative,  a  corporation, 
filed  its  petition  for  an  arrangement  under  Chapter 
XI  of  the  Act  of  Congress  relating  to  bankruptcy 
in  the  U.  S.  District  Court  for  the  Western  District 
of  Washington,  Northern  Division,  Cause  No.  37569 
(Tit.  11,  §  378  (2)).  Consequently,  the  right  granted 
the  trustee  under  the  State  statute  to  recover  pref- 
erential payments  terminated  on  November  29,  1947. 

[Endorse]:     Filed  August  19,  1948. 


[Title  of  District  Court  and  Cause.] 

ORDER  DENYING  MOTION  TO  DISMISS 

The  Motion  of  the  defendant  to  dismiss  this 
action  came  on  regularly  for  hearing  before  the 
undersigned  Judge  of  the  above-entitled  Court  on 
August  23rd,  1948,  the  parties  being  represented 
in  court  by  their  attorneys  of  record  herein.    The 
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Court  heard  the  argument  of  counsel  and  thereafter 
considered  the  briefs  filed  on  behalf  of  the  parties. 
On  January  5th,  1948,  the  Court  made  and  filed 
his  opinion  herein  denying  said  motion. 

Now,  Therefore,  in  accordance  with  said  opinion 
and  ruling  and  pursuant  thereto,  it  is  hereby  or- 
dered that  defendant's  said  motion  to  dismiss  be 
and  the  same  is  hereby  denied.  The  exception  of 
the  defendant  is  noted. 

Done  in  Open  Court  this  27th  day  of  January, 
1949. 

/s/  SAM  M.  DRIVER, 
Judge. 

Presented  by: 

/s/  DeWITT  WILLIAMS, 

Of  Attorneys  for  Plaintiff. 

Approved  as  to  Form  for  Entry: 

/s/  HUGHES  &  JEFFERS, 

Attorneys  for  Defendant. 

[Endorsed] :     Filed  January  27,  1949. 


[Title  of  District  Court  and  Cause.] 

AGREED  STATEMENT  OF  FACTS 

It  Is  Agreed  by  and  between  the  above-named 
plaintiff  and  defendant  that  this  action  may  be 
tried  to  the  court  upon  the  following  agreed  state- 
ment of  facts : 

I. 

At  all  times  herein  mentioned  Northwest  Chem- 
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urgy  Cooperative  was  and  is  now  a  Washington 
corporation,  hereeinafter  referred  to  as  Chemurgy. 
On  May  29,  1947,  Chemurgy  duly  filed  a  petition 
for  an  arrangement  under  Chapter  XI  of  the  Act 
of  Congress  relating  to  Bankruptcy  in  the  United 
States  District  Court  for  the  Western  District  of 
Washington,  Xorthern  Division,  Cause  No.  37569. 
On  said  date  said  court  entered  an  order  accepting 
and  approving  Chemurgy 's  petition  for  an  arrange- 
ment as  properly  filed  under  Chapter  XI  of  said 
Act.  Chemurgy  was  unable  to  consummate  the  pro- 
posed arrangement  and  upon  a  hearing  duly  noticed 
and  held  pursuant  to  Section  376  (2)  of  the  Act 
of  Congress  relating  to  bankruptcy,  said  Court  on 
December  13,  1947,  duly  made  and  entered  its  order 
that  Chemurgy  is  a  bankrupt  under  said  Act  and 
that  bankruptcy  be  proceeded  with  pursuant  to  the 
provisions  of  said  Act.  Subsequent  to  said  order 
determining  Chemurgy  a  bankrupt  after  proceed- 
ings duly  had  therefor,  plaintiff,  on  January  6th, 
1948,  was  by  the  order  of  said  Court  duly  appointed 
Trustee  of  the  estate  of  said  bankrupt  and  there- 
after on  said  January  6,  1948,  plaintiff  duly  quali- 
fied as  Trustee  of  said  estate  and  since  said  date 
at  all  times  has  been  the  duly  appointed,  qualified 
and  acting  Trustee  of  the  estate  of  said  bankrupt. 
At  all  times  herein  material  Sections  5831-4  and 
5831-6  of  Rem.  Rev.  Stat,  of  the  State  of  Wash- 
ington (Laws  of  1941,  Chap.  103,  Sections  1  and  3) 
were  in  full  force  and  effect.  For  at  least  four 
months  immediately  prior  to  May  29,  1947,  Chem- 
urgy was  unable  to  pay  its  debts  in  the  ordinary 
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course  i\'(  husincss  and  was  insolvent  within  tlie 
nieanini^  of  said  statutes  of  the  State  of  Washinp^ton. 
During  all  of  said  four  months  and  at  the  present 
time  there  existed  and  now  exists  aj^ainst  said  in- 
solvent corporation  and  said  bankrupt  estate  claims 
of  i^eneral  unsecured  ci'cditors  on  file  witli  said 
court  in  said  bankru])tcy  j)roceeding,  upon  which 
claims  from  the  inception  tliereof  as  debts  of  the 
corporation  no  ]»a>iiu'iit  lias  been  made  The  claims 
allowed  and  allowable  are  i^n-eatly  i]i  excess  of  the 
estate  assets. 

II. 

That  on  the  3rd  day  of  January,  1047,  the  de- 
fendant, Benzel,  a  shareliolder  of  Chemuriry  residing 
at  Halston,  Washington,  upon  learning  that  Chem- 
urgy  desired  to  ])urchase  wlieat  from  its  share- 
holders telei)honed  from  the  Centennial  Flouring 
Mill  office  in  Ralston,  \Vashingt(m,  to  Mr.  R.  D. 
AVhitemore  at  Wenatchee,  Washington,  to  discuss 
with  Whitemore,  who  was  an  employee  of  Chem- 
urgy,  authorized  to  purchase  wheat  oti  its  behalf, 
the  matter  of  selling  oiie  thousand  (1000)  busliels 
of  wheat  owned  by  Benzel  to  Chemurgy,  which 
wheat  was  then  located  at  Ralston,  Washington, 
in  the  warehouse  of  Pentennial  Flouring  Mills. 
Whitemore  stated  that  he  desired  to  buy  said  wheat 
on  behalf  of  Chemurgy,  and  thereafter  on  said  date 
negotiations  were  carried  on  by  Ral])]i  Snyder  of 
the  Centennial  Flouring  Mills  Com])any  on  behalf 
of  Henzel.  Snycb'r  infomied  Whitemoi-e  that  a 
negotiable  warehouse  receipt  had  been  issued  Tot- 
said  wheat,  and  Whitemoi-c  recpiested  that  such 
receipt  l)e  endorsed  and  forwarded  to  liim  via  mail 
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upon  said  date  and  that  upon  receipt  thereof  a 
check  for  the  purchase  price  of  said  wheat  would 
be  mailed  to  Benzel. 

If  called  as  a  witness,  Snyder  would  testify  as 
follows :  That  he,  Snyder,  then  informed  Whitemore 
that  he  had  no  authority  to  sell  said  wheat  except 
for  cash  and  that  Whitemore  thereupon  informed 
Snyder  that  the  sale  would  be  a  cash  sale  and 
during  said  conversation  promised  that  the  check 
of  Northwest  Chemurgy  would  be  mailed  January 
3,  1947,  in  the  sum  of  $1,627.50,  directed  to  Benzel, 
and  that  in  order  to  effect  a  cash  sale  Snyder  would 
be  required  to  mail  warehouse  receipt  No.  S6035 
for  1,000  bushels  of  turkey  red  wheat  to  Chemurgy 
on  said  date.  On  the  other  hand,  Whitemore,  if 
called  as  a  witness,  would  deny  the  foregoing  state- 
ment of  Snyder  and  would  himself  testify  instead 
that  he  told  Snyder  to  mail  said  warehouse  receipt 
to  him  and  that  he  would,  immediately  upon  receipt 
thereof,  mail  a  Chemurgy  check  in  payment  of  said 
wheat,  and  that  Snyder  agreed  to  this  procedure. 

Said  receipt,  properly  endorsed,  was  mailed  to 
Chemurgy  b}^  Snyder  pursuant  to  Whitemore 's  re- 
quest, by  letter,  a  copy  of  which  is  attached  hereto 
as  Exhibit  A.  Chemurgy  failed  on  January  3,  1947, 
to  mail  a  check  in  the  sum  of  $1,627.50  to  Benzel 
and  no  further  action  was  taken  by  or  on  behalf 
of  Chemurgy  with  respect  to  said  sale  until  Janu- 
ary 13,  1947,  at  which  time  it  drew  its  check  for 
said  wheat  payable  to  Benzel,  being  check  No. 
7090  dated  January  13,  1947,  drawn  on  the  We- 
natchee  Valley  Branch  of  the  Seattle-First  National 
Bank,    Wenatchee,    Washington,    in    the    sum    of 
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$1,627.50,  which  Benzel  received  on  the  14th  day 
of  January,  1947,  together  with  a  statement  from 
Chemurgy  with  respect  to  said  wheat,  entitled  "Ac- 
count Sales,  No.  427,  dated  January  13,  1947," 
containing  the  following  items: 

For  Account  of  Arthur  Benzel;  Address,  Ritzville, 
Washington ;  dated  January  13,  1947 ;  Warehouse 
Receipt  No.  6035;  No.  sacks  "B;"  Gross  weight 
6000;  Grade,  No.  1  H.  W.;  Test,  60;  Net  price, 
$1.70  per  bushel: 

Total  Amount   $1700.00 

Less  handling  charge $37.50 

Less  ins.  and  storage 35.00 

Total  debits $72.50 

Balance  Due    $1627.50 

The  price  of  wheat  f.o.b.  Ealston  of  the  grade  here 
involved  was  $1.70  per  bushel  on  January  3,  1947, 
and  $1.71  per  bushel  on  January  13,  1947. 

III. 

On  January  18,  1947,  Benzel  first  deposited  said 
check  No.  7090,  dated  January  13,  1947,  for  collec- 
tion in  the  Ritzville  Branch  of  the  Old  National 
Bank.  Said  bank  presented  the  check  for  collection 
to  the  Wenatchee  Valley  Branch,  Seattle-First  Na- 
tional Bank  but  said  check  was  returned  to  the 
Ritzville  Branch,  Old  National  Bank,  by  said  We- 
natchee Valley  Branch,  Seattle-First  National  Bank, 
because  there  were  no  funds  on  deposit  in  said 
Wenatchee  Valley  Branch,   Seattle-First   National 
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Bank,  to  i)ay  said  check.  Said  check  was  returned 
to  Benzel  prior  to  January  22,  1947,  and  Benzel 
was  informed  by  the  said  Old  National  Bank  that 
said  check  had  not  been  paid  because  of  insufficient 
funds,  and  Benzel  then  contacted  Whitemore  and 
was  advised  by  Whitemore  that  the  check  issued 
was  returned  by  the  Wenatchee  Valley  Branch  of 
the  Seattle-First  National  Bank  in  error  and  re- 
quested that  the  check  be  redeposited,  a  copy  of 
which  letter  dated  January  22,  1947,  marked  Ex- 
hibit "B,"  is  hereunto  attached  and  made  a  part 
of  this  paragraph.  Said  check  was  then  by  Benzel 
redeposited  and  was  received  from  the  Ritzville 
Branch  of  the  Old  National  Bank  by  the  Wenatchee 
Valley  Branch  of  Seattle-First  National  Bank  on 
January  27,  1947,  but  was  not  then  paid  because 
the  Chemurgy  account  with  said  bank  was  then 
overdrawn  and  remained  overdrawn  until  February 
3,  1947,  at  which  time  the  check  was  paid  out  of 
the  account  of  Chemurgy  with  said  Seattle-First 
National  Bank,  Wenatchee  Valley  Branch, 

IV. 

The  original  of  said  check  No.  7090  will  be  filed 
with  the  Court  as  an  exhibit  upon  the  trial  of  this 
action. 

V. 

On  May  8,  1948,  said  Trustee  made  demand  on 
the  defendant  for  the  return  of  said  alleged  prefer- 
ential payment  but  the  defendant  has  failed  and 
refused  to  return  said  amount  or  any  portion 
thereof  to  the  Trustee  or  the  bankrupt  estate. 
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Question  for  Decision 

The  question  for  decision  by  the  court  under 
the  facts  of  this  case  is  whether  or  not  the  pay- 
ment of  said  check  by  the  Wenatchee  Valley  Branch 
of  the  Seattle-First  National  Bank  on  February 
3rd,  1947,  out  of  the  account  of  Chemurgy  in  said 
bank  was  a  preference  in  the  amount  of  $1,627.50 
within  the  meaning  of  a  preference  as  defined  in 
Rem.  Rev.  Stat.  5831-4  (c). 

The  foregoing  facts  and  question  for  the  Court 
are  hereby  agreed  to  this  ....  day  of  February, 
1950. 

EGGERMAN,  ROSLING  & 
WILLIAMS, 

By  /s/  DeWITT  WILLIAMS, 

Attorneys  for  Plaintiff. 

JOSEPH  L.  HUGHES  and 
W.  WALTERS  MILLER, 

By  /s/  JOSEPH  L.  HUGHES, 

Attorneys  for  Defendant. 


EXHIBIT  "A" 
(Copy) 

Centenenial  Flouring  Mills  Co. 

Grain  Dept. 

Home  Office,  Seattle 

Ralston,  Wash.,  1-3-1947 

Northwest  Chemurgy  Corp. 
Wenatchee,  Wn. 
Dear  Sir: 
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Am  mailing  Whse.  Re  #86035  for  1000  bu.  Tur- 
key Red  wheat.  The  market  today  is  $1.70  f.o.b. 

Sincerely  yours, 

RALPH  SNYDER,  Agt. 

P.S.     Mail  check  to  Mr.  Art  Benzel,  Ralston,  Wn. 


EXHIBIT  "B" 

(Copy) 

Northwest  Chemurgy  Co-Operative 

Manufacturers  of  Starch-Glucose-Dextrose 

and  By-Products 

General  Of&ce  533  Doneen  Bldg. 

Phone  1236 

Wenatchee,  Washington 

January  22,  1947 
Mr.  Art  Benzel 
Ralston,  Washington. 

Dear  Mr.  Benzel: 

We  are  advised  by  our  bank  that  the  check 
issued  you  was  returned  by  them  in  error,  and 
request  that  you  redeposit  this  check. 

Very  truly  yours, 

NORTHWEST  CHEMURGY 
COOPERATIVE, 
/s/  R.  D.  WHITMORE  l.b. 
R.  D.  WHITMORE, 
Grain  Department. 
RDW:b 

[Endorsed] :     Filed  April  10,  1950. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  REHEAEING 
AND  RECONSIDERATION 

Comes  Now  the  plaintiff  and  moves  the  court  for 
an  order  setting  down  this  case  for  reargument  and 
reconsideration.  This  motion  is  based  upon  the 
fact  that  the  plaintiff  has  never  had  an  opportunity 
to  present  to  the  court  by  oral  argmnent  and  brief 
a  full  presentation  of  this  case  for  the  reason  that 
defendant  filed  no  brief  at  the  time  of  the  argument 
and  the  oral  argument  on  behalf  of  defendant  was 
likewise  very  brief  and  the  points  subsequently 
raised  on  brief  were  not  presented  at  the  oral  argu- 
ment nor  did  the  plaintiff  have  an  opportunity  to 
argue  these  points  to  the  court.  Furthermore,  al- 
though the  court  has  held  that  the  plaintiff  has  the 
burden  the  defendant  filed  the  final  brief  and  plain- 
tiff, under  the  circumstances,  should  have  an  oppor- 
tunity to  present  all  of  the  new  issues  raised  by 
defendant  subsequent  to  the  original  argument  by 
oral  argument.  In  view  of  the  fact  that  practically 
all  of  defendant's  points  were  raised  subsequent 
to  argument  and  on  briefs  which  the  plaintiff  has 
had  no  opportunity  to  argue  to  the  court,  it  is 
respectfully  submitted  that  a  reargument  and  re- 
consideration should  in  all  fairness  to  the  plaintiff 
be  granted. 

/s/  EOOERMAN,  ROSLING  & 
WILLIAMS, 

Attorneys  for  Plaintiff. 

[Endorsed] :     Filed  August  7,  1950. 
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[Title  of  District  Court  and  Cause.] 

ORDER 

Plaintiff's  Motion  for  Rehearing  and  Reconsid- 
eration in  the  above-entitled  case  is  hereby  denied. 

Dated  this  7th  day  of  August,  1950. 

/s/  SAM  M.  DRIVER, 

United  States  District  Judge. 

[Endorsed]:     Filed  August  7,  1950. 


[Title  of  District  Court  and  Cause.] 

RECORD  OF  OBJECTIONS  TO  ACTION  OF 
THE  COURT  AND  REQUEST  FOR  AC- 
TION AT  THE  TIME  OF  THE  SIGNING 
AND  ENTRY  OF  FINDINGS  OF  FACT 
AND  CONCLUSIONS  OF  LAW 

Be  It  Remembered  that  at  the  time  of  and  as 
a  part  of  the  signing  and  entry  of  the  findings  of 
fact  and  conclusions  of  law  and  judgment  herein 
the  plaintiff,  pursuant  to  Rule  46  of  the  Rules  of 
Civil  Procedure  made  known  to  the  court  his  ob- 
jections to  the  action  of  the  court  and  made  known 
to  the  court  the  action  which  he  desired  the  court 
to  take,  as  follows: 

Objections  to  Action  of  the  Court 
1.     Plaintiff  objected  to  the  entry  of  that  portion 
of  the  finding  of  fact  III  reading:  "That  the  plain- 
tiff has  failed  to  sustain  the  burden  of  proving  the 
transaction  constitutes  an  unlawful  preference  and 
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was  other  than  a  cash  transaction"  on  the  groimds 
(a)  that  the  facts  stipulated  prove  that  the  payment 
of  the  check  referred  to  in  finding  II  on  February 
3.  1947,  was  a  preference  within  the  meaning  of 
Rem.  Rev.  Statute  5831-4  and  (b)  that  the  transac- 
tion referred  to  in  finding  II  was  not  a  cash  transac- 
tion and  (c)  said  quotation  of  purported  finding 
is  not  contained  in  the  stipulation  of  facts. 

2.  Plaintiff  objected  to  the  entry  of  conclusion 
of  law  I  on  the  grounds:  (a)  that  the  conclusion 
of  law  to  be  drawn  from  the  stipulated  facts  was 
that  the  payment  on  February  3,  1947,  referred  to 
in  finding  II  was  a  x^i'eference  within  the  meaning 
of  Rem.  Rev.  Statute  §  5831-4,  (b)  that  the  transac- 
tion referred  to  therein  was  not  a  cash  transaction 
as  held  by  the  court,  (c)  that  the  evidence,  facts 
and  findings  of  fact  do  not  support  the  statement 
u*  *  *  there  was  no  intent  on  the  part  of  either 
party  to  create  a  debtor-creditor  relationship,"  (d) 
the  intent  of  the  parties  is  immaterial. 

3.  Plaintiff  objected  to  conclusion  of  law  II 
that  defendant  was  entitled  to  have  a  judgment 
dismissing  the  complaint  on  the  groimd  (a)  that 
the  stipulated  facts  and  pertinent  law  require  the 
entry  of  judgment  as  prayed  for  in  the  complaint. 

4.  Plaintiff  objected  to  the  entry  of  judgment 
dismissing  the  complaint  on  the  ground  that  the 
stipulated  facts  require,  as  a  conclusion  of  law, 
that  the  payment  to  defendant  of  the  sum  of 
$1,627.50  on  February  3,  1947,  was  a  preference 
in  said  amount  within  the  meaning  of  Rem.  Rev. 
Statute   §   5831-4    (c)    and  was  recoverable  under 
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Rem.  Rev.  Stat.  §  5831-6  by  the  plaintiff  herein 
from  the  defendant. 

5.  Plaintiff  objected  to  the  failure  of  the  court 
to  answer  the  question  for  decision  presented  by 
the  agreed  statement  of  facts  by  holding  that  pay- 
ment on  February  3,  1947,  to  the  defendant  was  a 
preference  in  the  amount  of  said  payment  within 
the  meaning  of  a  preference  as  defined  in  Rem. 
Rev.  Stat.  §  5831-4  (c). 

At  said  time  plaintiff  also  made  known  to  the 
court  that  he  wished  the  following  action  to  be 
taken  on  the  ground  that  such  action  was  required 
by  the  stipulated  facts  and  the  conclusion  of  law 
to  be  drawn  therefrom  under  the  law  relating  to 
the  recovery  of  preferential  payments  as  contained 
in  Rem.  Rev.  Stat.  5831-4  and  Rem.  Rev.  Stat. 
§  5831-6: 

1.  That  the  court  enter  the  following  conclu- 
sions of  law  instead  of  the  conclusions  entered  by 
the  court: 

(a)  "The  payment  of  said  check  out  of  the 
funds  of  Chemurgy  on  deposit  with  the  We- 
natchee  Valley  Branch  of  The  Seattle-First  Na- 
tional Bank  on  February  3, 1947,  was  a  transfer 
to  the  defendant  of  the  property  of  said  in- 
solvent Northwest  Chemurgy  Cooperative, 
within  the  meaning  of  Rem.  Rev.  Stat.  §  5831-4 
and  a  preference  recoverable  by  the  plaintiff 
from  the  defendant  under  Rem.  Rev.  Stat,  of 
the  State  of  Washington  §  5831-4  and  §  5831-6. 

(b)  Plaintiff  is  entitled  to  judgment  against 
the  defendant  Arthur  Benzel  in  said  sum  of 
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$lj627.50  with  interest  thereon  at  the  rate  of 
6%  per  annum  from  May  8,  1948,  until  paid  and 
for  plaintiff's  costs  herein  to  be  taxed. 

2.  That  the  court  enter  judgment  for  the  plain- 
tiff and  against  the  defendant  in  accordance  with 
the  foregoing  conclusion  of  law. 

The  foregoing  record  of  objections  made  and 
request  for  action  of  the  court  made  this  5th  day 
of  October,  1950,  at  the  time  of  and  as  a  part  of 
the  signing  and  entry  of  findings  of  fact,  conclu- 
sions of  law  and  judgment  herein. 

Done  by  the  Court. 

/s/  SAM  M.  DRIVER, 
Judge. 
The  foregoing  approved  for  signing  and  entry  by 
the  court  at  the  time  of  signing  and  entry  of  findings, 
conclusions  and  judgment. 

/s/  W.  WALTERS  MILLER, 

Of  Attorneys  for  Defendant. 

Presented  by : 

/s/  DeWITT  WILLIAMS, 

Of  Attorneys  for  Plaintiff. 

[Endorsed]:     Filed  October  5,  1950. 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern 
Division 

No.  745 

ADOLPH  W.  ENGSTROM,  Trustee  in  Bankruptcy 
for  Northwest  Chemurgy  Cooperative,  a  Cor- 
I^oration,  Bankrupt, 


vs. 
ARTHUR  BENZEL, 


Plaintiff, 


Defendant. 


FINDINGS    OF    FACT    AND    CONCLUSIONS 

OF  LAW 

The  above-entitled  action  came  on  regularly  for 
trial  before  the  undersigned  Judge  of  the  above- 
entitled  Court  upon  a  written  statement  of  agreed 
facts  made  and  filed  by  the  parties,  the  plaintiff 
being  represented  in  Court  by  his  attorneys  of 
record,  Eggerman,  Rosling  and  Williams,  and 
DeWitt  Williams,  and  the  defendant  being  repre- 
sented in  Court  by  his  attorneys,  Hughes  &  Jeffers 
and  Joseph  L.  Hughes,  and  the  Court  having  con- 
sidered the  facts  as  agreed  and  heard  the  argument 
of  counsel  and  after  due  consideration  of  written 
briefs  filed  by  both  parties;  now,  therefore,  the 
Court  finds  the  facts  in  accordance  wdth  said  agreed 
statement  of  facts  as  follows : 

Findings  of  Fact 
I. 
At     all     times     herein     mentioned     Northwest 
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Chemurgy  Cooperative  was  and  is  now  a  Wash- 
ington corporation,  hereinafter  referred  to  as 
Chemurgy.  On  May  29,  1947,  Chemurgy  duly  filed 
a  petition  for  an  arrangement  under  Chapter  XI 
of  the  Act  of  Congress  relating  to  Bankruptcy 
in  the  United  States  District  Court  for  the  Western 
District  of  Washington,  Northern  Division,  Cause 
No.  37,569.  On  said  date  said  Court  entered  an 
order  accepting  and  approving  Chemurgy 's  petition 
for  an  arrangement  as  properly  tiled  under  Chapter 
XI  of  said  Act.  Chemurgy  was  unable  to  consum- 
mate the  proposed  arrangement  and  upon  a  hearing 
duly  noticed  and  held  pursuant  to  §376  (2)  of  the 
Act  of  Congress  relating  to  Bankruptcy,  said  Court 
on  December  13,  1947,  duly  made  and  entered  its 
order  that  Chemurgy  is  a  bankrupt  under  said 
Act  and  that  bankruptcy  be  proceeded  with  pur- 
suant to  the  provisions  of  said  Act.  Subsequent 
to  said  order  determining  Chemurgy  a  bankrupt 
after  proceedings  duly  had  therefor,  plaintiff  on 
January  6,  1948,  was  by  the  order  of  said  Court 
duly  appointed  Trustee  of  the  estate  of  said  bank- 
rujit  and  thereafter  on  said  January  6,  1948,  plain- 
tiff duly  qualified  as  Trustee  of  said  estate  and 
since  said  date  at  all  times  has  been  the  duly  ap- 
pointed, qualified  and  acting  Trustee  of  the  said 
estate  of  said  bankrupt.  At  all  times  herein  material 
§5831-4  and  §5831-6  of  Rem.  Rev.  Stat,  of  the  State 
of  Washington  (Laws  of  1941,  Chap.  103,  §1  and  3) 
were  in  full  force  and  effect.  For  at  least  four 
months  immediately  prior  to  May  29,  1947,  Chem- 
urgy was  unable  to  pay  its  debts  in  the  ordinary 
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course  of  business  and  was  insolvent  within  the 
meaning  of  said  statutes  of  the  State  of  Wash- 
ington. During  all  of  said  four  months  and  at  the 
present  time  there  existed  and  now  exists  against 
said  insolvent  corporation  and  said  bankrupt  estate 
claims  of  general  unsecured  creditors  on  file  with 
said  Court  in  said  bankruptcy  proceedings,  upon 
which  claims  from  the  inception  thereof  as  debts 
of  the  corporation  no  payment  has  been  made.  The 
claims  allowed  and  allowable  in  said  bankruptcy 
proceedings  are  greatly  in  excess  of  the  estate  assets. 

II. 

On  or  about  January  3,  1947,  the  defendant  Ar- 
thur Benzel,  by  endorsing  and  delivering  to  North- 
west Chemurgy  Cooperative  a  negotiable  warehouse 
receipt  covering  1,000  bushels  of  wheat,  sold  and 
delivered  said  wheat  to  said  corporation  at  the 
agreed  net  price,  after  deducting  charges  for  han- 
dling, insurance  and  storage  of  $72.50,  of  $1,627.50. 
On  or  about  January  13,  1947,  Northwest  Chemurgy 
Cooperative  drew  its  check  for  said  wheat  payable 
to  defendant,  being  check  No.  7090  dated  January 
13,  1947,  drawn  on  the  Wenatchee  Valley  Branch 
of  the  Seattle-First  National  Bank,  Wenatchee, 
Washington,  in  said  sum  of  $1,627.50,  which  check 
the  defendant  received  on  January  14,  1947.  Said 
check  has  been  admitted  as  an  exhibit  in  this  action. 
On  January  18,  1947,  defendant  first  deposited  said 
check  for  collection  in  the  Ritzville  Branch  of  the 
Old  National  Bank.  Said  bank  presented  said  check 
for  collection  to  the  Wenatchee  Valley  Branch, 
Seattle-First  National  Bank,  and  said  check  was 
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returned  because  there  were  no  funds  on  deposit  in 
said  Wenatchee  Valley  Branch,  Seattle-First  Na- 
tional Bank  to  pay  said  check.  Said  check  was 
redeposited  by  the  defendant  with  the  Eitzville 
Branch  of  the  Old  National  Bank  for  collection  and 
was  received  from  said  Ritzville  Branch  by  the 
Wenatchee  Valley  Branch  of  the  Seattle-First  Na- 
tional Bank  on  January  27,  1947,  but  was  not  then 
paid  because  the  Chemurgy  account  with  said  bank 
w^as  then  overdrawn  and  remained  overdrawn  until 
February  3,  1947,  at  which  time  the  check  was  paid 
out  of  the  account  of  Northwest  Chemurgy  Co- 
operative with  said  Seattle-First  National  Bank, 
Wenatchee  Valley  Branch. 

III. 

On  May  8,  1948,  said  Trustee  made  demand  on 
the  defendant  for  the  return  of  said  alleged  prefer- 
ential payment  but  the  defendant  has  failed  and 
refused  to  return  said  amount  or  any  portion  thereof 
to  the  Trustee  or  the  bankrupt  estate. 

That  the  plaintiff  has  failed  to  sustain  the  burden 
of  proving  that  the  transaction  constituted  an  un- 
lawful preference  and  was  other  than  a  cash  trans- 
action. 

From  the  foregoing  Findings  of  Fact,  the  Court 
draws  the  following 

Conclusions  of  Law 
I. 

That  payment  of  said  check  out  of  the  funds  of 
Chemurgy  on  deposit  with  the  Wenatchee  Valley 
Branch  of  the  Seattle-First  National  Bank  on  Feb- 


vs.  Arthur  Benzel  27 

ruary  7,  1947,  was  not  such  a  transfer  to  the  defend- 
ant of  the  property  of  said  insolvent  Northwest 
Chemurgy  Cooperative  as  to  constitute  an  unlawful 
preference  within  the  meaning  of  Rem.  Rev.  Stat, 
of  the  State  of  Washington,  §5831-4,  as  the  trans- 
action was  in  substance  and  effect  a  cash  transaction 
and  there  was  no  intent  on  the  part  of  either  party 
to  create  a  debtor-creditor  relationship. 

II. 

That  defendant  is  entitled  to  have  entered  a  judg- 
ment against  the  plaintiff,  Adolph  W.  Engstrom, 
Trustee  in  Bankruptcy  for  Northwest  Chemurgy 
Cooperative,  dismissing  plaintiff's  complaint  with 
prejudice  and  awarding  defendant  judgment  for 
costs  herein  to  be  taxed  in  the  sum  of  $ 

The  foregoing  Findings  of  Fact  and  Conclusions 
of  Law  made  and  entered  this  5th  day  of  October, 
1950. 

/s/  SAM  M.  DRIVER, 
Judge. 

Approved  as  to  form  subject  to  "Record  of  Ob- 
jections," notice  of  presentation  waived. 

/s/  DeWITT  WILLIAMS, 

Of  Attorneys  for  Plaintiff. 
Presented  by: 

/s/  JOSEPH  L.  HUGHES, 

Of  Attorneys  for  Defendant. 

[Endorsed]:  Filed  October  5,  1950. 
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In  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Washington,  Northern 
Division 

No.  745 

ADOLPH  W.  ENGSTROM,  Trustee  in  Bankruptcy 
for  Northwest  Chemurgy  Cooperative,  a  Cor- 
poration, Bankrupt, 

Plaintiff, 

vs. 

ARTHUR  BENZEL, 

Defendant. 

JUDGMENT 

This  matter  came  on  regularly  before  the  under- 
signed judge  of  the  above-entitled  Court  for  trial 
on  April  10,  1950,  upon  an  agreed  statement  of 
facts  made  and  filed  by  the  parties  hereto,  plaintiff 
being  represented  in  court  by  his  attorneys,  Egger- 
man,  Rosling  &  Williams,  and  DeWitt  Williams, 
and  the  defendant  being  represented  in  Court  by 
his  attorneys,  Hughes  &  Jeffers,  and  Joseph  L. 
Hughes,  and  the  Court  having  made  and  entered 
its  Findings  of  Fact  and  Conclusions  of  Law  re- 
quiring entry  of  judgment  for  the  defendant  in 
accordance  with  his  answer  herein;  now,  therefore, 
pursuant  to  said  Findings  and  Conclusions,  it  is 
hereby 

Ordered,  Adjudged  and  Decreed  that  the  plain- 
tiff's complaint  herein  be  dismissed  with  prejudice. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  defendant  Arthur  Benzel  be  and  he  is 
hereby    granted    judgment    against    the    plaintiff 
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Adolph  W.  Engstrom,  Trustee  in  Bankruptcy  for 
Northwest  Chemurgy  Cooperative,  a  corporation, 
bankrupt,  for  his  costs  herein  to  be  taxed  by  the 
Clerk,  in  the  sum  of  $20.00. 

This  judgment  made  and  entered  in  open  Court 
this  5th  day  of  October,  1950. 

/s/  SAM  M.  DRIVER, 
Judge. 

Approved  as  to  form  subject  to  "Record  of  Ob- 
jections," notice  of  presentation  waived. 

/s/  DeWITT  WILLIAMS, 

Of  Attorneys  for  Plaintff. 
Presented  by: 

/s/  JOSEPH  L.  HUGHES, 

Of  Attorneys  for  Defendant. 

[Endorsed] :  Filed  October  5,  1950. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

To:  Arthur  Benzel,   defendant  and  to  Joseph  L. 
Hughes,  and  W.  Walters  Miller,  his  attorneys. 

You  and  Each  of  You  are  hereby  notified  that 
the  above  named  plaintiff,  Adolph  W.  Engstrom, 
Trustee  in  Bankruptcy  for  Northwest  Chemurgy 
Cooperative,  a  corporation,  bankrupt,  does  hereby 
appeal  to  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  final  judgment  rendered 
and  entered  in  the  above-entitled  cause  on  October 
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5,  1950,  and  from  each  and  every  part  thereof. 

Dated  this  16  day  of  October,  1950. 

EGGERMAN,   ROSLING  & 
WILLIAMS, 

/s/  DeWITT  WILLIAMS, 
Attorneys  for  Plaintiff  Adolph  W.  Engstrom,  Trus- 
tee  in   Bankruptcy   for   Northwest   Chemurgy 
Cooperative. 

Receipt  of  Copy  acknowledged. 
[Endorsed]:  Filed  October  19,  1950. 


[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

Know  all  men  by  these  presents :  That  we,  Adolph 
W.  Engstrom,  Trustee  in  Bankruptcy  for  Northwest 
Chemurgy  Cooperative,  a  corporation.  Bankrupt, 
as  Principal,  and  United  Pacific  Insurance  Com- 
pany, as  Surety,  acknowledge  ourselves  to  be  jointly 
indebted  to  United  States  of  America,  appellee  in 
the  above  cause,  in  the  sum  of  Two  Hundred  Fifty 
and  No/100  ($250.00)  Dollars,  conditioned  that 

Whereas,  on  the  5th  day  of  October,  1950,  in  the 
District  Court  of  the  United  States  for  the  Eastern 
District  of  Washington,  in  a  suit  pending  in  that 
court,  wherein  Adolph  W.  Engstrom,  Trustee  in 
Bankruptcy  for  Northwest  Chemurgy  Cooperative, 
a  corporation.  Bankrupt,  was  Plaintiff  and  Arthur 
Benzel  was  Defendant,  a  judgment  was  rendered 
against  said  Plaintiff  and  the  Plaintiff  having  filed 
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in  the  office  of  the  Clerk  of  the  said  District  Court 
a  notice  of  appeal  therefrom  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

Now  the  Condition  of  the  Above  Obligation  Is 
Such,  that  if  said  Plaintiff  shall  prosecute  his  ap- 
peal to  effect  and  answer  all  costs,  if  the  appeal  is 
dismissed  or  the  judgment  affirmed,  or  of  such 
costs  as  the  appellate  court  may  award  if  the  judg- 
ment is  modified,  then  the  above  obligation  is  void, 
also  to  remain  in  full  force  and  effect. 

Signed,  sealed  and  dated  this  9th  day  of  October, 
1950. 

/s/  ADOLPH  W.  ENGSTROM, 
Trustee  in  Bankruptcy  for  Northwest  Chemurgy 
Cooperative,  a  Corporation,  Bankrupt. 

UNITED   PACIFIC    INSUR- 
ANCE COMPANY, 

[Seal]  By  /s/  ARMAND  MINORCmO, 

Attorney-in-Fact. 
Countersigned : 

TILESTON  GRINSTEAD, 
Resident  Agent,   Seattle, 
Washington. 

[Endorsed] :  Filed  October  19,  1950. 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  ON  APPEAL 

To  the  Clerk  of  Said  Court : 

Herewith  we  hand  you  Notice  of  Appeal  and 
Bond  on  Apjjeal  in  the  above  entitled  cause. 

Will  you  please  prepare  the  Record  on  Appeal  in 
the  manner  provided  by  Rule  75,  consisting  of  all 
proceedings  and  evidence  in  this  action,  which  the 
appellant  understands  to  consist  of  the  following: 

1.  Summons  and  Return  of  Service. 

2.  Complaint. 

3.  Answer. 

4.  Agreed  Statement  of  Facts. 

5.  All  Exhibits. 

6.  Motion  for  Rehearing  and  Reconsideration. 

7.  Order  Denying  Motion  for  Rehearing  and 
Reconsideration. 

8.  Findings  of  Fact  and  Conclusions  of  Law. 

9.  Judgment. 

10.     Record  of  Objections  to  Action  of  the  Court, 
and  Request  for  Action. 

11.  Notice  of  Appeal. 

12.  Bond  on  Appeal. 

13.  Motion  to  Dismiss. 

14.  Order  Denying  Motion  to  Dismiss. 
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15.    Designation  of  Record. 

EGGERMAN,   ROSLING  & 
WILLIAMS, 

/s/  DeWITT  WILLIAMS, 
Attorneys  for  Plaintiif  Appellant  Adolph  W.  Eng- 
strom,  Trustee  in  Bankruptcy  for  Northwest 
Chemurgy  Cooperative. 

Receipt  of  Copy  acknowledged. 

[Endorsed]:  Filed  October  27,  1950. 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  THE  CLERK 

United  States  of  America, 

Eastern  District  of  Washington — ss. 

I,  A.  A.  LaFramboise,  Clerk  of  the  United  States 
District  Court  for  the  Eastern  District  of  Wash- 
ington, do  hereby  certify  that  the  documents  an- 
nexed hereto  are  the  original 

1.  Complaint. 

2.  Summons. 

3.  Motion  to  Dismiss. 

4.  Order  Denying  Motion  to  Dismiss. 

5.  Agreed  Statement  of  Pacts. 

6.  Exhibit :  Plaintiff's  1,  Cancelled  Check,  North- 
west Chemurgy  Cooperative  to  Benzel  dated  1/13/47 
$1627.50. 
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7.  Motion  for  Rehearing  and  Reconsideration. 

8.  Order  Denying  Motion  for  Rehearing  and 
Reconsideration. 

9.  Record  of  Objections  to  Action  of  the  Court 
and  Request  for  Action  at  Time  of  the  Signing 
and  Entry  of  Findings  of  Fact  and  Conclusions  of 
Law. 

10.  Findings  of  Fact  and  Conclusions  of  Law. 

11.  Judgment  for  Defendant. 

12.  Notice  of  Appeal. 

13.  Cost  Bond  on  Appeal. 

14.  Designation  of  Record  on  Appeal. 

on  file  in  the  above  entitled  cause,  and  that  the  same 
constitutes  the  record  for  hearing  of  the  Appeal 
from  Judgment  of  the  United  States  District  Court 
for  the  Eastern  District  of  Washington  in  the 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit  as  called  for  by  the  Appellant  in  his  desig- 
nation of  record  on  Appeal. 

(Note — Item  No.  3  of  Plaintiff's  Designation, 
"Answer"  is  not  included  for  the  reason  that 
no  answer  was  filed — the  case  being  tried  on  an 
Agreed  Statement  of  Facts.) 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
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Spokane,  in  said  District,  this  8th  day  of  November, 
A.D.,  1950. 

A.  A.  LaFRAMBOISE, 
Clerk. 

[Seal]  By  /s/  EVA  N.  HARDIN, 
Deputy. 


[Endorsed]:  No.  12734.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Adolph  W.  Eng- 
strom,  Trustee  in  Bankruptcy  for  Northwest 
Chemurgy  Cooperative,  a  Corporation,  Bankrupt, 
Appellant,  vs.  Arthur  Benzel,  Appellee.  Transcript 
of  Record.  Appeal  from  the  United  States  District 
Court  for  the  Eastern  District  of  Washington, 
Northern  Division. 

Filed:   November  10,   1950. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 


In  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit 

No.  12734 

ADOLPH  W.  ENGSTROM,  Trustee  in  Bankruptcy 
for  Northwest  Chemurgy  Cooperative,  a  Cor- 
poration, Bankrupt, 

Appellant. 
vs. 
ARTHUR  BENZEL, 

Appellee. 
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APPELLANT'S     STATEMENT     OF     POINTS 
AND  DESIGNATION  OF  RECORD 

To :  Arthur  Benzel  and  Mr.  W.  Walters  Miller,  his 
attorney : 

You  and  Each  of  You  are  hereby  notified  that 
appellant's  statement  of  points  on  this  appeal  is  as 
follows : 

I. 

In  determining  whether  a  payment  of  money 
by  an  insolvent  corporation  is  a  preference  within 
the  meaning  of  Rem.  Rev.  Stat,  of  the  State  of 
Washington,  §5831-4,  the  intent  of  the  parties  is 
immaterial.  The  determination  is  made  on  the  basis 
of  the  effect  of  the  payment  in  diminishing  the 
funds  of  the  corporation  in  payment  of  an  obligation 
existing  prior  to  the  date  of  payment. 

II. 

The  obligation  here  involved  arose  when  wheat 
was  sold  and  delivered  to  Chemurgy  by  appellee 
on  January  3,  1947.  Title  to  the  wheat  passed  to 
Chemurgy  by  the  delivery  on  said  date  of  a  nego- 
tiable warehouse  receipt  for  said  wheat.  The  prefer- 
ential payment  under  Rem.  Rev.  Stat.  §5831-4 
occurred  on  February  3,  1947,  when  the  wheat  was 
paid  for  out  of  the  account  of  Chemurgy  by  its 
bank. 

III. 

The  above  described  transaction  was  not  a  ''cash 
transaction"  since  the  seller  (appellee)  did  not  re- 
ceive payment  for  said  wheat  when  he  sold  and 
delivered  it. 
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IV. 

The  payment  out  of  the  bank  account  of  Chemurgy 
on  February  3,  1947,  to  appellee  was  a  preference 
recoverable  by  appellant  as  Trustee  in  Bankruptcy 
under  Rem.  Rev.  Stat.  §5831-4  and  §5831-6. 

Designation  of  Record 

Appellant  hereby  designates  as  material  to  the 
consideration  of  this  appeal  all  of  the  record  certi- 
fied to  the  United  States  Court  of  Appeals  under 
date  of  November  8,  1950,  by  the  Clerk  of  the 
District  Court  from  which  this  appeal  was  taken. 

Dated  this  17th  day  of  November,  1950. 

EGGERMAN,  ROSLING  & 
WILLIAMS, 

/s/  DeWITT  WILLIAMS, 

Attorneys   for   Appellant. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :  Filed  November  18,  1950. 
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has  jurisdiction  of  this  appeal  from  said  final  decision 
of  the  District  Court  by  virtue  of  Title  28,  U.S.  Code, 
§1291,  (28  U.S.C.A.,  §1291). 

STATUTES  INVOLVED 

Appellant  brought  this  action  pursuant  to  Rem.  Rev. 
Stat,  of  the  State  of  Washington,  §5831-4  and  §5831-6 
(Laws  of  1941,  Chap.  103)  reading  as  follows: 

Section  5831-4. — Preferences  by  insolvent  corpora- 
tions.— Definitions.  Words  and  terms  used  in  this 
act  shall  be  defined  as  follows:  (a)  "Receiver" 
means  any  receiver,  trustee,  common  law  assignee, 
or  other  liquidating  officer  of  an  insolvent  corpora- 
tion, (b)  "Date  of  application"  means  the  date  of 
filing  with  the  Clerk  of  the  Court  of  the  petition 
or  other  application  for  the  appointment  of  a  re- 
ceiver, pursuant  to  which  application  such  ap- 
pointment is  made ;  or  in  case  the  appointment  of 
a  receiver  is  lawfully  made  without  court  proceed- 
ings, then  it  means  the  date  on  which  the  receiver 
is  designated,  elected  or  otherwise  authorized  to 
act  as  such,  (c)  "Preference"  means  a  judgment 
procured  or  suffered  against  itself  by  an  insolvent 
corporation  or  a  transfer  of  any  of  the  property 
of  such  corporation,  the  effect  of  the  enforcement 
of  which  judgment  or  transfer  at  the  time  it  was 
procured,  suffered,  or  made,  would  be  to  enable 
any  one  of  the  creditors  of  such  corporation  to 
obtain  a  greater  percentage  of  his  debt  than  any 
other  creditor  of  the  same  class  (L.  '41,  ch.  103,  §1). 

Section  5831-6 — Preference  voidable  when — Trust 
fund  doctrine  superseded.  Any  preference  made  or 
suffered  within  four  (4)  months  before  the  date 
of  application  for  the  appointment  of  a  receiver 
may  be  avoided  and  the  property  or  its  value  re- 
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covered  by  such  receiver.  No  preferences  made  or 
suffered  prior  to  such  four  (4)  months'  period  may 
be  recovered,  and  all  provisions  of  law  or  of  the 
trust  fund  doctrine  permitting  recovery  of  any 
preference  made  beyond  such  four  (4)  months' 
period  are  hereby  specifically  superseded  (L.  '41, 
ch.  103,  §3). 

As  stated  in  Meier  v.  Commercial  Tire  Co.,  179  Wash. 
449  at  451,  38  P.  (2d)  383  at  384,  the  rule  now  found  in 
these  statutes  was  previously  a  court  made  rule.  It  was 
enacted  into  statute  first  in  1931  and  later  in  1941  in  the 
form  above  quoted.  The  court  made  rule  had  been  ap- 
plied in  many  Washington  cases  since  Thompson  v. 
Huron  Lumber  Co.,  4  Wash.  600,  30  Pac.  741,  that  pay- 
ments made  by  insolvent  corporations  must  be  returned 
upon  demand  by  a  liquidating  officer. 

This  rule  was  frequently  invoked  by  trustees  in  bank- 
ruptcy to  recover  preferential  payments  and  illustra- 
tive cases  are  Williams,  as  Trustee,  v.  Davidson,  104 
Wash.  315, 176  Pac.  334,  and  Woods  as  Trustee,  v.  Met- 
ropolitan National  Bank,  126  Wash.  346,  218  Pac.  266. 
In  the  latter  case  the  court  stated : 

"The  principle  on  which  the  receiver  based  his 
action  would  seem  to  be  well  founded  in  law.  Ever 
since  the  case  of  Thompson  v.  Huron  Lumber  Co., 
4  Wash.  600,  30  Pac.  741,  31  Pac.  25,  this  court  has 
adhered  to  the  doctrine  that  an  insolvent  corpora- 
tion may  not  prefer  its  creditors;  that,  although 
an  individual  creditor  may  do  so,  even  to  the  ex- 
haustion of  his  property,  the  right  does  not  exist 
in  a  corporation;  that  its  property  on  insolvency 
becomes  a  trust  fund  for  the  benefit  of  all  of  its 
creditors  to  be  equally    and    ratably    distributed 


among  them,  Conover  v.  Hull,  10  Wash.  673,  39 
Pac.  166,  45  Am.  St.  810 ;  Benner  v.  Scandinavian 
American  Bank,  73  Wash.  488, 131  Pac.  1149,  Ann. 
Cas.  1914-D  702;  Jones  v.  Hoquiam  Lumber  & 
Shingle  Co.,  98  Wash.  172,  167  Pac.  117 ;  Simpson 
V.  Western  Hardware  &  Metal  Co.,  97  Wash.  626, 
167  Pac.  113 ;  Williams  v.  Davidson,  104  Wash.  315, 
176  Pac.  334. 

"The  foregoing  citations  announce  the  further 
rule,  also,  that,  in  an  action  or  suit  on  the  part  of 
the  receiver  to  recover  as  for  an  unlawful  pref- 
erence, it  is  not  necessary  that  he  show  that  the 
creditor,  at  the  time  of  receiving  the  preference, 
had  knowledge  or  reasonable  cause  to  believe  that 
the  corporation  was  insolvent.  See  particularly, 
Jones  V.  Hoquiam  Lumber  &  Shingle  Co,,  supra; 
Williams  v.  Davidson,  supra. 

"Nor  were  the  rights  of  the  parties  changed  in 
respect  to  the  right  to  recover  the  payments  as  an' 
unlawful  preference  by  the  transfer  of  the  pro- 
ceedings into  the  bankruptcy  court.  By  §70e  of 
the  bankruptcy  act,  it  is  provided  that  the  Trustee 
in  bankruptcy  may  avoid  any  transfer  by  the  bank- 
rupt of  his  property  which  any  creditor  of  the 
bankrupt  might  have  avoided,  and  may  recover 
the  property  so  transferred  from  the  person  to 
whom  it  was  transferred.  That  this  section  gives 
the  trustee  in  bankruptcy  a  right  of  action  to  re- 
cover property  transferred  in  violation  of  state 
law,  and  is  not  subject  to  the  four  months'  limita- 
tion of  other  sections  (60b,  67e)  of  the  Bankruptcy 
Act,  was  held  by  the  Supreme  Court  of  the  United 
States  in  Stellwagen  v.  Clum,  245  U.S.  605." 


OPINION  BELOW 

This  action  was  one  of  a  group  brought  by  the  Trustee 
in  Bankruptcy  of  Northwest  Chemurgy  Cooperative 
against  certain  creditors  upon  identical  forms  of  com- 
plaint to  recover  alleged  preferential  payments  under 
the  statutes  of  the  State  of  Washington  above  re- 
ferred to. 

Many  of  these  eases,  including  this  case,  are  listed 
following  Engstrom  v.  DeVos,  81  F.  Supp.  854.  In  those 
cases  motions  to  dismiss  were  addressed  to  the  com- 
plaint and  overruled  by  said  opinion.  An  appeal  was 
taken  in  one  of  said  cases  testing  the  ruling  of  the  Dis- 
trict Court  in  holding  that  the  complaints  stated  a  cause 
of  action.  Upon  said  appeal  the  District  Court  was  af- 
firmed by  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  {Schneidmiller  v.  Engstrom,  111  F.(2d)  196). 
Pursuant  to  stipulation  contained  in  the  appeal  record 
in  the  Schneidmiller  case  judgment  for  the  Trustee  was 
therefor  entered  against  all  of  the  defendants  so  stipu- 
lating, the  only  exceptions  being  this  case  and  the  case 
against  R.  M.  Wiley  which  is  also  now  on  appeal  to 
the  Court  of  Appeals  from  a  judgment  of  dismissal. 
(No.  12733). 

This  case  and  the  Wiley  case  were  submitted  on 
written  agreed  statements  of  facts. 

The  District  Court  concluded  from  the  findings  that 
the  action  should  be  dismissed  and  entered  judgment 
of  dismissal. 

The  decision  of  the  District  Court  was  unreported. 


STATEMENT  OF  THE  CASE 

After  the  allegations  of  the  complaint  were  held  to 
state  a  cause  of  action  in  Schneidmiller  v.  Engstrom, 
177  F.(2d)  196,  the  parties  to  this  action  entered  into 
an  Agreed  Statement  of  Facts  for  submission  to  the 
court  (Tr.  10-16).  Paragraph  I  of  the  agreed  statement 
in  substance  and  effect  simply  restated  as  agreed  facts 
Paragraphs  1  to  7  inclusive  of  the  complaint  so  that 
it  is  agreed  that  Northwest  Ohemurgy  Cooperative  is 
a  bankrupt,  that  appellant  is  the  duly  authorized  and 
acting  trustee,  that  at  all  times  material  the  preference 
statutes  of  the  State  of  Washington  (§§  5831-4  and 
5831-6  of  Rem.  Rev.  Stat,  of  the  State  of  Washington) 
were  in  full  force  and  effect,  that  Chemurgy  was  in- 
solvent within  the  meaning  of  said  statutes  for  at  least 
four  months  prior  to  May  29,  1947  (which  period  in- 
cludes the  date  of  February  3,  1947  on  which  date  the 
check  here  involved  was  paid  out  of  the  bank  account 
of  Chemurgy),  that  during  all  of  said  four  months  and 
at  all  times  subsequent  thereto  there  existed  and  now 
exists  against  said  insolvent  corporation  and  said  bank- 
rupt estate  claims  of  general  unsecured  creditors  upon 
which  no  pa3rments  have  been  made  and  the  claims  al- 
lowed and  allowable  are  greatly  in  excess  of  the  estate 
assets  (Tr.  10-12). 

The  effect  of  said  agreement  on  the  facts  was  to 
establish  beyond  question  that  the  payment  here  in- 
volved was  a  preferential  payment  recoverable  by  ap- 
pellant under  said  Washington  statutes  subject  only 
to  the  final  point  as  to  whether  the  payment  to  appellee 
here  involved  was  a  transfer  of  property  to  a  creditor. 


On  the  facts  of  this  payment  the  District  Court  found 
by  Finding  II  as  follows : 

II. 

"On  or  about  January  3,  1947,  the  defendant 
Arthur  Benzel,  by  endorsing  and  delivering  to 
Northwest  Chemurgy  Cooperative  a  negotiable 
warehouse  receipt  covering  1,000  bushels  of  wheat, 
sold  and  delivered  said  wheat  to  said  corporation 
at  the  agreed  net  price,  after  deducting  charges  for 
handling,  insurance  and  storage  of  $72.50,  of 
$1,627.50.  On  or  about  January  13,  1947,  North- 
west Chemurgy  Cooperative  drew  its  check  for 
said  wheat  payable  to  defendant,  being  check  No. 
7090  dated  January  13,  1947,  drawn  on  the  Wenat- 
chee  Valley  Branch  of  the  Seattle-First  National 
Bank,  Wenatchee,  Washington,  in  said  sum  of 
$1,627.50,  which  check  the  defendant  received  on 
January  14,  1974.  Said  check  has  been  admitted  as 
an  exhibit  in  this  action.  On  January  18,  1947,  de- 
fendant first  deposited  said  check  for  collection  in 
the  Ritzville  Branch  of  the  Old  National  Bank. 
Said  bank  presented  said  check  for  collection  to  the 
Wenatchee  Valley  Branch,  Seattle-First  National 
Bank,  and  said  check  was  returned  because  there 
were  no  funds  on  deposit  in  said  Wenatchee  Valley 
Branch,  Seattle-First  National  Bank  to  pay  said 
check.  Said  check  was  redeposited  by  the  defendant 
with  the  Ritzville  Branch  of  the  Old  National  Bank 
for  collection  and  was  received  from  said  Ritzville 
Branch  by  the  Wenatchee  Valley  Branch  of  the 
Seattle-First  National  Bank  on  January  27,  1947, 
but  was  not  then  paid  because  the  Chemurgy 
account  with  said  bank  was  then  overdrawn  and 
remained  overdrawn  until  February  3,  1974,  at 
,  which  time  the  check  was  paid  out  of  the  account 
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of  Northwest  Chemurgy  Cooperative  with  said 
Seattle-First  National  Bank,  Wenatchee  Valley 
Branch. ' ' 

The  agreed  statement  also  presented  a  single  ' '  Ques- 
tion for  Decision"  by  the  trial  court,  reading  as  follows : 
"The  question  for  decision  by  the  court  under  the 
facts  of  this  case  is  whether  or  not  the  payment  of 
said  check  by  the  Wenatchee  Valley  Branch  of 
The  Seattle-First  National  Bank  on  February  3rd, 
1947,  out  of  the  account  of  Chemurgy  in  said  bank 
was  a  preference  in  the  amount  of  $1627.50  within 
the  meaning  of  a  preference  as  defined  in  Rem. 
Rev.  Stat.  §5831-4(c)"  (Tr.  13). 

The  court's  answer  to  this  question  is  found  in  its 
Conclusion  of  Law  I  (Tr.  26-27)  reading  as  follows: 
"That  payment  of  said  check  out  of  the  funds  of 
Chemurgy  on  deposit  with  the  Wenatchee  Valley 
Branch  of  The  Seattle-First  National  Bank  on 
February  3,  1947,  was  not  such  a  transfer  to  the 
defendant  of  the  property  of  said  insolvent  North- 
west Chemurgy  Cooperative  as  to  constitute  an 
unlawful  preference  within  the  meaning  of  Rem. 
Rev.  Stat,  of  the  State  of  Washington,  §5831-4,  as 
the  transaction  was  in  substance  and  effect  a  cash 
transaction  and  there  was  no  intent  on  the  part  of 
either  party  to  create  a  debtor-creditor  relation- 
ship." 
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SPECIFICATION  OF  ERRORS 

1.  The  court  erred  in  entering  that  portion  of  Find- 
ing of  Fact  III  reading : 

"That  the  plaintiff  has  failed  to  sustain  the  burden 
of  proving  the  transaction  constitutes  an  unlawful 
preference  and  was  other  than  a  cash  transaction" 
(Tr.  26). 

for  the  reasons : 

(a)  That  the  facts  stipulated  prove  that  the  pay- 
ment of  the  check  referred  to  in  Finding  II  on  Feb- 
ruary 3,  1974,  was  a  preference  within  the  mean- 
ing of  Rem.  Rev.  Stat,  of  the  State  of  Washington, 
§5831-4,  and 

(b)  That  the  transaction  referred  to  in  said  Find- 
ing II  was  not  a  cash  transaction  and, 

(c)  Said  finding  of  fact  is  not  contained  in  the 
stipulation  of  facts. 

2.  The  court  erred  in  drawing  Conclusion  of  Law  I 
(Tr.  26-27)  to  the  effect  that  payment  of  the  check  here 
involved  out  of  the  funds  of  Chemurgy  on  deposit  with 
its  bank  on  February  3rd,  1947  was  not  such  a  transfer 
to  appellee  of  the  property  of  said  insolvent  Northwest 
Chemurgy  Cooperative  as  to  constitute  an  unlawful 
preference  within  the  meaning  of  Rem.  Rev.  Stat,  of 
the  State  of  Washington,  §  5831-4  as  the  transaction 
was  in  substance  and  effect  a  cash  transaction  and  there 
was  no  intent  on  the  part  of  either  party  to  create  a 
debtor-creditor  relationship,  for  the  reasons : 

(a)  The  Conclusion  of  Law  to  be  drawn  from  the 
stipulated  facts  was  that  the  payment  on  February 
3rd,  1947,  referred  to  in  Finding  II  was  a  prefer- 
ence within  the  meaning  of  Rem.  Rev.  Stat. 
§5831-4. 
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(b)  The  transaction  referred  to  therein  was  not  a 
cash  transaction  as  held  by  the  court. 

(c)  The  evidence,  facts  and  Findings  of  Fact  do 
not  support  the  statement  "*  *  *  there  was  no  in- 
tent on  the  part  of  either  party  to  create  a  debtor- 
creditor  relationship." 

(d)  The  intent  of  the  parties  is  immaterial. 

3.  The  court  erred  in  entering  Conclusion  of  Law  II 
that  defendant  was  entitled  to  have  judgment  dismiss- 
ing the  complaint  for  the  reason : 

(a)  The  stipulated  facts  and  pertinent  law  require 
the  entry  of  judgment  as  prayed  for  in  the  com- 
plaint. 

4.  The  Court  erred  in  entering  judgment  dismiss- 
ing the  complaint  for  the  reasons: 

(a)  The  stipulated  facts  require  as  a  conclusion 
of  law  that  the  payment  to  defendant  of  the  sum  of 
$1627.50  on  February  3,  1947,  was  a  preference  in 
said  amount  within  the  meaning  of  Rem.  Rev.  Stat. 
§5831-4 (c)  and  was  recoverable  under  Rem.  Rev. 
Stat.  §5831-6  by  the  a^jpellant  herein  from  the  ap- 
pellee. 

5.  The  court  erred  in  not  answering  the  question 
for  decision  specifically  presented  by  the  agreed  state- 
ment of  facts  by  holding  that  the  payment  of  said  check 
out  of  the  bank  account  of  Chemurgy  on  February  3rd, 
1947  was  a  preference  in  the  amount  of  said  check 
within  the  meaning  of  a  "preference"  as  defined  in 
Rem.  Rev.  Stat.  §5831-4(c). 

6.  The  court  erred  in  not  entering  as  a  conclusion 
of  law  the  conclusion  that  the  payment  of  said  check 
out  of  the  funds  of  Chemurgy  on  February  3rd,  1947 
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was  a  transfer  to  the  appellee  of  the  property  of  said 
insolvent  Northwest  Chemurgy  Cooperative  within  the 
meaning-  of  Rem.  Rev.  Stat.  §5831-4  and  a  preference 
recoverable  by  the  plaintiff  from  the  defendant  under 
Rem.  Rev.  Stat,  of  the  State  of  Washington  §5831-4  and 
5831-6. 

7.  The  court  erred  in  not  entering  judgment  as 
prayed  for  in  the  complaint  for  the  reasons  stated  in 
the  foregoing  paragraphs  1  to  6. 

ARGUMENT 

The  appellant's  Statement  of  Points  on  Appeal  are 
set  forth  on  pages  37  and  38  of  the  transcript,  and  may 
be  sunmiarized  as  follows : 

I. 

In  determining  whether  a  payment  of  money  by  an 
insolvent  corporation  is  a  preference  within  the  mean- 
ing of  the  Washington  statutes,  the  intent  of  the  parties 
is  immaterial  —  the  determination  is  made  on  the  basis 
of  the  effect  of  the  payment  in  diminishing  the  funds 
of  the  corporation  in  payment  of  a  pre-existing  ob- 
ligation. 

II. 

The  obligation  here  involved  arose  on  January  3, 
1947,  the  date  on  which  appellee  sold  and  delivered 
wheat  to  Chemurgy.  The  preferential  transfer  occurred 
a  month  later  on  February  3, 1947  when  the  wheat  was 
paid  for  out  of  the  account  of  Chemurgy  by  its  bank. 

III. 

Said  transaction  was  not  a  "cash  transaction"  since 
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the  seller  (appellee)  did  not  receive  payment  for  said 
wheat  when  he  sold  and  delivered  it. 

IV. 

The  payment  out  of  the  bank  account  of  Chemurgy 
on  February  3,  1947  to  appellee  for  said  wheat  was  a 
preference  recoverable  by  appellant  as  Trustee  in 
Bankruptcy  under  Rem.  Rev.  Stat,  of  the  State  of 
Washington  §  5831-4  and  §  5831-6. 

AD  of  the  record  on  appeal  was  designated  as  mate- 
rial to  the  consideration  of  this  appeal. 

Since  each  of  the  points  on  appeal  involve  all,  or 
at  least  portions  of  all,  of  the  Specifications  of  Error, 
the  case  will  be  argued  by  appellant  under  the  first 
three  of  the  foregoing  "Statement  of  Points"  and  each 
of  said  points  will  be  deemed  in  support  of  each  of  the 
specifications  of  error.  The  fourth  point  logically  fol- 
lows from  the  first  three  points. 

I. 

In  determining  whether  a  payment  of  money  by  an  in- 
§olvent  corporation  is  a  preference  within  the  mean- 
ing of  the  Washington  statutes,  the  intent  of  the 
parties  is  immaterial — the  determination  is  made  on 
the  basis  of  the  effect  of  the  payment  in  diminishing 
the  funds  of  the  corporation  in  payment  of  a  pre- 
existing obligation. 

The  trial  court  erroneously  concluded  (Conclusion 
of  Law  I — Tr.  26-27)  that  there  was  no  intent  on  the 
part  of  either  party  to  create  a  debtor-creditor  relation- 
ship. The  agreed  statement  of  facts  does  not  support 
this  conclusion. 
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As  opposed  to  the  court's  conclusion  which  has  no 
basis  in  fact  is  the  legal  relationship  of  debtor  and 
creditor  created  by  the  sale  and  delivery  of  the  wheat. 

Preferences  made  within  four  months  before  the  date 
of  application  for  the  appointment  of  a  receiver 
(trustee)  may  be  avoided  and  the  property  or  its  value 
recovered  by  such  receiver  (trustee). 

"Any  preference  made  or  suifered  within  four 
months  before  the  date  of  application  for  the  ap- 
pointment of  a  receiver  may  be  avoided  and  the 
property  or  its  value  recovered  by  such  receiver 
^*  *  *"  Rem.  Eev.  Stat.  §5831-6. 

It  has  been  conclusively  established  that  February 
3, 1947,  the  date  of  the  payment  out  of  the  bank  account 
of  Chemurgy  to  appellee  was  within  the  four-months 
period  referred  to  in  the  above-quoted  Rem.  Rev.  Stat. 
§  5831-6.  Engstrom  v.  DeVos,  81  F.Supp.  854,  affirmed 
Schneidmiller  v.  Engstrom,  177  F.(2d)  196. 

The  chronology  of  events  clearly  establishes  a  pref- 
erential payment  under  the  Washington  statute : 

January  3,  1947 — Wheat  sold  and  delivered  by 
appellee  to  Chemurgy  but  not  paid  for  (Finding 
II,  Tr.  25)  ; 

January  29,  1947  —  commencement  of  the  four- 
months  period  within  which  payments  constitute 
preferential  payments  recoverable  by  the  Trustee 
in  Bankruptcy  (this  date  as  to  this  bankruptcy 
was  authoritatively  established  by  Engstrom  v. 
DeVos  and  Schneidmiller  v.  Engstrom,  supra)  ; 

February  3,  1947  —  pa3rment  for  said  wheat  by 
Chemurgy  out  of  its  funds  on  deposit  in  the  We- 
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natchee  Valley  Branch  of  The  Seattle-First  Na- 
tional Bank  (Finding  II,  Tr.  21). 

Upon  obtaining  title  as  aforesaid  to  said  wheat, 
Chemurgy  of  course  became  a  debtor  of  the  appellee 
Benzel  and  Benzel  became  a  creditor  of  Chemurgy. 

"Whenever  one  person  by  contract  or  by  law  is 
liable  and  bound  to  pay  another  an  amount  of 
money  certain  or  uncertain,  the  relation  of  debtor 
and  creditor  exists  between  them."  18  C.J.  24. 

Some  other  definitions  indicating  the  broad  relation- 
ship of  debtor  and  creditor  are : 

"One  who  has  a  right  to  require  of  another  the 
fulfillment  of  a  contract  or  obligation."  In  re  Put- 
man  (B.C.  Cal.)  193  F.  464,  473. 

"One  in  whose  favor  an  obligation  exists,  by 
reason  of  which  he  is  or  may  become  entitled  to 
the  payment  of  money."  Pierson  v.  Hickey,  16  S.D. 
46,  91  N.W.  339,  340. 

' '  One  who  has  the  right  to  require  the  fulfillment 
of  an  obligation."  In  re  Wilhelm  (B.C.  Md.)  25  F. 
Supp.  440,  443. 

"One  who  has  a  right  by  law  to  demand  and  re- 
cover of  another  a  sum  of  money  on  any  account 
whatever."  Conrad  v.  Johnson,  134  Kan.  120,  4  P. 
(2d)  767,  769. 

Since  a  Washington  statute  is  the  basis  of  this  ac- 
tion, the  interpretation  of  such  statute  by  the  Wash- 
ington court  is  of  course  controlling.  A  number  of 
recent  Washington  cases  interpreting  the  statute  clear- 
ly demonstrate  that  the  payment  here  involved  was 
preferential  and  recoverable  by  the  appellant  as  trustee. 
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They  hold  that  the  intent  of  the  parties  is  immaterial 
and  the  test  is  whether  or  not  the  estate  of  the  bankrupt 
is  diminished  within  the  four  months  period  by  the 
transfer  to  the  creditor. 

Seattle  Association  of  Credit  Men  as  Assignee  v. 
P.  D.  Luster,  137  Wash.  Dec.  181  (1950),  222  P.  (2d) 
843,  was  an  action  brought  to  recover  an  alleged  prefer- 
ence under  the  statute  here  involved.  The  action  involved 
three  checks  made  payable  to  the  defendant  and  paid 
by  the  insolvent's  bank  within  the  four-months  period. 
The  transactions  giving  rise  to  the  payment  of  the 
checks  in  suit  developed  in  the  following  manner :  The 
insolvent  ordered  a  planer  from  the  defendant  to  be 
shipped  to  a  lumber  company  in  Georgia,  and  sent, 
with  its  purchase  order,  two  checks  drawn  on  the  in- 
solvent's bank  account.  One  check  constituting  the 
initial  down  payment  on  the  planer  was  paid  prior  to 
the  four  months  and  not  involved.  The  second  check 
for  the  balance  of  the  price  of  the  planer  was  submitted 
by  a  memorandum  stating  that  the  check  was  to  be 
held  until  the  customer  had  paid  for  the  shipment  in 
full.  This  second  check  in  the  sum  of  $5,335.00  was 
paid  out  of  the  insolvent's  account  within  the  four- 
months  period.  The  insolvent  also  ordered  another  saw 
submitting  two  checks,  the  first  of  which  was  deposited 
immediately  upon  receipt  and  was  paid  by  the  insol- 
vent's bank  within  the  four-months  period  and  the 
second  check  was  also  paid  within  the  four-months 
period.  The  Supreme  Court  reversed  the  trial  court 
and  ordered  judgment  for  the  plaintiff  on  all  three  of 
said  checks  paid  within  the  four-months  period.    The 
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Supreme  Court  overruled  the  contention  of  the  de- 
fendant that  he  only  intended  to  deal  on  a  cash  basis, 
stating : 

''It  appears  to  be  the  contention  of  respondents 
here  that  North  End  was  never  an  antecedent 
creditor  of  Hosmer,  since,  as  they  allege,  it  was 
the  understanding  of  the  parties  that  North  End 
was  to  retain  title  to  the  machines  until  Hosmer 
had  paid  for  them.  The  agreements  between  Hos- 
mer and  North  End,  respondents  assert,  amounted 
to  no  more  than  contracts  to  sell,  and  the  sales 
themselves  did  not  take  place  until  the  checks,  pre- 
viously delivered  by  Hosmer  to  North  End  were 
cashed.  Thus,  no  credit  was  ever  extended  to  Hos- 
mer, and  the  sales  were  cash  transactions,  since 
title  to  the  machines,  in  respondents '  view,  did  not 
pass  until  the  time  that  they  received  their  money. 
From  this  it  would  follow  that  Hosmer 's  estate 
was  in  no  degree  diminished  by  the  cashing  of  the 
checks,  and  it  is  respondents'  position  that  there 
was,  consequently,  no  preference  and  that  Stern  v. 
Lone  has  no  application  to  the  present  situation. ' ' 

The  court  in  overruling  this  contention  did  so  in 
language  equally  applicable  to  such  a  contention  by  the 
defendant  (appellee)  here.  The  court  stated: 

"The  essential  problem,  therefore,  is  to  deter- 
mine when  the  sales  transactions  were  consum- 
mated. If  they  remained  executory  until  North 
End  cashed  the  checks,  then  there  was  no  prefer- 
ence in  either  of  the  transactions,  for  North  End 
received  adequate  consideration  for  them  at  that 
time.  If,  on  the  other  hand,  the  sales  were  com- 
pleted when  North  End  received  the  orders  and 
released  possession  of  the  machines,  the  transfers 
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of  money  resulting  from  the  subsequent  cashing  of 
the  checks,  amounted  to  pa}'ments  on  an  antecedent 
debt,  and  must  be  regarded  as  preferences. 

"In  spite  of  the  repeated  insistence  of  respond- 
ent P.  D.  Luster,  sole  proprietor  of  North  End, 
that  he  only  intended  to  deal  on  a  cash  basis,  it 
would  seem  that  the  latter  is  the  correct  view. 
Where  the  circumstances  of  the  case  indicate  that  a 
given  transaction  amounts  to  an  extension  of 
credit,  it  will  be  treated  as  such,  regardless  of 
whether  the  parties  have  so  considered  it.  Seattle 
Ass'n  of  Credit  Men  v.  Daniels,  15  Wn.(2d)  393, 
130  P. (2d)  892.  And,  as  Williston  says: 

' '  '  Confusion  may  be  caused  by  use  of  the  words 
"cash  sale"  or  "terms  cash"  by  business  men.  In 
business  dealings  these  words  are  frequently  used 
when  in  reality  a  short  period  of  credit  is  contem- 
plated. In  such  a  case  it  is  clear  that  there  is  no 
cash  sale  in  the  legal  sense.  Under  the  circum- 
stances suggested,  it  is  not  contemplated  that  the 
buyer  shall  refrain  in  the  meantime  from  dealing 
with  the  goods  or  even  from  reselling  them,  and 
if  such  is  the  contemplation  of  the  parties,  it  is 
impossible  to  say  that  the  property  was  not  to  pass 
until  the  price  was  paid.'  2  Williston  on  Sales 
(Rev.  Ed.)  335,  §343. 
*     *     *     *     » 

"  It  is  thus  apparent  that  North  End  parted  with 
all  dominion  and  control  over  the  machines.  Sub- 
stantially the  only  evidence  tending  to  show  that 
it  retained  the  title  to  them  consisted  of  Mr.  Lus- 
ter's statements,  made  after  the  fact  of  Hosmer's 
insolvency,  that  it  had  been  his  intention  to  retain 
the  title.  Perhaps  it  was.  The  trial  judge  thought 
so.  But  whatever  Mr.  Luster's  intention  may  have 
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been,  it  could  not  alter  the  legal  effect  of  his  actions. 
If  it  was  indeed  his  purpose  to  require  that  he  be 
paid  for  the  machines  prior  to  passage  of  title,  he 
waived  this  requirement  by  permitting  Hosmer  to 
ship  the  machines  to  its  own  subpurchasers,  sell 
them,  and  take  over  the  proceeds,  without  insist- 
ing on  payment  in  full.  Weyerhaeuser  Thr.  Co.  v. 
First  Nat.  Bank,  150  Ore.  172,  38  P.  (2d)  48,  modi- 
fied 150  Ore.  172,  43  P.  (2d)  101^)  Northwest  Hard- 
ware Co.  V.  M.  &  S.  Logging  Co.,  132  Wash.  413, 
232,  Pac.  274. 

"The  sales  having  been  consummated  on  Decem- 
ber 23rd  and  December  26th,  respectively.  North 
End  became  a  creditor  of  Hosmer  for  the  obliga- 
tions in  question  on  those  dates.  The  cashing  of 
checks  Nos.  7437,  7349,  and  7350  amounted  to  pay- 
ments against  these  obligations,  and,  since  they 
occurred  within  four  months  prior  to  Hosmer 's 
assignment  for  the  benefit  of  his  creditors,  must 
be  held  to  have  been  preferential  transfers  within 
the  meaning  of  Rem.  Supp.  1941,  §5831-4 (c).  Ap- 
pellant is,  therefore,  entitled  to  avoid  them." 

The  Washington  case  of  Seattle  Assoc,  of  Credit 
Men  V.  Daniels,  15  Wn.(2d)  393,  130  P.  (2d)  892,  also 
emphasizes  that  the  intention  of  the  parties  as  to  the 
extension  of  credit  is  immaterial.  The  court  there 
stated : 

"It  would  seem  clear  that  the  payment  made  by 
appellant  to  respondents  on  April  10th  was  upon 
an  antecedent  debt.  Under  the  express  terms  of  the 
contract,  the  account  was  payable  'upon  presenta- 
tion of  receipted  bills  and  pay  roll,'  which  was 
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when '  audited  and  found  correct  to  be  paid  in  full. ' 
The  receipted  bills  and  statement  were  presented, 
audited,  and  found  correct  on  March  22nd.  Pay- 
ment was  not  then  made.  In  other  words,  the  ac- 
count was  not  paid  when  due  nor  at  the  time  the 
materials  were  furnished  and  the  services  render- 
ed. Consequently,  the  respondents  became  general 
creditors  of  Eba's  Inc.  When  payment  was  made 
on  April  10th,  it  was  for  an  antecedent  debt  and 
constituted  a  preference  under  Hem.  Rev.  Stat., 
§5831-2.  Seattle  Ass'n  of  Credit  Men  v.  Bank  of 
California,  111  Wash.  130,  30  P.  (2d)  972.  That 
the  parties  did  not  regard  nor  intend  the  transac- 
tion as  an  extension  of  credit,  makes  the  payment 
nonetheless  a  preference.  Nor  does  usage  or  custom 
in  payment  of  bills  make  it  any  less  so.  In  re  John 
Morroiv  &  Co.,  134  Fed.  686.  Of  a  closely  analogous 
situation,  the  court  in  that  case  said,  p.  687 : 

"  'If  the  parties,  by  agreement,  can  treat  a  sale 
of  goods  on  10  days'  time  as  a  cash  transaction, 
they  may  also,  by  agreement,  treat  a  sale  on  30  or 
60  days'  or  longer  time  as  a  cash  transaction,  and 
practically  defeat  the  operation  of  sections  57g  and 
60a  of  the  bankrupt  act  (30  Stat.  560,  562  (U.S. 
Comp.  St.  1901,  pp.  3443,  3445)).  Sections  57g  and 
60a  of  the  bankrupt  act  do  not  contemplate  a  usage 
of  merchants  or  a  conventional  arrangement  be- 
tween the  parties  which  would  enable  any  one  of 
the  creditors  of  a  bankrupt  to  obtain  a  greater  per- 
centage of  his  debt  than  any  other  of  such  creditors 
of  the  same  class.  A  sale  of  goods  to  be  paid  for  in 
10  or  30  days  is  not,  in  fact,  a  cash  transaction,  and 
cannot,  by  agreement  of  the  parties,  or  a  usage  of 
merchants,  be  regarded  as  such  within  the  meaning 
of  the  bankrupt  law'."  Seattle  Ass'n.  of  Credit 
Men  V.  Daniels,  15  Wn.(2d)  393  at  pages  397,  398. 
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II. 

The  obligation  here  involved  arose  on  January  3,  1947, 
the  date  on  which  the  appellee  sold  and  delivered 
wheat  to  Chemurgy.  The  preferential  payment  oc- 
curred a  month  later  when  the  wheat  was  paid  for 
out  of  the  account  of  Chemurgy  by  its  bank. 

It  has  been  demonstrated  under  Point  I  above  that 
the  obligation  of  appellee  to  Chemurgy  arose  when  the 
wheat  was  sold  and  delivered  prior  to  the  four-months 
period  to  Chemurgy.  The  check  itself  was  evidence 
that  an  indebtedness  existed. 

*' Under  the  law,  a  check  is  an  instrument  by 
which  a  depositor  seeks  to  withdraw  funds  from 
a  bank.  As  between  the  drawer  and  the  payee,  it 
is  an  evidence  of  indebtedness.  Usually  a  check  is 
given  for  money  borrowed  or  a  debt  contracted, 
and,  in  commercial  transactions,  as  well  as  in  law, 
it  is  equivalent  to  the  drawer's  promise  to  pay, 
and  an  action  may  be  brought  thereon  as  upon  a 
promissory  note.  1  Morse,  Banks  &  Banking,  §388. 
The  check  then  in  controversy  in  this  case  was  an 
obligation  on  the  part  of  H.  E.  Newman  &  Sons  to 
pay  a  debt  to  the  plaintiff,  and,  when  payment  was 
declined  by  the  drawee,  the  plaintiff  had  a  right 
of  action  to  recover  the  debt  of  which  such  check 
was  a  mere  evidence."  Camas  Prairie  State  Bank 
V.  Newman,  15  Idaho  719,  99  Pac.  833  at  page  834. 

The  check  did  not  create  the  obligation.  The  obliga- 
tion was  created  by  the  sale  and  delivery  to  Chemurgy. 
The  check  was  the  admission  by  Chemurgy  of  the  exist- 
ence of  an  obligation. 

' '  The  giving  of  a  check  is  not  the  creation  of  an 
obligation,  but  is  merely  the    admission    by    the 
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drawer  of  the  existence  of  an  obligation  to  pay  a 
certain  sum  of  money. ' '  Peninsula  National  Bank 
V.  Peterson  Construction  Co.,  91  Wash.  621,  158 
Pac.  246  at  page  247. 

The  payment  of  this  antecedent  obligation  evidenced 
by  said  check  occurred  when  the  check  was  paid  within 
the  four-months  period. 

The  cashing  of  a  check  within  the  four-months  period 
effects  a  preferential  transfer  which  may  be  avoided 
notwithstanding  that  the  check  was  delivered  prior  to 
the  beginning  of  the  four-months  period,  Stern  v.  Lone, 
32  Wn.    (2d)   785,  203  P.(2d)   1074   (quoted  infra). 

III. 

Said  transaction  was  not  a  "cash  transaction"  since  the 
seller  (appellee)  did  not  receive  payment  for  said 
wheat  when  he  sold  and  delivered  it. 

This  was  not  a  cash  sale.  In  a  cash  sale  the  seller 
"declines  to  transfer  either  title  or  right  to  possession 
until  he  is  paid."  2  Williston  on  Sales,  Revised  Edi- 
tion, 324,  §  341.  By  the  agreed  facts  title  and  posses- 
sion passed  from  appellee  on  elanuary  3,  1947  and  he 
was  not  paid  until  a  month  later.  The  court  found  that 
the  wheat  was  sold  and  delivered  on  January  3rd,  1947. 
It  is  very  clear  that  appellee  made  no  attempt  to  reserve 
title  until  he  was  paid.  The  letter  transmitting  the  ware- 
house receipt  (Exhibit  A,  Tr.  16-17)  did  so  with  no 
reservations,  and  by  the  postscript  also  recognized  that 
a  check  would  not  be  mailed  until  after  the  warehouse 
receipt  was  received  by  Chemurgy.  The  postscript 
reads:  "P.S.  Mail  check  to  Mr.  Art  Benzel,  Ralston, 
Wn."  (Tr.  17).  The  account  statement  set  forth  in  the 
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statement  of  facts  (Tr.  14)  shows  that  certain  compu- 
tations and  deductions  were  required  before  a  check 
could  be  prepared. 

The  delivery  of  the  warehouse  receipt  vested  title  to 
the  wheat  in  Chemurgy.  Rem.  Rev.  Stat,  of  the  State  of 
Washington  §3627  provides  with  respect  to  the  vest- 
ing of  title  by  the  delivery  of  a  negotiable  warehouse 

receipt  as  follows : 

''Rights  of  person  to  whom  a  receipt  has  been 
negotiated.  A  person  to  whom  a  negotiable  receipt 
has  been  duly  negotiated  acquires  thereby,  (a) 
Such  title  to  the  goods  as  the  person  negotiating 
the  receipt  to  him  had  or  had  ability  to  convey  to 
a  purchaser  in  good  faith  for  value,  and  also  such 
title  to  goods  as  the  depositor  or  person  to  whose 
order  the  goods  were  to  be  delivered  by  the  terms 
of  the  receipt  had  or  had  ability  to  convey  to  a 
purchaser  in  good  faith  for  value,  and  (b)  The  di- 
rect obligation  of  the  warehouseman  to  hold  pos- 
session of  the  goods  for  him  according  to  the  terms 
of  the  receipt  as  fully  as  if  the  warehouseman  had 
contracted  directly  with  him.  (L.  '13,  p.  282,  §41). 

The  Uniform  Sales  Act  which  also  has  been  adopted 
by  the  State  of  Washington  also  provides  (Rem.  Rev. 
Stat.  §5836-33)  that  the  negotiation  of  a  negotiable 
document  of  title  immediately  transfers  the  title  to  the 
goods  previously  owned  by  the  endorser.  Said  section 
provides : 

''Rights  of  Person  to  who)7i  document  has  heen 
negotiated.  A  person  to  whom  a  negotiable  docu- 
ment of  title  has  been  duly  negotiated  acquires 
thereby:  (a)  Such  title  to  the  goods  as  the  person 
negotiating  the  document  to  him  had  or  had  ability 
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to  convey  to  a  purchaser  in  good  faith  for  value 
and  also  such  title  to  the  goods  as  the  person  to 
whose  order  the  goods  were  to  be  delivered  by  the 
terms  of  the  document  had  or  had  ability  to  convey 
to  a  purchaser  in  good  faith  for  value:  and  (b) 
The  direct  obligation  of  the  bailee  issuing  the  docu- 
ment to  hold  possession  of  the  goods  for  him  ac- 
cording to  the  terms  of  the  document  as  fully  as  if 
such  bailee  had  contracted  directly  with  him." 

Chemurgy  was  free  to  deal  with  the  wheat  as  its  own 
from  the  moment  it  received  the  warehouse  receipt. 
Therefore  the  following  from  Seattle  Association  of 
Credit  Men  v.  Luster,  137  Wash.  Dec.  181,  22  P.(2d), 
843,  quoting  Williston  is  relevant  and  applicable : 

"Under  the  circumstances  suggested  it  is  not 
contemplated  that  the  buyer  shall  refrain  in  the 
meantime  from  dealing  with  the  goods  or  even 
from  reselling  them,  and  if  such  is  the  contempla- 
tion of  the  parties,  it  is  impossible  to  say  that  the 
property  was  not  to  pass  until  the  price  was  paid. ' ' 

The  mailing  of  the  check  after  the  delivery  of  the 
wheat  was  of  course  not  payment  for  the  wheat  and 
it  in  no  wise  affected  the  debt  arising  by  reason  of 
the  sale  of  the  wheat  to  Chemurgy;  Stern  v.  Lone, 
32  Wn.(2d)  785,  203  P. (2d)  1074,  infra;  National 
Ma/rket  Co.  v.  Maryland  Casualty  Co.,  100  Wash.  370, 
170  Pac.  1009,  174  Pac.  479  (quoted  in  Stern  v.  Lone)  ; 
Anderson  v.  National  Bank  of  Tacoma,  146  Wash.  520, 
264  Pac.  8.  The  District  Court  therefore  erred  in  hold- 
ing that  the  "transaction  was  in  substance  and  effect 
a  cash  transaction"  (Tr.  22). 

Even  if  the  Statement  of  Agreed  Facts  had  contained 
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a  statement  that  the  parties  intended  a  cash  transaction, 
such  intention  under  the  actual  circumstances,  would 
have  been  immaterial.  The  following  holding  in  Seat- 
tle Association  of  Credit  Men  v.  Daniels,  15  Wn.(2d) 
393,  130  P. (2d)  892,  provides  a  complete  answer  to  the 
District  Court's  reliance  upon  its  unjustified  conclu- 
sion that  there  "was  no  intent  on  the  part  of  either 
party  to  create  a  debtor-creditor  relationship."  (Tr. 
22). 

"That  the  parties  did  not  regard  nor  intend  the 
transaction  as  an  extension  of  credit,  makes  the 
payment  nonetheless  a  preference."  Seattle  Asso- 
ciation of  Credit  Men  v.  Daniels,  15  Wn.(2d)  393, 
130  P. (2d)  892. 

As  will  be  noted  from  the  above  quotation  from  Seat- 
tle Association  of  Credit  Men  v.  Luster,  the  Supreme 
Court  of  Washington  unqualifiedly  held  in  Stern  v. 
Lone,  32  Wn.(2d)  785  (1949),  203  P.(2d)  1074,  that 
checks  cashed  within  the  four-months  period  preceding 
application  for  the  appointment  of  receiver  for  the 
maker,  effected  a  preferential  transfer  which  may  be 
avoided  by  the  receiver  notwithstanding  that  the  checks 
were  delivered  prior  to  the  beginning  of  the  period.  In 
the  Stern  case  the  defendant,  a  farmer,  had  delivered 
a  considerable  amount  of  corn  to  the  Ingalls  Packing 
Corporation  which  was  delivered  by  Lone  prior  to  the 
date  four  months  before  application  was  made  for  a 
receiver  for  Ingalls  Packing  Corporation.  The  check 
was  honored  by  Ingalls'  bank  within  the  four-months 
period.  The  defendant  contended  that  the  preference 
was  made  when  the  check  was  delivered  to  him  and 
this  date  being  prior  to  the  four-months  period  the 
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receiver  could  not  recover  the  jjayment.  The  receiver 
contended  that  the  preference  was  made  when  the  in- 
solvent's bank  cashed  the  check  within  the  four-months 
period.  In  holding  for  the  receiver  and  reversing  the 
trial  court  the  Supreme  Court  stated : 

"The  appellant  opens  his  argument  by  citing 
Rem.  Rev.  Stat.  §3579  (P.P.C.  §751-9),  which 
reads  as  follows: 

"  'A  check  of  itself  does  not  operate  as  an  as- 
signment of  any  part  of  the  funds  to  the  credit  of 
the  drawer  with  the  bank,  and  the  bank  is  not 
liable  to  the  holder  unless  and  until  it  accepts  or 
certifies  the  check.' 

"This  statutory  prov^ision  has  been  applied  in 
numerous  Washington  decisions.  Lincoln  County 
V.  Gibson,  143  Wash.  372,  255  Pac.  119;  Whorf  v. 
Seattle  Nat.  Bank,  173  Wash.  629,  634-635,  24 
P.  (2d)  120.  It  was  held  in  National  Market  Co. 
u.  Maryland  Cas.  Co.,  100  Wash.  370,  380,  170  Pac. 
1009,  174  Pac.  479,  an  En  Banc  decision  correcting 
a  previous  Departmental  opinion  in  the  same 
cause : 

"  'The  fundamental  error  in  our  former  opin- 
ion was  the  holding  that  the  indorsement  and  de- 
livery of  the  check  was  the  assignment  of  the  debt, 
instead  of  its  being  simply  and  only  what  the  ne- 
gotiable instruments  law  provides  it  shall  be.  The 
ordinary  bank  check  is  not,  either  in  law  or  in 
equity,  an  assignment  of  the  fund  upon  which  it 
is  drawn  (Rem.  Code,  §  3579),  but  is  purely  and 
simply  an  order  for  the  payment  of  money,  which 
in  nowise  affects  the  debt  for  which  it  is  given 
until  the  order  is  paid;  and  being  dishonored, 
leaves  the  drawer  still  indebted  to  the  payee,  the 
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same  in  all  respects  as  tliough  the  check  had  never 
been  drawn  and  delivered.  Moreover,  such  a  check 
is  revocable  by  the  drawer  at  any  time  before  it  is 
paid.  Peoples'  Sav.  Bank  &  Trust  Co.  v.  Lacey, 
146  Ala.  688,  40  South  346 ;  Pease  &  Dwyer  v.  State 
Nat.  Bank,  114  Tenn.  693,  88  S.W.  172;  Kaese- 
meyer  v.  Smith,  22  Idaho  1,  123  Pac.  943;  Ann. 
Cas.  1914C  665,  43  L.R.A.(N.S.)  100.' 

"Later,  in  the  case  of  Anderson  v.  National  Bamk 
of  Tacoma,  146  Wash.  520,  525,  264  Pac.  8,  it  was 
said  by  this  court : 

"  'We  have  accordingly  many  times  held  that 
the  ordinary  bank  check  is  not,  either  in  law  or 
equity,  an  assignment  of  the  funds  upon  which  it 
is  drawn  (§  3579  supra),  but  is  purely  and  simply 
an  order  for  the  payment  of  money  which  in  nowise 
affects  the  debt  for  which  it  is  given  until  the  order 
is  paid.  National  Market  Co.  v.  Maryland  Casu- 
alty Co.,  100  Wash.  370,  170  Pac.  1009,  174  Pac. 
479,  1  A.L.R.  450.'  *  *  * 

"We  are,  of  course,  not  here  concerned  with 
what  constitutes  payment  with  respect  to  the  stat- 
ute of  frauds,  nor  are  we  primarily  concerned  with 
the  date  when  Lone  received  'payment'  for  his 
corn.  Our  statutory  definition  of  'preference,' 
quoted  earlier  in  this  opinion,  contemplates  two 
kinds  of  preferences:  (1)  suffering  a  judgment, 
and  (2)  a  transfer  of  any  of  the  property  of  the 
corporation.  No  judgment  is  involved  in  this  case. 
We  are  primarily  concerned  here  with  whether  or 
not  the  property  of  the  corporation  was  diminished 
by  a  transfer  of  corporate  property  to  Lone,  and 
if  so,  was  the  transfer  made  more  than  four  months 
before  May  9,  1947,  or  within  that  four  months? 
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In  deciding  the  question  before  us,  the  word  'trans- 
fer' is  the  key  word,  not  'payment.' 

"The  provisions  of  the  Federal  bankruptcy  act 
are  so  similar  to  those  of  our  insolvent  corpora- 
tions act  (Laws  of  1941,  chapter  103)  that  there 
are  many  decisions  of  the  Federal  courts  which 
are  in  point.  We  will,  however,  in  an  effort  to 
attain  reasonable  brevity,  refer  to  them  only  inci- 
dentally. In  the  opinion  in  Continerital  Trust  Co. 
V.  Chicago  Title  &  Trust  Co.,  229  U.S.  435,  443,  57 
L.ed.  1268,  33  S.Ct.  829,  the  supreme  court  of  the 
United  States  said: 

"  'To  constitute  a  preferential  transfer  within 
the  meaning  of  the  Bankruptcy  Act  there  must  be 
a  parting  with  the  bankrupt's  property  for  the 
benefit  of  the  creditor  and  a  consequent  diminu- 
tion of  the  bankrupt's  estate.' 

"In  4A  Remington  on  Bankruptcy  (5th  ed.)  265, 
§1713,  discussing  'Voidable  Preferences,'  the 
author  says : 

"  'Unless  property  is  actually  transferred  to  a 
creditor,  there  can  be  no  diminution  of  the  estate.' 

"That  is  also  true  under  our  statute  on  insolvent 
corporations. 

"It  seems  clear  to  us  that  no  transfer  of  prop- 
erty was  made  by  the  delivery  of  the  check  to  Lone 
on  some  day  during  the  last  week  of  1946.  It  fol- 
lows that  the  corporation's  property  was  in  no  way 
diminished  when  the  check  was  delivered  to  Lone, 
since  he  then  received  no  property  of  the  corpora- 
tion, other  than  a  piece  of  paper,  by  means  of 
which  he  could  in  the  future  secure  some  of  the 
corporation's  money,  if  the  corporation  did  not  in 
the  meantime  stop  payment  of  the  check  and  there 
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was  still  sufficient  of  the  corporation's  money  re- 
maining on  deposit  in  the  bank  to  honor  the  check 
at  the  time  it  was  presented.  As  it  happened,  there 
was,  and  it  did  honor  the  check  on  January  25, 
1946,  and  Lone  at  once  received  the  money  through 
the  Kent  bank.  It  was  when  the  check  was  cashed 
that  corporate  assets  were  transferred  and  a  pref- 
erence made.  That  was  late  in  January,  1947,  and 
within  four  months  before  May  9,  1947,  the  date 
of  the  application  for  the  appointment  of  a  re- 
ceiver, and  therefore  a  preference,  which  could  be 
avoided  and  a  recovery  had  from  Lone  by  the  re- 
ceiver, under  the  Laws  of  1941,  Chapter  103,  §  3, 
p.  272,  Rem.  Supp.  1941  §  5831-6.  *  *  * 

"For  the  foregoing  reasons,  we  are  of  the  opin- 
ion that  the  corporation's  estate  was  diminished 
when  the  check  was  cashed,  not  when  it  was  de- 
livered; that  is  to  say,  the  diminution  occurred 
late  in  January,  1947,  and  well  within  the  four 
months  prior  to  the  appellant's  application  for  a 
receiver  on  May  9,  1947.  It  follows  that  the  judg- 
ment appealed  from  must  be  reversed,  and  that 
will  be  the  ruling  of  this  court. 

"It  is  further  ordered  that  the  existing  judg- 
ment be  set  aside  and  a  new  judgment  entered  in 
accordance  with  the  prayer  of  the  complaint  and 
consistent  with  this  opinion. ' ' 

Unless  the  creditor  holds  a  security  all  inquiry  re- 
garding the  status  of  a  preference  is  limited  to  what 
took  place  within  the  four-months  period. 

In  the  case  of  Seattle  Assoc,  of  Credit  Men  v.  Hudson 
Machinery  Company,  135  Wash.  Dec.  643  (1950), 
214  P. (2d)  681,  the  defendant  had  sold  to  the  insol- 
vent a  motor  prior  to  the  four-months  period  and  re- 
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ceived  payment  one  day  within  the  four-months  period. 

The  defendant  there  contended  that  it  had  not  received 

a  preference  because 

"*  *  *  of  the  nature  of  this  transaction,  whereby 
the  payment  made  by  the  insolvent  was  balanced 
by  funds  or  property  supplied  by  the  creditor, 
respondent  is  in  a  different  class  than  other  un- 
secured creditors." 

The  Supreme  Court  in  overruling  this  contention 
and  reversing  the  trial  court  and  ordering  judgment 
for  the  receiver  stated : 

"The  answer  is  no.  Respondent  does  not  claim 
any  priority  by  reason  of  the  various  statutes 
creating  liens  or  otherwise  establishing  priority 
of  debts.  (See,  for  example,  Rem,  Rev.  Stat.  §§1129, 
1131-4,  1132,  1141,  1149,  1154,  1156,  7682,  11260.) 
Respondent  was  not  entitled  to  a  greater  percent- 
age because  of  any  security  it  held,  for  it  held  none. 
It  is  this  fact  which  distinguishes  the  instant  case 
from  the  cases  cited  by  respondent  (citing  cases). 

"Respondent  was  not  entitled  to  a  greater  per- 
centage because  of  credit  extended  to  the  insolvent 
in  connection  with  the  sale  of  the  motor,  whether 
or  not  the  motor  was  resold  at  a  profit,  for  the 
state  preference  act  expressly  limits  any  setoff  to 
credit  or  credits  given  wholly  within  the  four 
months'  period.  *  *  * 

"Since  respondent,  as  a  claimant  against  the 
estate  of  the  insolvent,  would  not  have  been  en- 
titled to  a  greater  percentage  of  its  claim  than 
any  other  unsecured  creditor,  then,  under  the  test 
referred  to  above,  it  was  in  the  same  class  with 
them.  The  payment  in  question  was  accordingly  a 
preference.    Since  the  preference  was  extended 
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within  the  four  months'  period,  it  was  voidable  and 
recoverable  in  this  action.  Rem.  Supp.  1941, 
§  5831-6. 

"Respondent,  in  its  argmnent,  has  emphasized 
the  fact  that  the  motor  was  resold  at  a  profit.  To 
the  extent  that  this  is  intended  to  show  that  re- 
spondent is  in  a  different  class  than  other  unse- 
cured creditors,  it  is  answered  by  what  has  been 
said  above.  On  the  other  hand,  if  it  is  contended 
that  this  circumstance  shows  that  the  payment  in 
question  did  not  diminish  the  insolvent's  estate, 
and  so  was  not  a  transfer  of  property  within  the 
meaning  of  the  act,  such  contention  is  negatived 
by  the  express  term  of  Rem.  Supp.  1941,  §  5831-7, 
quoted  above. 

"Whatever  may  have  been  the  law  prior  to  the 
enactment  of  the  state  preference  act  in  1941,  the 
legislature  has  now  provided,  with  respect  to  pref- 
erence payments  made  in  discharge  of  unsecured 
credits,  a  definite  cut  off  date,  represented  by  the 
beginning  of  the  four  months'  period.  There  may 
be  inquiry  beyond  that  date  with  respect  to  any 
claim  that  a  preference  represents  payment  of  a 
credit  which  has  priority  or  lien  protection  under 
statute,  or  which  is  secured  by  agreement  of  the 
parties.  But  absent  such  a  claim,  all  inquiry  re- 
garding the  status  of  a  preference  is  limited  to 
what  took  place  within  the  four  months'  period. 
Thus  secured  or  unsecured  credits  received  by  the 
insolvent  from  the  creditor  within  four  months' 
period  may  be  set  off'  against  the  preference, 
whether  or  not  the  insolvent  made  a  profit  on  the 
transaction.  But  credits  received  by  the  insolvent 
from  the  creditor  prior  to  the  four  months '  period, 
unless  enjoying  statutory  priority  or  secured  in 
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some  manner,  may  not  be  set  off  or  taken  into  con- 
sideration in  any  other  way,  whether  or  not  the 
insolvent  made  a  profit  on  the  transaction. 

"For  the  same  reason,  that  is,  that  the  cut  off 
date  provided  in  Rem.  Siipp.  1941,  §5831-7,  is  now 
controlling  as  to  the  type  of  transaction  in  question, 
respondent's  other  contentions  to  the  effect  that 
the  sale  of  the  motor  and  the  payment  were  made 
'contemporaneous';  that  the  payment  was  made 
'in  the  ordinary  course  of  business';  and  that  the 
payment  was  made  in  connection  with  a  transac- 
tion the  'net  result'  of  which  was  to  increase  the 
value  of  the  estate,  are  inapposite,  assuming  that 
they  are  meritorious  in  other  respects." 

Even  if  the  District  Court  intended  by  its  conclusion 
that  the  transaction  was  a  cash  transaction  in  the 
"popular  sense"  because  a  check  was  to  be  mailed  after 
the  warehouse  receipt  was  received,  such  conclusion 
would  not  sustain  a  finding  that  the  ultimate  payment 
of  the  check  was  not  a  statutory  "preference."  The 
determining  point  is  that  the  funds  of  the  insolvent 
corporation  were  diminished  within  the  four-months 
period  (by  payment  out  of  it  bank  account)  for  a 
debt  created  prior  to  the  four-months  period.  This  is 
emphasized  in  the  following  quotation  from  Stern  v. 
Lone,  32  Wn.(2d)  783,  203  P.  (2d)  1074,  the  court 
stating : 

"We  are,  of  course,  not  here  concerned  with 
what  constitutes  payment  with  respect  to  the  stat- 
ute of  frauds,  nor  are  we  primarily  concerned  with 
the  date  when  Lone  received  'payment'  for  his 
corn.  Our  statutory  definition  of  'preference' 
quoted  earlier  in  this  opinion,  contemplates  two 
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kinds  of  preferences:  (1)  suffering  a  judgment, 
and  (2)  a  transfer  of  any  of  the  property  of  the 
corporation.  No  judgment  is  involved  in  this  case. 
We  are  primarily  concerned  here  with  whether  or 
not  the  property  of  the  corporation  was  diminished 
by  a  transfer  of  corporate  property  to  Lone,  and 
if  so,  was  the  transfer  made  more  than  four  months 
before  May  9,  1947,  or  within  that  four  months  ?  In 
deciding  the  question  before  us,  the  word  'transfer' 
is  the  key  word,  not  'payment'." 

The  determination  of  whether  a  payment  is  prefer- 
ential when  a  transfer  is  made  to  an  unsecured  creditor 
is  dependent  solely  upon  what  occurs  within  the  four- 
months'  period.  See  Seattle  Assoc,  of  Credit  Men  v. 
Hudson,  135  Wash.  Dec.  643,  214  P.  (2d)  681,  quoted 
above. 
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SUMMARY  AND  CONCLUSION 

Appellant  contends: 

(a)  That  appellee  became  a  creditor  of  Chemurgy 
on  January  3,  1947  when  he  sold  and  delivered  wheat 
to  Chemurgy  (said  date  is  prior  to  the  conmiencement 
of  the  four-months'  statutory  preference  period)  ; 

(b)  On  February  3,  1947  (which  is  within  the  four- 
months'  statutory  preference  period),  the  sum  of 
$1,627.50  was  transferred  from  the  assets  of  Chemurgy 
to  appellee  in  payment  of  said  debt; 

(c)  Since  this  payment  diminished  the  assets  of 
Chemurgy  and  was  in  payment  of  an  existing  obliga- 
tion it  was  a  "preference"  within  the  meaning  of  the 
Washington  preference  statute  (Rem.  Rev.  Stat. 
§  5831-4(c))  and  recoverable  by  the  appellant  as  trus- 
tee (Rem.  Rev.  Stat.  §  5831-6). 

Appellant  submits  that  the  judgment  of  the  District 
Court  should  be  reversed  with  instructions  to  enter 
judgment  for  appellant  as  prayed  for  in  the  Complaint. 

Respectfully  submitted, 

Eggerman,  Rosling  &  Williams 

DeWitt  Williams 

Attorneys  for  Appellant 
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Adolph  W.  Engstrom,  Trustee  in  Bank-  \ 
ruptcy  for  Northwest  Chemurgy  Co- 1 
operative,  a  corporation,  Bankrupt,       f 

Appellant,)  ^(^-  12734 
vs. 
Arthur  Benzel, 
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Northern  Division 


BRIEF  OF  APPELLEE 


JURISDICTION 
District  Court 

This  is  an  action  by  a  trustee  in  bankruptcy  to  re- 
cover payment  of  moneys  alleged  to  be  a  preference 
and  voidable  under  the  laws  of  the  State  of  Washing- 
ton, Rem.  Rev.  Stat.  §  5831-4  §  5831-6,  (Complaint 
Tr.  3-6).  Jurisdiction  is  conferred  upon  the  Dis- 
trict Court  by  virtue  of  Sec.  70  (e)  (3)  of  the  Bank- 
ruptcy Act  (U.  S.  C.  A.,  §  110  (e)  (3). 

Circuit  Coiut 

The  appeal  here  is  from  a  final  decision  of  the 
District  Court  for  the  Eastern  District  of  Washing- 
ton, Northern  Division,  entered  October  5,  1950  (Tr. 
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28-29),  dismissing  the  action  of  the  trustee  in  bank- 
ruptcy and  this  court  is  vested  with  jurisdiction  by 
virtue  of  Title  28,  U.  S.  Code  §1291,  (28  U.  S.  C.  A., 
§1291). 

STATUTES  INVOLVED 

Appellant's  action  is  based  upon  Rem.  Rev.  Stat, 
of  the  State  of  Washington,  being  §5831-4  and 
§5831-6  (Laws  of  1941,  Chap.  103)  as  set  forth  in 
appellant's  brief.  A  Preference  is  claimed.  ''Pref- 
erence" is  defined  by  sub-paragraph  (c)  Rem.  Rev. 
Stat.  5831-4  as  follows: 

"  'Preference'  means  a  judgment  procured  or 
suffered  against  itself  by  an  insolvent  corpora- 
tion or  a  transfer  of  any  of  the  property  of  such 
corporation,  the  effect  of  the  enforcement  of 
which  judgment  or  transfer  at  the  time  it  was 
procured,  suffered,  or  made,  would  be  to  enable 
any  one  of  the  creditors  of  such  corporation  to 
obtain  a  greater  percentage  of  his  debt  than  any 
other  creditor  of  the  same  class."  (L.  '41,  eh. 
103,  §1) 

It  is  apparent  from  reading  the  statute  that  the  lang- 
uage of  the  definition  refers  to  payment  of  a  pre- 
existing debt  and  was  never  intended  to  apply  to  a 
cash  sale  where  delivery  of  goods  and  payment  there- 
for are  concurrent  and  mutually  dependent  acts,  or 
where  the  check  accepted  in  payment  of  such  goods 
was  dishonored  on  presentation. 

STATEMENT  OF  THE  CASE 

The  appellant  and  appellee  each  presented  differ- 
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ent  versions  of  the  transaction  in  question  as  con- 
tained in  the  "Agreed  Statement  of  Facts."  In  view 
of  the  conclusions  of  the  Honorable  Sam  M.  Driver, 
Judge  of  the  United  States  District  Court,  it  will  be 
properly  assumed  in  presenting  appellee's  statement 
of  the  case  that  the  District  Court  adopted  appellee's 
version  of  the  transaction  in  question  as  follows : 

On  January  3,  1947,  the  Defendant  Benzel  desired 
to  sell  and  Chemurgy  desired  to  buy  1000  bushels  of 
wheat  represented  by  a  negotiable  warehouse  re- 
ceipt. Negotiations  looking  to  the  sale  of  the  wheat 
were  conducted  by  Mr.  R.  D.  Whitmore  on  behalf  of 
Chemurgy  and  Mr.  Ralph  Snyder  on  behalf  of  Ben- 
zel. Snyder,  as  agent  for  Benzel,  had  no  authority 
to  sell  said  wheat  except  for  cash  and  so  informed 
Whitmore  (Tr.  13). 

"*  *That  Whitmore  thereupon  informed  Sny- 
der that  the  sale  would  be  a  cash  sale  *  *  and 
promised  that  the  check  of  Northwest  Che- 
murgy would  be  mailed  January  3,  1947,  in  the 
sum  of  $1627.50,  payable  to  Benzel,  *  *"  (Tr. 
13). 

Whitmore  further  informed  Snyder  that  to  effect  a 
cash  sale  the  warehouse  receipt  in  question  must  be 
mailed  to  Chemurgy  the  same  date. 

Whitmore  selected  the  channels  (via  mail) 
through  which  delivery  of  the  check  and  warehouse 
receipt  were  to  be  accomplished.  Benzel  resided  in 
Ralston,  Washington  and  Chemurgy  is  located  in 
Wenatchee,  Washington  (Tr.  12). 
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That  although  the  delivery  of  the  warehouse  re- 
ceipt and  the  check  in  payment  therefor  were  to  be 
simultaneous  acts,  Chemurgy  failed  to  mail  the  check 
on  January  3,  1947.     (Tr.  13). 

Chemurgy's  check  was  dated  January  13,  1947, 
and  received  by  Benzel  January  14,  1947. 

Benzel  never  at  any  time  authorized  Chemurgy  to 
delay  either  payment  or  delivery  of  the  check. 

That  the  check  was  deposited  by  Benzel  in  the 
Ritzville  Branch  of  the  Old  National  Bank  on  Jan- 
uary 18,  1947,  presented  for  collection  to  Wenatchee 
Valley  Branch,  Seattle-First  National  Bank  and  re- 
turned "because  there  were  no  funds  on  deposit  *  *  to 
pay  said  check."    (Tr.  14-15). 

Benzel  then  contacted  Whitmore  and  Whitmore 
by  letter  dated  January  22,  1947,  falsely  advised 
Benzel  that  the  check  had  been  returned  by  the  bank 
in  error  and  requested  Benzel  to  re-deposit  the  check 
(Tr.  15)  (Exhibit ''B"Tr.  17). 

Benzel  re-deposited  the  check  and  the  same  was 
received  by  Wenatchee  Valley  Branch  Seattle-First 
National  Bank  January  27,  1947,  but  was  not  paid 
for  lack  of  funds  until  February  3, 1947. 

Upon  oral  argument  and  briefs  and  based  on  the 
''Agreed  Statement  of  Facts"  the  District  Court 
found  "*  *  that  the  plaintiff  has  failed  to  sustain  the 
burden  of  proving  that  the  transaction  constituted 
an  unlawful  preference  and  was  other  than  a  cash 
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transaction."    (Paragraph  III  Findings  of  Fact  and 
Conclusions  of  Law  Tr.  26). 

The  District  Court  thereupon  concluded  as  fol- 
lows: 

I. 

That  payment  of  said  check  out  of  the  funds  of 
Chemurgy  on  deposit  with  the  Wenatchee  Valley 
Branch  of  the  Seattle-First  National  Bank  on  Feb- 
ruary 7,  1947,  was  not  such  a  transfer  to  the  defend- 
ant of  the  property  of  said  involvent  Northwest  Che- 
murgy Cooperative  as  to  constitute  an  unlawful  pre- 
ference within  the  meaning  of  Rem.  Rev.  Stat,  of  the 
State  of  Washington,  §5831-4,  as  the  transaction 
was  in  substances  and  effect  a  cash  transaction  and 
there  was  no  intent  on  the  part  of  either  party  to 
create  a  debtor-creditor  relationship. 

The  District  Court  thereafter  on  October  5,  1950, 
entered  its  Judgment  dismissing  appellant's  action 
(Tr.  28-29). 

INTRODUCTORY  ARGUMENT 

1.  AS  A  MATTER  OF  FACT :  The  transaction 
in  question  was  a  cash  sale  as  shown  by  the  "Agreed 
Statement  of  Facts"  (Tr.  10-16),  and  therefore  not 
a  "Preference"  as  defined  by  Rem.  Rev.  Stat.  5831-4 
(c). 

2.  AS  A  MATTER  OF  LAW :  "Where  the  buyer 
of  goods  pays  for  the  same  by  a  check,  which  is  dis- 
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honored  on  presentation,  the  seller  may  retake  the 
goods  or  recover  the  proceeds  thereof  from  the  trus- 
tee in  bankruptcy  of  the  buyer,  Perpall  (1919)  168 
C.  C.  A.  104,  256  Fed.  758"  (31  A.  L.  R.  586  note 
"e  creditor  of  buyer") . 

ARGUMENT 
I. 

In  the  absence  of  an  agreement  to  the  contrary,  it 
is  presumed  that  a  sale  of  personal  property  is  a  cash 
sale. 

II. 

Where  upon  a  cash  sale  of  wheat  a  check  is  ac- 
cepted as  means  of  payment,  such  payment  is  condi- 
tional only  and  between  the  immediate  parties  title 
in  the  buyer  does  not  become  absolute  until  the  check 
is  paid. 

m. 

Where  a  seller  accepts  payment  of  goods  by  a 
check  dishonored  on  presentation,  the  seller  may 
either  recover  the  proceeds  of  the  sale  or  retake  the 
property  from  a  trustee  in  bankruptcy  of  the  buyer 
for  the  reason : 

(a)  Payment  by  check  is  required  by  commer- 
cial necessity  to  be  a  conditional  payment. 

(b)  Title  to  the  goods  does  not  pass  until  the 
check  is  paid. 

(c)  General  creditors  have  no  legal  or  moral 
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right  to  the  property  so  acquired  as  no  consideration 
flows  to  seller  until  payment  of  the  check. 

(d)  Relinquishment  of  seller's  right  to  retake 
the  property  creates  a  present  consideration  for  the 
subsequent  payment  of  a  dishonored  check. 

I. 

In  the  absence  of  an  agreement  to  the  contrary,  it  is  presumed 
that  a  sale  of  personal  property  is  a  cash  sale. 

The  ''Agreed  Statement  of  Facts"  demonstrates 
conclusively  that  a  cash  sale  of  wheat  was  effected  by 
Benzel  and  Chemurgy.  Even  in  the  absence  of  the 
"Agreed  Statement  of  Facts"  we  arrive  at  the  same 
conclusion.  Credit  was  not  extended  to  Chemurgy, 
nor  did  Benzel  extend  the  time  in  which  payment  was 
to  be  made  to  him.  Delivery  of  the  warehouse  re- 
ceipt representing  the  wheat  to  be  sold  was  made 
through  the  customary  channels  of  commerce  (via 
mail)  and  at  the  request  of  Chemurgy.  It  was  agreed 
the  sale  would  be  for  cash.  The  delivery  of  the  ware- 
house receipt  and  the  check  in  payment  therefor  were 
concurrent  and  mutually  dependent  conditions.  It 
is  commercially  impracticable,  as  suggested  by  ap- 
pellant, to  treat  the  delivery  of  negotiable  paper  and 
the  acceptance  of  payment  therefor  by  check  as  a 
credit  transaction.  Such  is  not  the  policy  of  the  law 
nor  the  custom  of  the  trade.  To  so  hold  would  place 
an  unnecessary  burden  on  commerce  and  would  pre- 
vent the  sale  of  millions  of  bushels  of  wheat  annually 


8 
except  on  overburdening  escrow  arrangements.  Mil- 
lions of  bushels  of  wheat  are  sold  for  cash  by  the  en- 
dorsement and  delivery  of  negotiable  warehouse  re- 
ceipts in  exchange  for  checks  in  payment  thorefor. 
It  would  be  relatively  impossible  for  any  warehouse- 
man to  keep  sufficient  funds  on  hand  to  pay  for  the 
purchase  of  wheat  in  cash. 

Washington  is  by  statute  committed  to  the  rule 
that  delivery  of  goods  and  payment  therefor  are  con- 
current conditions,  each  dependent  on  the  other. 
Rem.  Rev.  Stat.,  Laws  of  the  State  of  Washington, 
^5836-Jf2  is  quoted  as  follows: 

"Delivery  and  payment  are  concurrent  con- 
ditions. Unless  otherwise  agreed,  delivery  of 
the  goods  and  payment  of  the  price  are  concur- 
rent conditions;  that  is  to  say,  the  seller  must 
be  ready  and  willing  to  give  possession  of  the 
goods  to  the  buyer  in  exchange  for  the  price  and 
the  buyer  must  be  ready  and  willing  to  pay  the 
price  in  exchange  for  possession  of  goods."  (L. 
'25,  Ex.  Ses.,  p.  372,  §  Jp2). 

Consequently,  where  a  check  is  accepted  as  payment 

for  personal  property,  payment  is  conditional  and 

title  to  the  property,  as  between  the  parties,  does  not 

pass  until  the  check  is  paid  on  presentation.    If  such 

check  is  presented  and  payment  is  refused  for  want 

of  funds  the  seller  can  elect  to  retake  the  property  or 

recover  the  proceeds  thereof.     This  proposition  is 

fully  supported  and  is  the  Washington  rule  as  shown 

by  subsequent  cited  authority. 

Since  Benzel  and  Chemurgy  did  not  agree  to  give, 
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extend  or  accept  credit  the  transaction  even  in  the 
absence  of  the  "Agreed  Facts,"  is  presumed  to  be  a 
cash  sale.  A  precise  and  well  worded  definition  of 
the  general  rule  appears  in  Gustafson  v.  Equitable 
Loan  Association,  186  Minn.  236,  243  N.  W.  106 
(1932)  at  page  107  of  the  Reporter. 

"In  the  absence  of  evidence  indicating  that 
credit  is  to  be  given,  a  sale  is  presumed  to  be  for 
cash.  In  the  instant  case,  it  was  expressly 
stated  that  the  sale  was  to  be  for  cash." 

In  the  case  at  bar,  it  was  expressly  stated  by  Whit- 
more  representing  Chemurgy  that  the  sale  was  to  be 
for  cash. 

"Whitmore  thereupon  informed  Snyder  that 
the  sale  would  be  a  cash  sale."     (Tr.  13). 

The  writer  quotes  again  from  page  107,  Gustafson 

V.  Equitable  Loan  Association  (supra). 

"Payment  and  delivery  in  the  sale  of  per- 
sonal property  are  concurrent  and  mutually  de- 
pendent acts.  If  the  payment  is  evaded  by  the 
purchaser  upon  getting  possession  of  the  prop- 
erty, the  seller  may  immediately  reclaim  the 
property;  the  title  in  such  case  not  passing  to 
the  purchaser,  the  delivery  being  merely  condi- 
tional, and  the  purchaser  taking  simply  as  trus- 
tee for  seller  until  the  condition  is  performed." 

Although  all  facts  indicate  a  cash  sale  of  wheat  in 

the  ordinary  course  of  business  the  transaction  would 

not  be  different  in  the  absence  of  the  agreed  facts.    A 

cash  sale  is  presumed.    No  presumption  of  extension 

of  credit  arises  from  the  acceptance  of  a  check  in 

payment  of  goods,  or  that  the  check  is  absolute  pay- 
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ment  for  the  goods.     On  the  contrary,  the  rule  is 

otherwise.     Again  quoting  from  Gustafson,  supra 

at  page  107 : 

"A  check  is  not  payment.  It  is  only  so  when 
the  cash  is  received  on  it.  There  is  no  presump- 
tion that  a  creditor  takes  a  check  in  payment, 
arising  from  the  mere  fact  that  he  accepts  it 
from  his  debtor.  The  presumption  is  just  the 
contrary.  Where  payment  is  made  by  check 
drawn  by  a  debtor  on  his  banker,  this  is  merely 
a  mode  of  making  a  cash  payment,  and  not  giv- 
ing or  accepting  a  security.  Such  payment  is 
only  conditional,  or  a  means  of  obtaining  the 
money.  In  one  sense  the  holder  of  the  check 
becomes  the  agent  of  the  drawer  to  collect  the 
money  on  it ;  and  if  it  is  dishonored  there  is  no 
accord  and  satisfaction  of  the  debt.  *  *  Where 
goods  are  sold  for  cash  on  delivery  and  payment 
is  made  by  the  purchaser  by  check  on  his  banker, 
such  payment  is  only  conditional,  and  the  de- 
livery of  the  goods  also  only  conditional ;  and  if 
the  check  on  due  presentation  is  dishonored,  the 
vendor  may  retake  the  goods."  (Cited  cases 
omitted ) .  "It  follows  that  the  title  never  passed 
from  plaintiff  to  Madden." 

n. 

Where  upon  a  cash  sale  of  wheat  a  check  is  accepted  as 
means  of  payment,  such  payment  is  conditional  only  and  be- 
tween the  immediate  parties  title  in  the  buyer  does  not  become 
absolute  until  the  check  is  paid. 

The  proposition  of  law  above  is  not  only  control- 
ling in  the  case  at  bar,  but  is  the  Washington  rule 
and  is  adhered  to  by  Federal  Courts  and  courts  gen- 
erally : 

In  Quality  Shingle  Co.  v.  Old  Oregon  Lumber  & 
Shingle  Co.,  110  Wash.  60,  187  Pac.  705,  the  Wash- 
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ington  Supreme  Court  had  before  it  a  case  in  which 
the  seller  delivered  a  non-negotiable  bill  of  lading  for 
shingles  upon  receiving  a  check  for  the  purchase 
price.  The  check  v^as  subsequently  dishonored  for 
lack  of  funds.  Even  though  the  rights  of  a  third 
party  had  intervened,  the  court  held  at  page  63  of 
the  Washington  Report: 

"That  the  sale  agreement  entered  into  be- 
tween respondent  and  the  Shepard-Traill  Com- 
pany was  an  agreement  for  a  cash  sale,  that 
Shepard-Traill  Company  obtained  possession  of 
the  bill  of  lading  by  giving  its  check  for  the 
agreed  purchase  price  to  respondent  and  by  rep- 
resenting to  the  respondent  that  the  check  would 
be  paid  upon  presentation,  that  respondent  took 
the  check  believing  in  good  faith  that  it  was  in 
fact  being  paid  for  the  shingles  in  cash,  and  that 
the  check  was  promptly  in  due  course  presented 
for  payment  which  payment  was  refused,  we 
think  is  quite  clear. 

''It  seems  to  us  to  follow,  in  the  light  of  ele- 
mentary rules  of  law,  that,  as  between  respond- 
ent and  Shepard-Traill  Company,  the  title  to 
the  shingles  did  not  pass  from  respondent  to 
Shepard-Traill  Company  upon  it  receiving  the 
bill  of  lading  for  the  shingles  and  giving  its 
check  to  respondent  therefor." 

The  same  result  was  reached  in  Standard  Invest- 
ment Co.  V.  Town  of  Snow  Hill,  N.  C,  78  Fed.  (2d) 
33,  where  a  negotiable  bond  was  sold  and  the  check  in 
payment  therefor  dishonored  on  presentation  as 
shown  by  the  language  of  the  Fourth  Circuit  Court 
appearing  at  page  35  as  follows : 

"P.  35.  There  can  be  no  question,  we  think 
but  that  the  title  of  the  bank  was  defective.  The 
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sale  was  a  cash  transaction,  in  which  the  pas- 
sage of  title  depended  on  payment ;  and  it  is  well 
settled  that,  in  absence  of  special  agreement  to 
the  contrary,  a  check  is  conditional  payment 
only  and  does  not  operate  to  effect  payment  un- 
less it  is  itself  paid  (Citing  Federal  cases  here 
omitted).  The  rule  that  a  check  of  the  debtor 
is  merely  conditional  payment  applies  to  obliga- 
tions arising  out  of  immediate  transactions,  as 
well  as  to  payment  of  antecedent  debts;  and, 
where  there  is  a  sale  for  cash  on  delivery,  and 
payment  is  made  by  check  of  the  buyer,  such 
constitutes  only  conditional  payment.  Until  the 
check  is  itself  paid,  the  title,  as  between  the 
parties,  passes  only  conditionally;  and,  upon 
dishonor  of  the  check,  the  seller  may  rescind  the 
transaction  and  reclaim  that  with  which  he  has 
parted."     (Citing  Federal  cases  here  omitted). 

That  the  proposition  for  which  appellee  contends 
is  not  only  the  Washington  and  Federal  rule  but  the 
rule  adopted  by  courts  generally,  see  (J.  W.  Young 
V.  Harris  Cortner  Company  et  al,  152  Tenn.  15,  268 
S.  W.  125,  54  A.  L.  R.  516,  and  Anno.  54  A.  L.  R. 
526).  (See  also  Anno.  31  A.  L.  R.  578-581)  (46  Am. 
Jur.  ''Sales"  Sec.  564  p.  708). 

In  contradistinction  to  appellant's  position,  it  is 
noted  that  Mr.  Williston  on  Sales  also  recognizes  this 
rule.  See  the  Young  case  (supra)  at  pages  518-519 
(pages  reference  to  A.  L.  R.) 

"Upon  principle  we  are  unable  to  distinguish 
the  instant  cause  from  that  of  a  sale  made  over 
a  counter  where  the  seller  was  induced  to  accept 
a  check  as  cash.  Such  transactions  are  treated 
by  the  authorities  as  conditional  sales,  the  title 
not  passing  until  the  condition  (the  payment  of 
the  check)  is  complied  with,  or,  as  stated  by  Mr. 
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Williston,  the  purchaser  only  has  a  contract 
right  until  the  price  is  paid." 

(In  the  Young  case,  supra,  the  cotton  sold  was 
represented  by  a  negotiable  warehouse  receipt  and 
Tennessee  has  adopted  the  Uniform  Sales  and  Nego- 
tiable Warehouse  Receipts  Acts). 

m. 

Where  a  seller  accepts  payment  of  goods  by  a  check  dis- 
honored on  presentation,  the  seller  may  either  recover  the  pro- 
ceeds of  the  sale  or  retake  the  property  from  a  trustee  in  bank- 
ruptcy of  the  buyer  for  the  reason: 

(a)  Payment  by  check  is  required  by  commercial  necessity 
to  be  a  conditional  payment. 

(b)  Title  to  the  goods  does  not  pass  until  the  check  is  paid. 

(c)  General  creditors  have  no  legal  or  moral  right  to  the 
property  so  acquired  as  no  consideration  flows  to  seller  until 
payment  of  the  check. 

(d)  Relinquishment  of  seller's  right  to  retake  the  property 
creates  a  present  consideration  for  the  subsequent  payment  of 
a  dishonored  check. 

The  rule  above  as  contended  for  by  appellee  has  so 
long  been  the  rule  adopted  by  Federal  Courts  that  the 
proposition  for  many  years  has  not  been  seriously 
disputed. 

The  rule  is  adhered  to  and  followed  by  the  Federal 
Court  in  the  following  cases : 

In  Re  A.  0.  Brown  &  Co.,  189  Fed.  442. 

In  Re  Perpall,  256  Fed.  758. 

Marion  Mach.  Foundry  v.  Giraud,  285  Fed.  160. 

Hough  V.  Atchison  T.  &  S.  F.  Ry.  Co.,  34  Fed. 

(2d)  238. 
In  Re  Z.  J.  Fort-Tidwell  Co.,  34  Fed.  (2d)  238 
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In  each  of  the  above  cited  cases  the  check  received  as 
payment  was  dishonored  on  presentation  (Note  sight 
draft  in  Hough  case  treated  as  worthless  check) . 

The  writer  will  quote  at  length  from  the  Hoiigh 
case,  supra,  but  will  first  adopt  the  language  of  the 
annotator  appearing  in  31  A.  L.  R.  586, 

''Where  the  buyer  of  goods  pays  for  the  same 
by  check,  which  is  not  paid,  the  seller  may  retake 
the  goods  or  recover  the  proceeds  thereof  from 
the  trustee  in  bankruptcy.  Re  Perpall  (1919) 
168  C.  C.  A.  104,  256  Fed.  758." 

"As  between  the  trustee  in  bankruptcy  of  the 
buyer  and  the  seller,  actual  fraud  in  inducing 
the  seller  to  deliver  the  goods  need  not  be  shown ; 
it  is  sufficient  in  this  regard  if  the  sale  was  made 
upon  condition,  which  was  never  performed. 
The  fact  that  the  seller  accepted  a  check  which 
was  never  paid  does  not  affect  his  right  to  claim 
goods  delivered  under  the  belief  that  the  check 
would  be  paid,  although  given  in  payment  of 
other  goods,  payment  being  a  condition  to  de- 
livery. Marion  Mach.  Foundary  &  Supply  Co. 
V.  Giraud  (1922)  285  Fed.  160." 

In  the  Hough  case,  supra,  the  court  treated  the  sight 
drafts  as  worthless  checks.  The  court  at  page  240 
recognizes  the  fact  that  checks  are  the  usual  method 
of  consummating  cash  transactions  of  this  kind  and 
points  out  that  the  "preference"  must  be  at  the  ex- 
pense of  the  other  creditors  before  it  is  voidable. 

"Again,  the  Bankrupt  Law  undertakes  to  pre- 
vent one  creditor  from  obtaining  a  preference 
at  the  expense  of  other  creditors  in  like  situa- 
tion. 'Cash  transactions  are  not  within  the  pro- 
hibition.' Remington  on  Bankruptcy  (3d  Ed.) 
Sec.  1695.    The  use  of  checks  or  their  equivalent 
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is  the  accepted  method  of  consummating  cash 
transactions  of  this  size." 

Continuing  in  the  language  of  the  Court : 

"In  re  Perpall,  256  F.  758.  And  in  another 
case  of  the  same  title  (271  F.  466)  the  same 
court  declined  to  require  a  creditor  to  pay  back 
to  the  trustee  the  proceeds  of  a  check  which  he 
had  received  for  the  purchase  price  of  bonds, 
notwithstanding  the  fact  that  the  check  was  re- 
ceived and  paid  after  the  filing  of  the  petition 
in  bankruptcy,  and  notwithstanding  the  fact 
that  some  hours  elapsed  between  the  delivery  of 
the  bonds  and  the  receipt  of  the  check.  It  was 
held  that  the  entire  matter  was  a  cash  trans- 
action, notwithstanding  the  use  of  checks  in- 
stead of  currency,  and  notwithstanding  the 
lapse  of  a  short  period  of  time  between  the  de- 
livery of  the  bonds  and  the  receipt  of  the  check." 

In  referring  to  Illinois  Parlor  Frame  Co.  v. 
Goldman,  257  Fed.  300  (7  C.  C.  A.)  where  the  right 
to  rescind  a  contract  of  sale  arose  out  of  a  fraudulent 
sale,  the  Tenth  Circuit  Court  speaking  in  the  Hough 
case,  supra,  said: 

"But  on  June  9th  appellant  concededly  had  a 
right  to  rescind  the  fraudulent  sales  and  to  re- 
cover back  such  of  the  goods  as  were  then  in  the 
bankrupt's  possession.  Clearly  a  return  of  these 
goods  would  not  be  a  preference ;  to  the  extent  of 
their  value,  payment  could  no  more  effectuate 
a  preference ;  neither  transaction  would  dimin- 
ish the  estate  to  which  the  bankrupt  was  en- 
titled. That  appellant  did  not  expressly  assert 
a  right  of  rescission  is  immaterial;  it  relin- 
quished that  right  in  confirming  the  sale ;  it  then 
gave  up  a  property  interest  equal  to  the  value 
of  the  goods  then  on  hand.  To  that  extent  the 
transfer  was  for  a  present  consideration,  and 
not  preferential." 


16 

Just  as  clearly  the  return  of  the  warehouse  receipt 
or  the  payment  of  the  check  delivered  to  Benzel  could 
not  work  a  preference  as  Chemurgy's  estate  would 
not  be  diminished  thereby. 

The  court  in  the  Hough  case  held  that  a  preference 
does  not  arise  where  seller  recovered  goods  obtained 
by  giving  a  worthless  check. 

''Mulroney  Mfg.  Co.  v.  Weeks,  185  Iowa,  714, 
171  N.  W.  36,  it  was  held  that  where  a  bank- 
rupt secured  possession  of  goods  by  giving  a 
worthless  check,  the  recovery  of  the  goods  does 
not  constitute  a  preference.  To  the  same  gen- 
eral effect,  see  Manly  v.  Ohio  Shoe  Co.,  (4  C.  C. 
A)  25  F.  (2d)  384,  59  A.  L.  R.  413,  In  re  Weiss- 
man  (2  C.  A.  A.)  19  F.  (2d)  769,  51  A.  L.  R. 
644  *  *" 

The  general  creditors  of  Chemurgy  were  not  injured 

in  any  way  by  the  payment  of  the  check  in  question. 

The  relative  rights  of  the  parties  is  clearly  expressed 

in  the  language  of  the  Hough  case,  supra. 

"In  the  case  at  bar,  the  possession  of  the 
freight  was  procured  by  the  giving  of  sight 
drafts  which  were  dishonored  on  presentation. 
The  railway  company  had  a  right  to  recover  the 
possession  so  wrongfully  obtained.  Such  re- 
covery would  not  have  diminished  the  estate  to 
which  the  creditors  are  rightfully  entitled,  nor 
constitute  a  preference.  Accepting  payment  of 
the  draft,  in  lieu  of  recovery  of  the  goods,  is  not 
a  recoverable  preference.  From  whatever  angle 
you  may  look  at  it,  one  fact  stands  out:  The 
bankrupt  procured  possession  of  this  crate  ma- 
terial by  giving  the  equivalent  of  worthless 
check.  The  creditors  have  no  legal  or  moral 
right  to  the  crate  material,  or  its  sale  price,  with- 
out paying  the  freight." 
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From  whatever  angle  we  view  the  transaction  in 
question  Chemurgy  gained  possession  of  the  ware- 
house receipt  by  giving  a  worthless  check  therefor 
and  the  creditors  have  no  moral  or  legal  right  to  re- 
tain the  wheat  without  paying  therefor. 

It  is  unconscionable  that  the  trustee  attempts  to 
gain  a  benefit  growing  out  of  the  giving  of  a  worth- 
less check  and  the  fraudulent  acts  of  the  buyer. 

The  balance  of  this  brief  will  be  devoted  to  an- 
swering appellant  and  summary. 

It  is  not  difficult  for  appellant  to  make  a  plausible 
argument  based  on  the  implausible  conclusion  that 
the  sale  in  question  was  a  sale  on  credit. 

Appellant  does  not  cite  one  case  in  which  the  trus- 
tee in  bankruptcy  was  permitted  to  retain  property 
procured  by  issuance  of  a  worthless  check ;  nor  does 
appellant  submit  one  case  in  which  the  trustee  was 
permitted  to  recover  the  proceeds  of  a  dishonored 
check  from  a  seller  and  yet  retain  the  seller's  prop- 
erty. 

It  is  significant  that  in  all  cases  cited  by  the  ap- 
pellant, the  sale  was  either  a  sale  on  credit  or  the 
check  was  given  in  payment  of  an  antecedent  debt. 

In  Seattle  Assn.  of  Credit  Men  as  Assignee  v.  P.  D. 
L^^ster,  137  Wash.  Dec.181  (1950)  222Pac.,(2d)  843 
cited  by  appellant  as  the  cornerstone  of  his  argument 
was  an  action  in  which  credit  was  extended  by  the 
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seller  to  the  buyer  as  shown  at  page  182  (Wash. 

Dec.) : 

"The  buyer  informed  seller  in  writing:  'We 
are  also  submitting  our  check  for  the  balance 
ivith  the  distinct  understanding  that  this  check 
is  to  be  held  until  the  customer  has  paid  for  this 
shipment  in  fulV  " 

The  checks  of  the  buyer  could  not  be  presented  for 

payment  by  the  seller  until  the  subpurchaser  had 

paid  buyer  in  full. 

The  language  of  the  cited  case,  referring  to  Stern 
V.  Lone,  32  Wn.  (2d)  785,  203  Pac.  (2d)  1074,  ex- 
plodes appellant's  theory,  however,  to  the  effect  that 
the  mere  cashing  of  a  check  within  the  four-month 
prohibitionary  period  works  a  preference. 

"But  this  is  only  true,  of  course,  if  the  checks 
are  cashed  in  payment  of  an  antecedent  debt. 
Before  a  preference  may  arise,  a  transfer  of 
debtor^ s  property  must  result  in  a  diminution  of 
the  estate  available  for  his  other  creditors." 

The  writer  has  no  quarrel  with  the  result  arrived  at 
in  Seattle  Assn.  of  Credit  Men,  supra.  The  seller 
there  by  voluntary  agreement  extended  the  time  of 
payment  and  thus  extended  credit  to  the  buyer.  More 
than  that,  however,  the  seller  could  not  claim  pay- 
ment until  the  property  was  sold  to  a  subpurchaser 
and  then  only  after  the  proceeds  of  such  sale  to  the 
subpurchaser  had  been  paid  over  to  the  account  of 
the  buyer.  Under  the  facts  no  other  result  should 
obtain. 
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Seattle  Assn.  of  Credit  Men  v.  Daniels,  15  Wn. 
(2d)  393,  130  Pac.  (2d)  892,  cited  by  appellant,  was 
not  a  sales  contract,  but  one  for  work  and  service  in 
which  credit  was  extended.  The  claimant  could  not 
demand  payment  nor  was  payment  required  to  be 
made  until  receipted  bills  and  payroll  had  been  pre- 
sented, audited  and  ordered  paid.  Under  the  facts 
there  was  an  extension  of  credit  and  payment  of  a 
pre-existing  indebtedness. 

In  Stern  v.  Lone,  32  Wn.  (2d)  785,  203  P.  (2d) 
1074,  cited  by  appellant  neither  party  claimed  the 
transaction  was  a  cash  sale. 

In  Seattle  Assn.  of  Credit  Men  v.  Hudson  Mach. 
Co.,  135  Wash.  Dec.  643  (1950)  214  Pac.  (2d)  681, 
there  was  a  voluntary  extension  of  credit.  Seller 
was  one  of  a  number  of  general  unsecured  creditors 
who  had  extended  credit  to  the  insolvent.  That  the 
seller  was  an  unsecured  creditor  is  admitted.  "Re- 
spondent acknowledges  that  it  is  an  unsecured 
creditor." 

Although  appellant  argues  to  the  contrary,  the 
warehouse  receipt  in  question,  as  between  the  origi- 
nal parties  was  nothing  more  than  a  simple  contract 
in  writing  and  subject  to  all  the  defenses  both  at  law 
and  equity  existing  in  the  original  parties.  (See 
Vancouver  National  Bank  v.  Katz,  142  Wash.  306, 
252  Pac.  934). 

Neither  was  Chemurgy  a  holder  in  due  course  and 
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a  negotiable  instrument  is  subject  to  same  defenses 
as  if  it  were  non-negotiable  in  the  hands  of  a  holder 
other  than  a  holder  in  due  course  (Rem.  Rev.  Stat,  of 
Wash.  §  3449) .  Lack  of  consideration  is  a  matter  of 
defense  (Rem.  Rev.  Stat,  of  Wash.  §  3419)  and  as 
between  the  parties  it  may  be  shown  that  delivery 
was  conditional  (Rem.  Rev.  Stat,  of  Wash.  §  3407). 
As  has  been  previously  demonstrated  the  courts 
hold  that  the  acceptance  of  a  check  is  merely  a  con- 
ditional payment  and  that  in  cash  sales  the  delivery 
of  goods  and  the  payment  therefor  are  concurrent 
and  mutually  dependent  conditions.  Any  argument 
to  the  contrary  suggests  that  Chemurgy  can  gain 
greater  rights  out  of  the  issuance  of  a  worthless 
check  than  one  paid  on  presentation  for  it  is  admitted 
by  appellant  that  no  preference  would  be  claimed 
had  the  check  been  paid  on  presentation.  Chemurgy, 
by  the  acts  of  its  agents,  cannot  make  Benzel  its  in- 
voluntary creditor  by  issuing  him  worthless  paper. 

SUMMARY 

The  facts  reveal  that  Snyder  representing  Benzel 
and  Whitmore  representing  Chemurgy  entered  into 
an  agreement  for  the  cash  sale  of  wheat.  Snyder 
had  no  authority  to  sell  the  wheat  except  for  cash. 
The  delivery  of  the  wheat  receipts  and  the  check  in 
payment  thereof  were  concurrent  and  mutually  de- 
pendent acts.     The  sale  was  made  in  the  ordinary 
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course  of  business  and  the  checks  and  receipts  de- 
livered through  channels  selected  by  the  buyer.  The 
check  was  accepted  as  means  of  payment  and  title 
to  the  wheat  did  not  become  absolute  in  the  buyer 
until  the  check  was  paid.  Benzel  had  the  right  upon 
dishonor  of  the  check  to  retake  the  property  or  to  re- 
cover the  proceeds  of  the  sale.  Benzel  elected  to  re- 
cover the  proceeds  of  the  sale  rather  than  retake  the 
property.  The  waiver  of  the  right  to  Benzel  to  re- 
take the  property  is  a  sufficient  present  consideration 
passing  to  the  creditors  for  the  recovery  of  the  pro- 
ceeds of  the  sale.  That  the  creditors  have  no  moral 
or  legal  right  to  obtain  something  for  nothing  and 
that  in  such  case  Benzel  could  recover  from  the  trus- 
tee in  bankruptcy  if  he  did  not  already  have  posses- 
sion of  the  proceeds  of  the  sale. 

Appellee  submits  that  under  both  the  law  and  the 
facts  that  the  judgment  of  the  District  Court  should 
be  affirmed. 

Respectfully  submitted, 

W.  Walters  Miller 

Attorney  for  Appellee 
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Appellant, 
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THE  Eastern  District  of  Washington, 

Northern  Division 


APPELLANT'S  REPLY  BRIEF 


Appellee  purports  to  restate  the  facts  and  in  doing 
so  simply  selects  a  few  portions  of  the  Agreed  State- 
ment or  of  the  Findings  which  he  deems  favorable  to 
his  contentions.  The  pertinent  portions  of  the  Agreed 
Statement  and  Findings  are  brief,  and  appellant  sub- 
mits that  a  much  fairer  idea  of  the  facts  can  be  obtained 
from  a  reading  of  the  District  Court's  Findings  as 
quoted  in  appellant's  brief,  pp.  7,  8  or  the  Agreed  State- 
ment (Tr.  12-15).  One  result  of  this  suggested  approach 
will  demonstrate  that  the  District  Court  did  not  adopt 
"appellee's  version  of  the  transaction  in  question" 
(Appellee's  br.,  p.  3).  As  a  matter  of  fact,  the  Court  ex- 
pressly found  against  appellee  on  one  of  the  basic  points 
in  appellee's  argument,  i.e.,  the  contention  that  title 
did  not  pass  when  the  warehouse  receipt  was  delivered 
on  January  3rd,  1947.  On  this  issue  the  Court  found 
against  appellee.  Finding  II  states : 


''On  or  about  January  3rd,  1947,  the  defendant 
Arthur  Benzel,  by  endorsing  and  delivering  to 
Northwest  Chemurgy  Cooperative  a  negotiable 
warehouse  receipt  covering  1,000  bushels  of  wheat, 
sold  and  delivered  said  wheat  to  said  corporation 
at  the  agreed  net  price,  after  deducting  charges 
for  handling,  insurance  and  storage  $72.50,  of 
$6927.50"  (Tr.  25).  (Emphasis  supplied.) 

The  Agreed  Statement  shows  some  discrepancy  be- 
tween the  parties  solely  as  to  the  initial  conversation 
between  the  agents  of  the  parties.  However,  in  view  of 
the  basic  principles  of  construction  of  the  preference  I 
statute  (set  out  below)  the  controlling  facts  are  not 
what  the  parties  said  hut  what  they  actually  did  and 
what  actually  happened. 

Before  responding  directly  to  each  of  appellee 's  con- 
tentions appellant  therefore  again  refers  to  certain  of 
the  salient  principles  announced  by  the  Supreme  Court 
of  the  State  of  Washington  in  the  construction  of  the 
preference  statute  here  involved: 

SUMMARY  OF  SALIENT  PRINCIPLES  OF 
CONSTRUCTION  OF  PREFERENCE  STATUTE 

1.  There  is  a  definite  cutoif  date  represented  by  the 
beginning  of  the  four  months '  period, 

"Whatever  may  have  been  the  law  priQC^to  the 
_^       enactment  of  the  states  Preference  Act  in  3^^,  the 

ference  payments  made  in  discharge  of  unsecured 
credits,  a  definite  cutoff  date,  represented  by  the 
beginning  of  the  four  months'  period."  Seattle 
Ass'n  of  Credit  31  en  v.  Hudson  Machinery  Co.  135 
Wash.  Dec.  643  (1950)  214  P.  (2d)  681. 
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2.  Absent  a  claim  of  priority  or  statutory  lien  or 
security  by  agreement  of  the  parties  all  inquiry  regard- 
ing the  status  of  a  preferential  payment  is  limited  to 
what  takes  place  within  the  four  months'  period, 

"There  may  be  inquiry  beyond  that  date  (be- 
ginning of  the  four  months'  period)  with  respect 
to  any  claim  that  a  preference  represents  payment 
of  a  credit  which  has  priority  or  lien  protection 
under  statute,  or  which  is  secured  by  agreement  of 
the  parties.  But  absent  such  a  claim,  all  inquiry 
regarding  the  status  of  a  preference  is  limited  to 
what  took  place  within  the  four  months'  period. 
*  *  *  But  credits  received  by  the  insolvent  from 
the  creditor  prior  to  the  four  months'  period,  im- 
less  enjoying  statutory  priority  or  secured  in  some 
manner,  may  not  be  set  off  or  taken  into  consider- 
ation in  any  other  way,  whether  or  not  the  insolv- 
ent made  a  profit  on  the  transaction."  (Portion  in 
parenthesis  supplied).  Seattle  Ass'n  of  Credit  Men 
V.  Hudson  Machinery  Co.  135  Wash.  Dec.  643 
(1950)  214  P.  (2d)  681. 

3.  In  construing  an  alleged  preferential  transac- 
tion the  court  is  not  concerned  with  when  "payment" 
is  received,  but  rather  with  whether  or  not  the  property 
of  the  corporation  was  diminished  by  the  alleged  pre- 
ferential transfer, 

"We  are,  of  course,  not  here  concerned  with 
what  constitutes  payment  with  respect  to  the  stat- 
ute of  frauds,  nor  are  we  primarily  concerned  with 
the  date  when  Lone  received  'payment'  for  his 
corn.  Our  statutory  definition  of  'preference' 
quoted  earlier  in  this  opinion,  contemplates  two 
kinds  of  preferences:  (1)  suffering  a  judgment, 


and  (2)  a  transfer  of  any  of  the  property  of  the 
corporation.  No  judgment  is  involved  in  this  case. 
We  are  primarily  concerned  here  with  whether  or 
not  the  property  of  the  corporation  was  diminished 
by  a  transfer  of  corporate  property  to  Lone,  and 
if  so  was  a  transfer  made  more  than  four  months 
before  May  1947,  or  within  that  four  months.  In 
deciding  the  question  before  us,  the  word  'transfer' 
is  the  key  word,  not  'payment'/'  (emphasis  sup- 
plied). Stern  v.  Lone,  32  Wn.(2d)  785,  203  P.  (2d) 
1074. 

4.  A  preferential  transfer  occurs  when  a  check  is 
cashed,  not  when  it  is  delivered, 

' '  It  seems  clear  to  us  that  no  transfer  of  property 
was  made  by  the  delivery  of  the  check  ...  It  was 
when  the  check  was  cashed  that  corporate  assets 
were  transferred  and  a  preference  made."  Stern 
V.  Lone  32  Wn.(2d)  785,  203  P. (2d)  1074. 

5.  The  intention  of  the  parties  as  to  whether  they 
intended  the  extension  of  credit  in  the  transaction 
which  gives  rise  to  the  preferential  transfer  is  imma- 
terial, 

''That  the  parties  did  not  regard  nor  intend  the 
transaction  as  an  extension  of  credit,  makes  the 
payment  none  the  less  a  jDref erence. "  Seattle  Ass'n 
of  Credit  Men  v.  Daniels,  15  Wn.(2d)  393,  130 
P.  (2d)  892. 

Having  the  foregoing  principles,  and  the  others  set 
forth  in  appellant's  Opening  Brief,  in  mind,  we  turn 
now  to  consideration  of  the  contentions  set  forth  in 
appellee's  Answer  Brief. 


APPELLEE'S  INTRODUCTORY  STATEMENT 

1.  The  transaction  was  not  a  cash  transaction.  On 
the  facts  Whitemore  denied  that  it  was  to  be  a  cash 
transaction  (Tr.  13).  The  facts  sustain  Whitemore. 
Williston  defines  a  cash  transaction  as  a  sale  wherein 
the  seller  "declines  to  transfer  either  title  or  right  to 
possession  until  he  is  paid"  2  Williston  on  Sales  (Rev. 
Ed.)  324,  §341.  The  Court  found  that  the  wheat  was 
sold  and  delivered  on  January  3rd,  1947 — appellee  was 
not  paid  until  February  3rd,  1947.  Appellee  made  no 
effort  to  suspend  title  until  he  was  paid.  If  appellee 
had  intended  that  title  not  vest  until  after  he  was 
paid,  he  would  have  placed  the  negotiable  warehouse 
receipt  in  escrow  or  sent  it  to  the  bank  for  delivery 
upon  payment  to  his  account,  or  one  of  several  other 
alternative  methods  of  obtaining  actual  payment  prior 
to  or  at  the  time  of  delivery  of  the  negotiable  ware- 
house receipt  which  vested  title.  The  letter  transmitting 
the  warehouse  receipt  (Ex.  A,  Tr.  16-17)  did  so  with 
no  reservations,  and  by  the  postscript  recognized  that 
a  check  would  not  be  mailed  until  after  the  warehouse 
receipt  was  received  by  Chemurgy. 

The  seller  did  not  accept  a  check  delivered  or  dated 
the  same  day  as  the  delivery  of  the  wheat.  The  check 
he  received  and  accepted  was  issued,  dated  and  received 
ten  days  after  he  had  unconditionally  delivered  the 
wheat.  These  basic  facts  in  themselves  completely  dis- 
tinguish the  facts  of  this  case  from  all  of  the  cases  relied 
upon  by  appellee,  since  in  appellee's  cases  delivery  of 
title  was  usually  induced  by  the  delivery  of  a  check 
dated  and  delivered  on  the  day  the  property  involved 
was  delivered. 


Furthermore,  appellee  held  the  check  for  four  days 
before  he  even  deposited  it  for  collection  (Tr.  14) — 
a  further  indication  that  payment  was  not  a  condition 
precedent  to  the  passing  of  title.  Chemurgy  was  in  the 
business  of  manufacturing  wheat  into  glucose  and  it 
cannot  be  inferred  under  the  facts  of  this  case  that  it 
was  restrained  from  using  the  wheat  purchased  from 
Benzel  until  such  time  as  appellee  condescended  to  pass 
title  to  the  wheat  by  the  cashing  of  Chemurgy 's  check. 

2.  The  principle  that  payment  by  check  suspends  the 
passing  of  title  and  that  upon  non-payment  of  the  check 
the  property  can  he  reclaimed  (where  the  interests  of 
creditors  are  involved)  is  not  the  law  in  Washington — 
Goodtvin  v.  Bear,  122  Wash.  49,  209  Pac.  1080. 

Even  where  the  principle  is  applied  it  is  invoked  only 
in  true  cash  sales — and  this  transaction  was  not  a  cash 
sale. 

As  shown  later  in  this  brief  under  the  reply  to  appel- 
ffirt's  contention  III,  even  if  appellee  had  a  right  at  one 
time  to  reclaim  the  wheat  (which  is  not  conceded)  he 
waived  such  remedy  prior  to  the  fowr  months'  period 
and  chose  to  look  to  Chemurgy  as  his  debtor. 

The  sole  ultimate  question  is  whether  the  property 
of  an  insolvent  corporation  was  diminished  on  Feb- 
ruary 3rd,  1947,  when  money  was  paid  out  of  its  bank 
account  to  appellee.  Under  the  law  applicable  to  the 
facts  of  this  case  on  February  3rd,  1947,  appellee  had 
no  more  than  a  general  claim  against  Chemurgy  in  the 
amount  of  the  net  price  of  the  wheat  and  when  this 
claim  was  paid  the  property  of  the  insolvent  was  of 
course  diminished  by  the  amount  of  said  payment. 


I. 

Appellee  contends  (AppellfflS's  br.,  p.  7) : 
In  the  ahsevice  of  an  agreement  to  the  coyitrary  it  is 
presumed  that  a  sale  of  personal  property  is  a  cash  sale. 

Appellant  has  shown  at  pages  21  to  32  of  the  Opening 
Brief  that  the  transaction  here  involved  was  not  a  "cash 
sale." 

There  is  no  room  for  presumptions  in  this  case  as  to 
the  vesting  of  title.  The  statutes  under  which  title  vested 
in  Chemurgy  are  quoted  on  pages  22  and  23  of  appel- 
lant 's  opening  brief. 

These  statutes  are,  of  course,  by  their  terms  appli- 
cable to  endorsements  and  deliveries  of  warehouse  re- 
ceipts between  the  immediate  parties.  At  pages  19  and 
20  of  his  brief  appellee  cites  certain  sections  of  the 
Washington  statutes  with  respect  to  bills  and  notes 
(R.K.S.  3449,  3419  and  3407)  which  have  no  relevance 
to  the  statutes  quoted  on  page  22  of  appellant's  brief. 
Lest  there  be  any  suggestion  that  the  warehouse  receipt 
statutes  are  not  given  full  effect  between  the  immediate 
parties  we  refer  to  the  case  of  Kloch  Produce  Co.  v. 
Diamond  Ice  &  Storage  Co.,  90  Wash.  67,  155  Pac.  414, 
in  which  it  was  contended  that  Rem.  Rev.  Stat.  3616 
requiring  endorsement  upon  the  negotiable  receipt  of 
charges  for  storage  subsequent  to  the  date  of  the  re- 
ceipt was  not  applicable  to  the  original  parties  to  the 
receipt.  The  Supreme  Court  in  refusing  to  follow  this 
argument  stated  in  part : 

' '  Finally  it  is  argued  that,  granting  that  Section  30 
(Rem.  Rev.  Stat.  3616)  forbids  belated  surcharg- 
ing of  a  negotiable  receipt,  the  statute  really  was 
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looking  to  the  protection  of  third  parties,  and  that 
in  this  suit  between  original  parties  the  court 
should  give  the  warehouseman  this  surcharge.  Such 
doctrine,  often  tempting  to  courts,  generally  lead, 
though,  to  embarrassment.  If  we  should  let  the  rule 
vary  in  this  way  we  should  justify  endless  conten- 
tions as  to  whether  a  receipt  alleged  to  be  trans- 
ferred was  transferred  in  good  faith,  whether  the 
assignment  was  in  legal  form,  whether  the  ware- 
houseman had  actual  notice  of  it  when  it  was  not  in 
legal  form,  whether  the  transfer  was  for  value,  to- 
gether with  many  other  contentions  that  would  fre- 
quently expose  true  transferees  to  loss  on  technical 
grounds  or  put  them  to  laborious  proofs  which,  if 
we  let  this  statute  speak  for  itself,  the  paper  in  his 
hands  would  spare  him." 

"The  statute  itself  is  simple.  It  will  cause  no  hard- 
ship on  the  warehouseman  or  anybody  if  let  alone 
*  *  *  The  policy  of  the  law  was  to  make  negotiable 
receipts  usefid  in  the  highest  degree." 

Following  these  statutes,  the  cases  all  hold  that  title 
is  transferred  immediately  upon  endorsement  and  de- 
livery of  a  negotiable  warehouse  receipt.  Representa- 
tive quotations  are  as  follows : 

"The  indorsement  of  the  warehouse  certificates  to 
the  bank  transferred  the  legal  title  to  the  wheat 
and  products  which  they  represented.  The  ware- 
house certificates  so  read,  the  statutes  of  Iowa  so 
provide,  and  such  is  the  general  law  in  the  absence 
of  statute.  Section  3138a41,  1913  Supp.  to  Code  of 
Iowa ;  Gibson  v.  Stevens,  8  How.  383, 12  L.ed.  1123 ; 
Dale  V.  Pattison,  234  U.S.  399,  34  Sup.  Ct.  785,  58 
L.ed.  1370,  52  L.R.A.  (N.S.)  754."  Central  State 
Bank  v.  McFarlin,  257  Fed.  535,  537. 
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"When  the  appellant  became  the  holder  of  the  re- 
ceipt for  the  cotton  it  acquired  such  title  to  the 
cotton  as  the  person  negotiating  the  receipts  to  it 
had  the  ability  to  convey  and  it  became  the  appel- 
lee 's  duty  to  hold  possession  of  the  cotton  for  him 
'as  fully  as  if  it  'had  contracted  directly  with  him'. 
§41,  C.  218,  Laws  of  1920  (Hemingway's  Supple- 
ment of  1921,  §7957  ol)  "  Love  v.  People's  Compress 
Co.  (Miss.),  102  So.  275. 

Title  was  therefore,  by  virtue  of  the  endorsement  and 
delivery  of  the  warehouse  receipt  and  the  applicable 
statutes  of  the  State  of  Washington  immediately  vested 
in  Chemurgy.  An  examination  of  all  of  the  cases  cited 
by  defendant  will  show  that  in  none  of  them  was  a  ne- 
gotiable document  of  title  involved  as  to  which  there 
was  a  controlling  statute  mandatorily  transferring  title 
upon  endorsement  and  delivery  of  the  document  of 
title.  Since  this  last  statement  is  applicable  to  every 
case  cited  by  defendant  and  effectually  distinguishes 
every  one  of  defendant's  cases  from  the  one  here  before 
the  court,  we  will  not  discuss  separately  the  cases  cited 
by  defendant  which  are  therefore  not  in  point  and  not 
controlling  here.  The  distinction,  for  instance,  is  empha- 
sized in  the  case  of  Quality  Shingle  Co.  v.  Old  Oregon 
L.  &  S.  Co.,  110  Wash.  60  187  Pac.  705,  in  which  the 
court  makes  much  of  the  fact  that  the  transfer  to  the 
defendant  was  by  non-negotiahle  bill  of  lading  which  by 
statute  was  specifically  subject  to  existing  equities. 
There  is  no  such  limitation  on  the  statutes  above  quoted 
applicable  to  the  endorsement  and  delivery  here  in- 
volved and  the  Klock  case  above  referred  to  amply 
demonstrates  that  the  statutes  are  to  be  strictly  applied 
in  accordance  with  their  terms. 
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It  is  obvious  that  whenever  a  suspension  of  title  in 
a  sale  occurs  when  the  parties  have  not  spoken  of  the 
point,  it  is  done  as  an  inference  of  law  where  there  is 
no  statute  governing  the  situation.  However,  in  this 
case  we  have  express  statutes  under  which  title  vested 
immediately  upon  the  endorsement  and  delivery  of  the 
warehouse  receipt.  It  is  therefore  pointless  to  consider 
cases  as  authoritative  here  which  do  not  involve  and 
are  not  controlled  by  statute.  Since  title  vested  on  Jan- 
uary 3rd,  1947,  and  payment  was  not  made  until  Feb- 
ruary 3rd,  1947  (or  within  the  four  months'  period), 
it  is  obvious  that  during  said  period  Chemurgy  owed 
defendant  for  the  wheat  and  since  money  was  owed  to 
him  he  was,  of  course,  a  creditor. 

In  support  of  this  contention  appellee  also  cites  Rem. 
Rev.  Stat.  §5836-42  (Appellee's  br.,  p.  8).  But  this  stat- 
ute is  expressly  on  the  premise : 

"Unless  otherwise  agreed,  delivery  of  the  goods 
and  payment  of  the  price  are  concurrent  condi- 
tions;" 

It  has  already  been  pointed  out  that  delivery  of  the 
goods  and  payment  were  not  to  be  concurrent  in  this 
case.  The  Court  found  the  property  was  sold  and  de- 
livered on  January  3rd,  1947.  The  check  was  not  to  be 
delivered  until  after  title  had  been  conveyed  to  Chem- 
urgy (See  postscript  to  Ex.  A,  Tr.  16-17).  The  discus- 
sion between  the  agents  of  the  parties  is  immaterial — 
reference  to  a  cash  sale  does  not  make  the  agreed  acts 
a  cash  sale. 

The  case  of  Gustafson  v,  Equitahle  Loan  Association, 
186  Minn.  236,  243  N.W.106,  cited  by  appellee  (p.  9) 
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is  not  relevant.  This  was  a  replevin  case  arising  only 
on  demurrer.  The  court  held  that  under  the  pleadings 
title  to  the  property  involved  did  not  pass.  Under  the 
Washington  statutes  quoted  on  page  22  of  the  Opening 
Brief  title  did  pass  in  the  present  case.  In  the  Gus- 
tafson  case  the  court  clearly  indicated  that  its  result 
would  have  been  different  if  title  had  passed.  The  court 
stated : 

"Defendant  argues  that  plaintiff  waived  the 
cash  payment  by  voluntarily  delivering  the  dia- 
mond and  hence  title  passed  to  Madden.  In  many 
cases  such  a  question  may  he  one  of  fact  hut  upon 
the  record  hefore  us  the  contention  is  untenable; 
the  pleading  is  definite;  that  is  all  we  have."  (Em- 
phasis supplied.) 

In  the  present  case  title  passed  on  January  3rd,  1947, 
not  only  as  a  matter  of  fact,  but  also  as  a  matter  of 
statutory  law. 

The  point  that  this  was  not  a  cash  sale  is  discussed  on 
pages  21  to  33  of  the  Opening  Brief. 

II. 

Appellee  contends  (appellant's  br.  p.  10)  : 

Upon  a  cash  sale  payment  hy  check  is  conditional 
only  and  hetween  the  immediate  parties  title  in  the 
buyer  does  not  hecome  absolute  until  the  check  is 
paid. 

In  support  of  this  proposition  appeUee  cites  Quality 
Shingle  Co.  v.  Old  Oregon  Lumber  &  Shingle  Co.,  110 
Wash.  60,  187  Pac.  705;  Standard  Investment  Co.  v. 
Town  of  Snowhill  (N.C.)  78  F.(2d)  33  and  /.  W. 
Young  v.  Harris  Cortner  Co.,  152  Tenn.  15,  268  S.W. 
125. 
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The  Quality  Shingle  Co.  case  is  not  in  point,  but  if 
deemed  to  be.  it  has  been  in  effect  over-ruled  by  a  later 
Washington  case  hereinafter  referred  to.  In  the  Quality 
Shingle  ease  the  court  relies  upon  the  express  repre- 
sentation to  the  seller  that  the  check  would  be  paid  upon 
presentation.  On  this  basis  the  court  stated : 

"It  seems  to  us  to  follow  in  the  light  of  elementary 
rules  of  law  that  as  between  respondent  and  Shep- 
ard-Traill  Co.  the  title  to  the  shingles  did  not  pass 
from  respondent  to  Shepard-Traill  Co.  upon  it  re- 
ceiving the  bill  of  lading  for  the  shingles  and  giv- 
ing its  check  to  respondent  therefor." 

The  case  is  irrelevant  here  because  there  was  no  false 
representation  in  the  present  case  and  because  the  Dis- 
trict Court  by  its  findings  f  oimd  that  the  wheat  had  been 
"sold  and  delivered  to  Chemurgy"  (  Tr.  21;. 

The  later  case  of  Goodwin  v.  Bear,  122  Wash.  49.  209 
Pac.  1080  demonstrates  that  it  is  not  the  rule  in  Wash- 
ington (and  therefore  not  the  rule  of  this  case;  that 
title  is  suspended  pending  the  pa^Tnent  of  a  purchase 
price  check.  In  that  case  the  appellant  sold  12  cows  to 
one  Tarry.  By  agreement  the  cows  remained  on  appel- 
lant's farm  until  Tarrv  wanted  them.  Six  davs  later 
Tarry  gave  appellant  his  check  for  the  balance  of  the 
purchase  price  and  two  days  later  Tarry  took  the  cows  j 
from  appellant.  Appellant  kept  the  check  four  days  and 
then  deposited  it  for  collection.  Before  the  check  was 
paid  by  Tarry 's  bank  the  respondent,  Central  Bank  & 
Trust  Company,  seized  the  cattle  under  an  execution 
upon  a  judgment  against  Tarry.  Tarry  then  stopped 
pa^Tuent  on  the  check  and  through  his  agent  advised 
appellant  that  he  should  make  claim  for  the  cattle.  Ap- 
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pellant  brought  this  action  in  replevin.  The  trial  court 
held  that  title  passed  at  the  time  of  the  original  pur- 
chase on  August  17,  1921,  and  rendered  judgment 
against  appellant.  Appellant  contended  that  a  check 
cannot  be  considered  as  payment  untill  it  is  made  good 
and  cited  cases  holding  that  a  worthless  check  is  not 
in  fact  payment  and  that  goods  so  obtained  can  be  re- 
claimed. The  court,  in  affirming  the  trial  court  and 
repudiating  the  appellant's  contention  stated: 

''There  is  no  evidence  in  this  case  indicating  that 
the  check  was  not  drawn  against  sufficient  funds 
and  the  evidence  further  shows  that  the  parties 
intended  a  completed  sale  on  August  17.  //  appel- 
lant intended  to  keep  the  possession  of  the  cattle  as 
security  for  his  final  payment  he  lost  his  right  to  a 
lien  when  he  permitted  the  cattle  to  he  taken  from 
the  premises  and  thus  surrendered  his  possession. 
His  delay  of  four  days  in  presenting  his  check  pre- 
vented it  being  paid  in  the  ordinary  course  of  busi- 
ness and  if  he  were  permitted  to  prevail  in  this 
action  he  would  carry  into  effect  the  apparent  ef- 
fort of  Tarry  to  defraud  his  creditor,  the  respond- 
ent bank." 

Applying  the  foregoing  case  to  the  present  case  it  shows 
the  irrelevancy  of  appellee's  worthless  check  cases, 
demonstrates  further  the  title  to  the  wheat  here  in- 
volved passes  on  January  3, 1947,  when  it  was  delivered 
and  also  demonstrates  that  appellee's  delay  in  present- 
ing his  check  cannot  be  used  to  defeat  the  obvious  appli- 
cation of  the  Washington  Preference  Statute  in  favor 
of  Chemurgy's  creditors.  It  will  be  remembered  in  the 
present  case  (Tr.  14)  that  Benzel  also  waited  four  days 
to  deposit  his  check.  There  is  no  evidence  that  the  funds 
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of  Chemurgy  were  insufficient  when  the  check  was  de- 
livered or  during  the  days  in  which  Benzel  delayed  in 
depositing  it.  The  case  of  In  re  A,  O.  Brown  &  Co.,  189 
Fed.  442  (cited  by  appellee,  p.  13)  demonstrates  that 
the  non-payment  of  a  check  does  not  indicate  fraud 
where  a  period  of  time  (as  in  the  present  case)  must 
necessarily  elapse  between  the  mailing  of  a  check  and 
its  presentation  for  payment.  The  court  stated : 

"It  is  doubtless  the  custom  to  deposit  checks  and 
so  to  take  24  hours  to  cash  them,  and,  if  that  were 
a  part  of  the  engagement  so  that  the  check  could 
not  be  presented  for  payment  except  at  the  end  of 
24  hours,  then  the  check  w^ould  properly  be  held 
to  be  a  time  draft ;  and,  though  the  time  would  be 
short,  it  would  be  also  quite  proper  to  hold  that 
to  give  the  check  was  no  more  than  a  representa- 
tion that  at  the  end  of  24  hours  the  drawee  would 
be  in  funds.  Were  that  the  fact,  it  would  be  impos- 
sible to  show  fraud  or  a  misrepresentation  of  fact 
without  showing  that  the  drawer  did  not  intend  to 
put  the  drawee  in  funds  when  he  uttered  the 
check."  (Emphasis  supplied.) 

The  court  in  the  Brown  case  also  expressed  disap- 
proval of  those  cases  which  hold  that  delivery  by  a 
seller  upon  a  cash  sale  (assuming  solely  for  the  purpose 
of  argument  that  a  cash  sale  was  made  in  the  instant 
case)  is  not  of  itself  a  waiver  of  the  condition  of  pay- 
ment. The  court  stated : 

"In  the  other  cases  the  rule  seems  to  be  confused 
with  the  rule  which  exists  in  many  jurisdictions 
that  delivery  by  a  seller  upon  cash  sale  is  not  of 
itself  a  waiver  of  the  condition  of  payment.  I  be- 
lieve that  this  rule  is  quite  wrong  in  principle 
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(Williston  on  Sales,  §346) ;  nor  is  there  any  au- 
thority binding  upon  me.  At  least  such  a  delivery 
must  he  held  to  he  presu/mptive  evidence  of  wwiver 
and  this  appears  to  he  the  rule  in  New  York.  Os- 
hornv.  Gantz,  60  N.Y.  540."  (Emphasis  supplied.) 

Williston  also  is  very  critical  of  the  cases  which  hold 
that  vesting  of  title  is  conditional  until  a  check  repre- 
senting the  purchase  price  is  paid.  Williston  states : 

"It  is  submitted  that  such  decisions  are  unsound. 
The  reasoning  upon  which  they  rest  is  that  a  worth- 
less check  is  no  payment  of  the  price,  and  the  con- 
dition has  not  happened  upon  which  the  property 
was  to  pass.  But  the  real  question  is,  did  the  seller 
assent  to  transfer  the  ownership  in  the  goods;  and 
it  can  hardly  he  douhted  that  he  did.  If  it  were  true 
as  is  often  stated,  that  the  fact  that  the  check  is 
given  merely  in  conditional  payment  proves  that 
no  title  passes  until  the  condition  is  satisfied,  the 
same  consequence  would  follow  if  a  time  draft  were 
given  instead  of  a  check.  Such  a  result  would  oh- 
viously  he  ahsurd.  It  woidd  also  follow  that  where 
a  check  was  given  and  there  were  funds  to  meet  it, 
no  title  woidd  pass  until  the  check  was  paid,  for  a 
good  check  as  well  as  a  bad  check  is  generally  held 
only  conditional  payment.  There  is  confusion  of 
thought  in  supposing  that  the  condition  in  condi- 
tional payment  hy  means  of  negotiahle  paper  has 
any  reference  to  the  ownership  of  property  given 
in  exchange  for  the  paper.  The  condition  relates  to 
the  creditor's  right  to  revert  to  the  money  claim 
for  which  the  negotiable  paper  was  given.  If  a  seller 
should  say,  'you  must  not  deal  with  these  goods, 
though  I  have  put  them  in  your  hands,  until  I  col- 
lect the  check,'  that  would  show  an  intent  not  to 
transfer  the  property  to  the  buyer.  But  when  the 
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goods  are  pitt  into  the  buyer's  hands  without  more, 
it  can  hardly  he  doubted  that  the  seller  means  to 
allow  him  to  deal  with  them  as  his  own;  to  resell 
them  immediately  if  he  feels  inclined.  If  no  title 
passed  until  the  check  urns  paid  the  buyer  would 
be  a  tort  feasor  if  he  used  the  goods  until  the  check 
was  paid,  even  though  there  were  ample  funds  in 
the  bank  to  make  the  payment."  *  *  * 

"A  delivery  to  the  buyer  with  authority  to  use 
the  goods  immediately  should  be  conclusive  evi- 
dence of  transfer  of  the  property  in  the  absence  of 
clear  evidence,  showing  an  intention  to  reserve  the 
title."  2  Williston  on  Sales,  Revised  Ed.  346  (a) 
and  346  (b). 

As  shown  above  in  the  Bear  case  the  Washington 
court,  in  line  vdth  Williston 's  comments,  holds  that 
after  possession  is  given  title  is  not  suspended  pending 
the  pajmaent  of  a  purchase  money  check. 

The  case  of  Standard  Investment  Co.  v.  Town  of 
Snowhill  (N.C.)  78  F.(2d)  33,  (cited  by  appellee,  p.  11) 
holds  that  title  does  pass  subject  only  to  a  right  of  re- 
cision  if  the  check  is  not  paid.  The  court  stated : 

"Until  the  check  is  itself  paid,  the  title  as  be- 
tween the  parties,  passes  only  conditionally;  and 
upon  dishonor  of  the  check,  the  seller  may  rescind 
the  transaction  and  reclaim  that  v^th  which  he  has 
parted." 

The  case  of  Young  v.  Harris  Cortner  Company,  152 
Tenn.  15,  268  S.W.  125,  (cited  by  appellee,  p.  12)  is  also 
not  in  point  on  the  facts  because  in  that  case  a  check 
was  delivered  immediately  at  the  time  of  delivery  of  the 
cotton  there  involved  and  the  court  held  that : 

"Upon  principle  we  are  unable  to  distinguish 
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the  instant  cause  from  that  of  a  sale  made  over  a 
counter  where  the  seller  was  induced  to  accept  a 
check  as  cash. " 

In  the  instant  case  the  wheat  was  delivered  under 
circumstances  clearly  demonstrating  that  a  check  was 
not  to  be  given  until  sometime  later  and  after  computa- 
tions had  been  made  to  arrive  at  the  net  price.  The 
Young  case  also  relied  upon  the  doctrine  that  in  such 
cash  sales  title  does  not  pass,  which  doctrine  is  criticized 
by  Williston  as  set  forth  above,  and  not  followed  in 
Washington  as  shown  by  the  Bear  case  reviewed  above. 
Appellee  at  page  13  refers  to  the  fact  that  the  sales  in 
the  Young  case  were  represented  by  negotiable  ware- 
house receipts  but  appellee  fails  to  point  out  that  the 
court  held  the  receipts  not  negotiable  because  of  false- 
hoods appearing  thereon.  The  court  stated: 

' '  They  are  not  in  a  position  therefore  to  rely  upon 
said  receipt  because  it  speaks  a  falsehood  of  which 
they  had  knowledge"  (The  falsehood  was  that 
wheat  had  not  been  deposited  when  the  receipts 
were  issued.) 

The  statute  quoted  by  appellant  (Appellant's  Brief 
p.  22)  applies  to  negotiable  warehouse  receipts. 

III. 

Appellee  contends  (appellee's  br.  p.  13) : 
''Where  a  seller  accepts  payment  of  goods  by  a  check 
dishonored  on  presentation,  the  seller  may  either  re- 
cover the  proceeds  of  the  sale  or  retake  the  property 
from  a  trustee  in  bankruptcy  of  the  buyer/' 

This  contention  is  in  no  event  applicable  in  this  case 
because  of  the  express  holding  of  the  Supreme  Court  of 
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the  State  of  Washington  in  construing  the  preference 
statute  (which  construction  is,  of  course,  binding  in 
this  case)  that  every  payment  out  of  the  funds  of  an 
insolvent  corporation  during  the  four  months  period  is 
deemed  a  preference  unless  paid  on  a  claim  having 
priority,  or  a  claim  having  lien  protection  under  a 
statute,  or  a  claim  tvhich  is  secured  hy  agreement  of  the 
parties : 

"There  may  be  inquiry  beyond  that  date  (begin- 
ning of  the  four  months  period)  with  respect  to  any 
claim  that  a  preference  represents  payment  of  a 
credit  which  has  priority  or  lien  protection  under 
statute  or  which  is  secured  by  agreement  of  the 
parties.  But  absent  such  a  claim  all  inquiry  regard- 
ing the  status  of  a  preference  is  limited  to  what 
took  place  within  the  four  months  period."  Seattle 
Association  of  Credit  Men  v.  Hudson  Machinery 
Co.,  135  Wash.  Dec.  643,  (1950)  214  P.  (2d)  681. 

The  alleged  right  of  the  appellee  could  not,  of  course, 
under  any  circumstances  qualify  under  the  foregoing 
quotation  as  a  prior  claim  or  a  statutory  lien  claim  or  a 
claim  ^^ secured  hy  agreement/'  Furthermore,  the  doc- 
trine of  the  cases  listed  on  page  13  of  appellee's  brief  is 
in  any  event  only  applicable  in  cash  sales  where  the 
passing  of  title  is  conditioned  upon  the  payment  of  the 
purchase  price. 

There  are  good  reasons  for  the  Washington  court's 
construction  as  aforesaid  of  the  preference  statute. 

The  law  abhors  secret  liens  or  rights.  If  this  court 
were  to  find  that  this  was  a  conditional  sale,  and  give 
effect  to  such  agreement  on  any  theory,  the  court  would 
be  upholding  a  secret  lien  or  right  and  would,  at  the 
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same  time,  destroy  to  a  large  extent  the  effectiveness 
of  the  preference  act.  If  a  party  can  "sell  and  deliver" 
property  (Tr.  25)  and  by  inference  still  retain  secret 
rights  therein  which  can  be  asserted  as  against  repre- 
sentatives of  all  creditors,  then  he  can  do  so  by  oral 
agreement,  and  as  a  result  any  creditor  could  make  a 
deal  with  his  insolvent  debtor  which  would  result  in  his 
getting  a  greater  percentage  of  his  debt  than  other 
creditors  of  the  insolvent.  To  avoid  the  impact  of  the 
preference  statute,  the  debtor  and  creditor,  if  appellee's 
position  is  sound,  need  only  testify  that  they  made  a 
secret  oral  agreement  which  had  the  effect  of  reserving 
title  and  giving  the  creditor  preferred  status.  The 
impossibility  of  meeting  such  evidence  is  obvious.  Ap- 
pellee here  attempts  to  infer  a  secret  right,  which  should 
not  be  given  effect,  even  if  orally  agreed  upon. 

The  policy  of  the  Federal  Bankruptcy  Act,  to  which 
the  Washington  court  has  made  frequent  reference 
{Seattle  Ass'n  of  Credit  Men  v.  Hudson  Machinery  Co. 
135  Wash.  Dec.  643,  214  P.  (2d)  681)  is  to  require  cred- 
itors to  use  orthodox  methods  of  establishing  and  re- 
taining legal  rights  and  liens  (Chap.  70,  Public  Law, 
461,  U.  S.  Code  Cong.  Service,  1950,  page  185).  The 
purpose  of  §60-A,(6),  the  section  promulgating  the 
aforesaid  policy  is  : 

"To  make  it  certain  that  the  amendment  (to  the 
Federal  Bankruptcy  Act  giving  greater  security 
to  power  of  sales  security  transactions)  wiU  not 
validate,  in  the  hands  of  a  secured  creditor,  equit- 
able liens  where  available  means  of  proving  legal 
liens  have  not  been  employed  by  him."  U.S.  Code 
Cong.  Service  1950,  House  Report  No.  1293,  P.  263, 
267.  (Parenthetical  portion  supplied) 
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The  State  of  Washington  requires  the  recording  of 
conditional  sales,  Rem.  Rev.  Stat.  §  3790. 

We  have  already  shown  at  pages  21  to  32  of  the  open- 
ing brief  that  the  transaction  here  involved  was  not  a 
"cash  sale." 

Assuming,  however,  simply  for  the  purposes  of  the 
argument,  that  title  to  the  wheat  was  originally  only 
conditional  and  that  originally  appellee  had  a  right  to 
reclaim  the  wheat,  still  under  well  settled  and  leading 
authority  title  vested  unconditionally  without  right  of 
any  reclamation  because  appellee  failed  to  act  promptly 
upon  breach  of  the  conditions  upon  which  he  relies. 

Title  vests  even  when  a  sale  is  on  condition  unless  the 
seller  acts  promptly  upon  breach  of  condition  and  fur- 
ther vests  whenever  there  is  a  failure  of  initial  payment 
and  possession  is  allowed  to  be  retained  upon  a  new 
promise  to  pay. 

A  leading  case  on  this  point  is  Freeh  v.  Lewis,  218  Pa. 
141,  67  Atl.  45  involving  the  sale  of  two  carriages  to  be 
paid  for  on  delivery.  Payment  was  not  made  on  delivery 
and  seller  did  not  promptly  move  to  reclaim  the  prop- 
erty. In  an  action  of  replevin  to  regain  possession  the 
court  found  for  the  defendant  on  the  ground  that  title 
had  unconditionally  passed  without  right  of  reclama- 
tion. The  court  stated : 

"Possession,  however,  having  passed,  and  the 
buyer,  by  the  act  of  the  seller,  having  been  invested 
with  the  indicia  of  ownership,  the  policy  of  our  law 
requires  that  this  situation — the  possession  in  one 
and  the  right  of  property  in  another — shall  con- 
tinue no  longer  than  is  necessary  to  enable  the  seller 
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to  recover  the  goods  with  which  he  has  parted.  The 
law  gives  the  seller  the  right,  in  such  case,  to  re- 
[  claim  his  goods ;  but  he  must  do  so  promptly ;  other- 

wise he  will  be  held  to  have  waived  his  right,  and 
can  only  thereafter  look  to  the  buyer  for  the  price. 
The  question  the  present  case  suggests  is:  When 
does  this  inference  of  waiver  arise  i  Our  authorities 
admit  of  but  one  answer :  Except  when  delayed  by 
trick  or  artifice,  the  assertion  of  the  right  to  reclaim 
the  property  must  folloiv  immediately  upon  the 
buyer's  default.  This  does  not  mean  that  the  seller 
must  eo  instanti  begin  legal  proceedings  to  recover 
the  goods ;  but  it  does  mean  that  the  seller,  when  he 
discovers  that  his  delivery  is  not  followed  by  pay- 
ment, as  he  had  the  right  to  expect,  is  at  once  put  to 
his  election  whether  he  will  waive  the  condition  as 
to  payment  and  allow  the  delivery  to  become  abso- 
lute, or  retake  property;  and  that  he  is  to  allow  no 
unnecessary  delay  in  making  his  choice.  The  object 
of  the  law  is  not  to  midtiply  his  remedies  because 
of  his  disappointment.  He  may  not  continue  to  hold 
his  right  to  the  goods,  and  at  the  same  time  hold  the 
buyer  as  his  creditor.  One  or  the  other  he  must  re- 
linquish, and  do  it  promptly,  or  the  law  will  forfeit 
his  right  to  elect.  Continued  acquiescence  in  the 
buyer's  possession  of  the  goods  will  be  taken  as  a 
choice  on  his  part  to  regard  the  delivery  as  absolute, 
notwithstanding  the  buyer's  default.  The  policy  of 
the  law,  in  requiring  promptitude  in  the  assertion 
of  continued  ownership  of  the  goods,  could  easily 
be  vindicated  were  it  necessary.  It  answers  every 
purpose  here  to  show  that  the  law  requires  it.  In 
Leedom  v.  Philips,  1  Yeates,  527,  it  is  said:  'When 
the  parties  specially  agree,  it  is  obvious  that  the 
vendor  may,  by  his  contract,  renounce  the  benefit 
of  the  conditions  stipulated,  and  trust  to  the  good 
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faith  of  the  vendee  for  a  future  performance  on  his 
part.  If  one  sells  goods  for  cash,  and  the  vendee 
takes  them  away  without  payment  of  the  money, 
the  vendor  should  immediately  reclaim  them  by 
pursuing  the  party;  and  he  may  justify  the  retak- 
ing of  them  by  force. '  This  was  quoted  approvingly 
in  Bowen  v.  Burh,  13  Pa.  146;  and  it  was  there 
added  that,  'where  he  (the  seller)  lies  by,  and  makes 
no  complaint  in  a  reasonable  time,  he  consents  to 
the  absolute  transfer  of  the  property,  and  the  con- 
tract is  consequently  complete  against  all  the 
world.'  In  Backentoss  v.  Speicher,  31  Pa.  324,  ref- 
erence is  made  to  the  case  last  above  cited.  What 
we  have  quoted  from  it  was  there  approved,  and  the 
necessity  for  an  immediate  reclamation  of  the 
goods  was  emphasized.  It  is  there  said :  'This  is  the 
principle  that  is  decisive  against  the  present  plain- 
tiff. A  sale  of  goods  for  cash  is,  strictly  speaking, 
a  sale  on  condition.  The  contract  is  do  ut  des.  The 
condition  is  more  imperative  than  such  as  was  in 
this  case,  but  for  that  reason,  less  easily  waived; 
and  yet  if  the  vendor  acquiesce  in  a  possession  ob- 
tained in  disregard  of  the  condition,  he  waives  it, 
and,  though  he  may  recover  the  price  hy  action,  he 
cannot  recover  the  goods  in  specie  .  .  .  When  the 
plaintitf  found  his  condition  disregarded,  he  should 
have  promptly  reclaimed  the  goods.'  Mackaness  v. 
Long,  85  Pa.  158,  is  another  recognition  of  the  same 
doctrine  that,  unless  reclamation  of  the  property 
be  made  immediately,  the  title  passes  to  the  buyer. 
These  cases  and  others  that  might  be  cited,  follow- 
ing the  lead  of  Leedom  v.  Philips,  supra,  all 
hold  that  the  duty  is  upo7i  the  seller,  if  he  would 
retain  his  right  to  the  property,  to  proceed  prompt- 
ly; and  tve  know  of  no  case  in  which  a  contrary 
doctrine  is  asserted.  In  some  cases  the  expression, 
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'within  a  reasonable  time,'  is  used  where  the  right 
to  reclaim  is  referred  to ;  but  this  expression  sug- 
gests no  departure  from  the  rule  as  declared  in 
Leedom  u.  PkUips,  supra.  By  'reasonable  time'  is 
to  be  understood  such  promptitude  as  the  situation 
of  the  parties  and  the  circumstances  of  the  case  will 
allow.  It  never  means  an  indulgence  in  unnecessary 
delay,  or  in  a  delay  occasioned  by  the  vain  hope  and 
fruitless  effort  to  obtain  the  money  from  the  de- 
faulting buyer.  When  the  delay  is  to  be  accounted 
for  by  the  latter  consideration,  it  is  accepted  as  an 
acquiescence  in  the  delivery  and  the  acceptance  of 
the  buyer  as  a  debtor.''  *  *  * 

"The  title  to  a  chattel  passes  as  fully  after  a  con- 
ditional delivery,  tvhere  possession  is  allowed  to  be 
retained  in  consideratioyi  of  a  new  promise  to  pay, 
as  where  delivery  is  preceded  by  actual  payment. 
The  plaintiff  was  not  tricked  into  delivering  the 
carriages  to  the  defendant,  nor  was  his  delay  in 
asserting  claim  to  the  property  in  consequence  of 
any  fraud  practised.  He  reposed  confidence  in  the 
promise  of  the  defendant,  and  was  disappointed. 
His  disappointment  does  not  restore  to  him  the 
right  of  property  with  which  he  parted.  The  court 
below  submitted  it  to  the  jury  to  determine  whether 
plaintiff,  by  his  conduct,  had  waived  his  right  to 
retake  the  carriages.  The  jury  found  he  had  not, 
and  gave  the  plaintiff  a  verdict  for  the  property. 
On  appeal  to  the  superior  court,  the  judgment  of 
the  lower  court  was  affirmed.  The  ground  on  which 
the  affirmance  rested  is  thus  stated  by  the  learned 
judge  who  delivered  the  opinion :  'It  cannot  be  said, 
as  matter  of  law,  that  the  plaintiff's  conduct 
amounted  to  a  waiver  of  his  right.  In  view  of  the 
repeated  promises  of  the  defendant,  the  plaintiff 
might  well  have  been  misled  and  induced  to  post- 
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pone  proceedings  for  the  recovery  of  his  property. 
His  delay  is  evidence  ...  of  a  waiver,  but  it  is  not 
conclusive  in  view  of  the  conduct  of  the  defendant. ' 
(32  Pa.  Super.  Ct.  282)  In  this  we  cannot  concur. 
The  reasons  for  our  dissent  fully  appear  in  what 
we  have  already  said.  Reliance  upon  a  subsequent 
promise  to  pay,  that  leads  the  seller  to  refrain  from 
asserting  his  right  to  retake  the  property,  is  in 
itself  a  waiver  of  the  right,  and  makes  absolute  a 
delivery  which  in  the  first  instance  was  conditional. 
The  right  of  plaintiff  to  recover  hack  his  property 
after  he  had  delivered  it  resulted  from  the  buyer's 
failure  to  keep  his  first  promise.  His  failure  to  keep 
subsequent  promises  to  pay  could  neither  prolong 
nor  revive  that  right.  What  defendant  did  or  did 
not  do  is  a  matter  that  has  no  place  in  the  inquiry ; 
what  the  plaintiff  did  or  failed  to  do  is  the  deter- 
mining consideration.  (Emphasis  supplied.) 

It  will  be  noted  from  the  foregoing  case  that  when 
the  condition  of  the  sale  (here  assumed  to  be  for  the 
purposes  of  argument,  the  prompt  delivery  of  a  check) 
is  not  met,  the  seller  must  move  immediately  to  reclaim 
the  property,  otherwise  the  title  vests.  Title  also  vests 
for  another  reason,  that  is  where  the  seller  relies  on  a 
new  promise  to  pay  and  certainly  in  this  case  the  request 
to  redeposit  the  check  amounted  to  a  new  promise  to 
pay  by  that  procedure.  This  case  is  then  in  this  respect 
like  the  Freeh  case  just  quoted,  in  that  the  seller  instead 
of  reclaiming  his  merchandise  reposed  confidence  in 
the  promise  of  the  purchaser.  The  seller  in  this  case  is 
no  different  from  the  sellers  of  all  of  the  merchandise 
who  have  been  required  in  this  bankruptcy  proceeding 
to  return  the  purchase  price  which  they  received  under 
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the  preference  statute.  They  too  were  disappointed 
in  that  they  were  not  paid  and  payment  was  deferred 
into  the  vital  four  months'  period.  The  salient  fact  re- 
mains that  possession  vested  in  Chemurgy  on  January 
3rd  or  4th  and  it  was  not  until  a  month  later  that 
Benzel  was  paid.  During  this  interval  he  took  no  steps 
whatsoever  to  reclaim  the  possession,  took  no  action 
because  the  check  was  not  delivered  immediately  or  be- 
cause the  check  was  not  initially  paid  and  under  the 
well-settled  principles  enunciated  in  the  foregoing  Freeh 
case  must  in  any  event  be  deemed  to  have  vested  title  in 
Chemurgy  on  two  grounds:  (1)  By  failure  to  take  any 
action  when  the  check  was  not  delivered  as  agreed  and 
(2)  When  the  check  was  not  initially  paid  he  did  not 
attempt  to  reclaim  the  wheat  but  proceeded  upon 
Chemurgy 's  promise  that  he  would  be  paid  and  rede- 
posited  the  check.  A  further  circumstance  of  course  is 
that  Benzel  held  the  check  when  he  first  received  it  for 
a  period  of  four  days  before  depositing  it. 

We  here  state  (still  assuming  only  for  the  purpose  of 
the  argument  that  title  had  not  vested  by  virtue  of  the 
facts  and  the  applicable  statutes)  that  Benzel  was  put 
to  an  election  earlier  than  the  dishonoring  of  the  check. 
The  failure  for  a  period  of  ten  days  to  even  receive  the 
check  was  the  breach  of  even  an  earlier,  (in  point  of 
time  of  execution)  agreement  so  far  as  performance  was 
concerned  and  Benzel 's  taking  and  depositing  the 
check,  after  holding  it  for  four  days,  certainly  indicates 
that  he  no  longer  relied  upon  any  conditions  but  was 
satisfied  with  his  confidence  that  he  would  ultimately 
be  paid. 
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In  Guarantee  Title  &  Trust  Co.  v.  First  National 
Bank  (3  C.  C.  A.)  185  Fed.  373  at  p.  380,  the  court  ap- 
proves the  doctrine  of  the  Freeh  case  and  after  quoting 
from  the  case  states : 

"We  do  not  think  this  view  of  the  law  is  peculiar 
to  Pennsylvania.  It  is  reasonable,  and  accords  with 
the  practical  conduct  of  human  affairs.  Delivery  to 
the  buyer  may  conveniently  be  made  without  insist- 
ing upon  the  concurrent  pajonent  of  the  price,  if 
this  right  of  reclamation  to  be  promptly  and  rea- 
sonably exercised,  is  recognized  in  the  seller.  Such 
possession  by  the  buyer,  however,  is  very  different 
in  fact  and  in  theory  from  the  vendee's  possession 
which  accompanies  a  conditional  sale.  It  may  well 
be  that  the  insertion  by  the  Car  Company,  of  the 
reservation  of  title  until  payment,  in  the  invoice, 
was  an  appeal  to  and  assertion  of  this  right  of 
reclamation,  for  its  protection,  after  it  had  sur- 
rendered the  goods  to  the  possession  of  the  vendee 
without  having  received  the  payment,  as  stipulated 
in  the  contract  of  sale.  But  this  right  of  reclama- 
tion, as  stated  in  the  case  just  referred  to,  must  be 
promptly  asserted,  or  it  will  be  considered  as 
waived,  and  the  seller  is  remitted  to  his  rights 
against  the  buyer  as  his  debtor.  Mackaness  v.  Long. 
85  Pa.  158,  is  another  recognition  of  the  same  doc- 
trine, that,  unless  reclamation  of  the  property  be 
made  inunediately,  the  title  passes  to  the  buyer. 
There  can  be  no  question,  therefore,  in  the  case  at 
bar,  that  this  right  of  reclamation  existing  in  the 
Car  Company  when  it  allowed  the  goods  sold  to  be 
delivered,  without  the  payment  it  had  a  right  to  de- 
mand, to  the  vendee,  has  been  lost  by  want  of  asser- 
tion during  the  long  period  that  elapsed  between 
the  delivery  of  the  goods  and  the  bankruptcy  of  the 
vendee. ' ' 
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In  Cincinnati  Railway  Supply  Co.  v.  Hartlieh  et  ah 
(6  C.  C.  A.)  214  Fed.  177,  the  Circuit  Court  by  per 
curiam  decision,  affirmed  the  District  Court,  which 
court  quoted  and  followed  the  Freeh  case  and  stated  in 
part: 

''But  assuming  that  they  could  be  traced,  or  even 
assuming  that  the  actual  goods  were  still  in  the 
hands  of  the  trustee,  it  has  been  established  by  a 
long  line  of  authorities  that  such  a  condition  prece- 
dent may  be  waived  by  circumstances  showing  an 
intention  to  deliver  notwithstanding  the  condition 
which  could  have  been  insisted  on,  and  to  look  to 
the  vendee  as  a  debtor  only/'  "  *  * 

' '  The  point  is  made  that  there  was  no  considera- 
tion for  the  abandonment  by  the  vendor  of  its  in- 
itial right  to  repossess  itself  of  its  goods  upon 
vendee's  failure  to  comply  with  the  condition  of 
payment.  It  is  significant  that  this  question  was  not 
discussed  in  any  of  the  numerous  cases  holding  that 
the  circmnstances  determine  whether  the  vendor's 
initial  right  of  retaking  the  goods  has  been  aban- 
doned by  him.  But  the  changed  relation  of  the  par- 
ties are  not  such  as  depend  upon  a  new  considera- 
tion, for  the  transaction  is  either  one  of  conditional 
sale,  if  the  vendor  insists  upon  the  condition,  or  an 
unconditional  sale,  depending  upon  his  right  to 
make  it  one  or  the  other,  at  his  election.  If  he  elects 
to  waive  his  right  of  immediate  payment,  then  the 
relation  of  debtor  and  creditor  arises,  a  relation 
created  by  the  voluntary  act  of  the  vendor  and 
growing  out  of  the  voluntary  abandonment  of  the 
right  to  treat  the  sale  as  conditional.  It  is  a  matter 
of  grace  to  the  vendee  involving  the  voluntary  con- 
siderations and  impulses  which  impel  the  making 
of  a  gift.  Besides,  the  vendor  may  prefer  to  treat 
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the  goods  as  sold  and  make  his  profit  out  of  the  sale 
rather  than  to  take  back  the  goods.  Indeed,  tihis  is 
exactly  what  happened  in  this  case  as  all  the  facts 
show.  That  advantage  to  the  vendor  would  be  a  con- 
sideration for  his  conduct  in  electing  to  treat  the 
property  as  sold  unconditionally.  There  is  no  room 
to  doubt  the  correctness  of  the  referee's  conclusion 
under  the  circumstances  of  this  case,  and  the  peti- 
tion for  review  will  })e  dismissed  at  the  intervener's 
costs."  214  Fed.  177,  at  p.  179.  (Emphasis  sup- 
plied.) 

As  pointed  out  in  the  foregoing  quotation,  upon  the 
waiver  of  the  condition  the  Seller  becomes  a  "Creditor" 
and  the  Purchaser  a  "Debtor."  The  word  "Creditor" 
as  used  in  the  Washington  preference  statute  can  cer- 
tainly not  be  restricted  to  the  narrow  meaning  at- 
tempted to  be  attributed  to  it  by  the  defendant  in  his 
memorandum.  Defendant  would  say  that  the  only  per- 
sons who  may  be  considered  "Creditors"  under  the 
preference  statute  are  those  who  have  specifically 
agreed  that  a  debtor  may  have  a  period  of  time  to  pay. 
No  such  construction  has  ever  been  placed  upon  the 
preference  doctrine  in  this  state  either  before  or  after 
the  enactment  of  the  preference  statutes.  The  word 
"Creditor"  has  a  very  broad  meaning  and  certainly  in- 
cludes one  to  whom  money  is  owned  for  any  reason. 

(See  cases  in  appellant's  opening  brief,  p.  14.) 

Obviously  in  applying  the  term  creditor  as  used  in 
the  preference  statute  there  is  absolutely  no  reason  to 
distinguish  between  those  who  have  obligations  arising 
by  reason  of  express  contractural  extensions  of  time  to 
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pay  and  those  who  are  simply  entitled  to  be  paid  an 
amount  for  any  reason.  The  gist  of  the  preference 
statute  is  not  the  history  of  the  obligation  which  is  paid 
but  rather  that  the  assets  of  the  corporation  upon  in- 
solvency become  a  trust  fund  which  cannot  be  paid  to 
anyone  to  whom  an  obligation  is  owed. 

A  sample  of  the  application  of  the  preference  doctrine 
to  an  instance  where  there  is  no  extension  of  credit  but 
simply  an  obligation  implied  by  law  is  Hill  v.  Brandes, 
1  Wn.(2d)  196,  95  P.  (2d)  382,  in  which  the  indebted- 
ness arose  not  out  of  the  extension  of  credit  but  because 
the  insolvent  corporation  had  received  money  to  which 
the  defendant  was  entitled  and  later  in  recognition  of 
this  obligation  made  payments  which  were  held  to  be 
preferential  and  recoverable  by  the  receiver.  The  nature 
of  the  case  is  indicated  by  the  following  quotation  from 
the  syllabus : 

"Payments  made  by  an  insolvent  corporation  to 
a  finance  company  constitute  unlawful  preferences, 
where  the  corporation  sold  automobiles  under  con- 
ditional sales  contracts  and  sold  and  assigned  the 
contracts  to  a  finance  company,  and  the  customers 
later  returned  the  automobiles  to  the  corporation 
in  trade  for  other  cars  and  transferred  to  it  their 
rights  under  the  contracts,  and  the  corporation  re- 
sold the  automobiles  for  the  amounts  of  the  unpaid 
balances  on  the  contracts  and  placed  the  proceeds 
of  such  resales  in  its  general  bank  account,  where 
they  became  commingled  with  other  funds,  and, 
within  four  months  prior  to  the  appointment  of  a 
receiver  for  the  corporation,  made  payments  by 
checks  on  its  general  bank  account  to  the  finance 
company  for  the  balances  due  on  such  contracts; 
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the  goods  as  sold  and  make  his  profit  out  of  the  sale 
rather  than  to  take  hack  the  goods.  Indeed,  tihis  is 
exactly  what  happened  in  this  case  as  all  the  facts 
show.  That  advantage  to  the  vendor  would  be  a  con- 
sideration for  his  conduct  in  electing  to  treat  the 
property  as  sold  unconditionally.  There  is  no  room 
to  doubt  the  correctness  of  the  referee's  conclusion 
under  the  circumstances  of  this  case,  and  the  peti- 
tion for  review  will  be  dismissed  at  the  intervener's 
costs."  214  Fed.  177,  at  p.  179.  (Emphasis  sup- 
plied.) 

As  pointed  out  in  the  foregoing  quotation,  upon  the 
waiver  of  the  condition  the  Seller  becomes  a  "Creditor" 
and  the  Purchaser  a  "Debtor."  The  word  "Creditor" 
as  used  in  the  Washington  preference  statute  can  cer- 
tainly not  be  restricted  to  the  narrow  meaning  at- 
tempted to  be  attributed  to  it  by  the  defendant  in  his 
memorandum.  Defendant  would  say  that  the  only  per- 
sons who  may  be  considered  "Creditors"  under  the 
preference  statute  are  those  who  have  specifically 
agreed  that  a  debtor  may  have  a  period  of  time  to  pay. 
No  such  construction  has  ever  been  placed  upon  the 
preference  doctrine  in  this  state  either  before  or  after 
the  enactment  of  the  preference  statutes.  The  word 
"Creditor"  has  a  very  broad  meaning  and  certainly  in- 
cludes one  to  whom  money  is  owned  for  any  reason. 

(See  cases  in  appellant's  opening  brief,  p.  14.) 

Obviously  in  applying  the  term  creditor  as  used  in 
the  preference  statute  there  is  absolutely  no  reason  to 
distinguish  between  those  who  have  obligations  arising 
by  reason  of  express  contractural  extensions  of  time  to 
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pay  and  those  who  are  simply  entitled  to  be  paid  an 
amount  for  any  reason.  The  gist  of  the  preference 
statute  is  not  the  history  of  the  obligation  which  is  paid 
but  rather  that  the  assets  of  the  corporation  upon  in- 
solvency become  a  trust  fund  which  cannot  be  paid  to 
anyone  to  whom  an  obligation  is  owed. 

A  sample  of  the  application  of  the  preference  doctrine 
to  an  instance  where  there  is  no  extension  of  credit  but 
simply  an  obligation  implied  by  law  is  Hill  v.  Brandes, 
1  Wn.(2d)  196,  95  P.  (2d)  382,  in  which  the  indebted- 
ness arose  not  out  of  the  extension  of  credit  but  because 
the  insolvent  corporation  had  received  money  to  which 
the  defendant  was  entitled  and  later  in  recognition  of 
this  obligation  made  payments  which  were  held  to  be 
preferential  and  recoverable  by  the  receiver.  The  nature 
of  the  case  is  indicated  by  the  following  quotation  from 
the  syllabus : 

"Payments  made  by  an  insolvent  corporation  to 
a  finance  company  constitute  unlawful  preferences, 
where  the  corporation  sold  automobiles  under  con- 
ditional sales  contracts  and  sold  and  assigned  the 
contracts  to  a  finance  company,  and  the  customers 
later  returned  the  automobiles  to  the  corporation 
in  trade  for  other  cars  and  transferred  to  it  their 
rights  under  the  contracts,  and  the  corporation  re- 
sold the  automobiles  for  the  amounts  of  the  unpaid 
balances  on  the  contracts  and  placed  the  proceeds 
of  such  resales  in  its  general  bank  account,  where 
they  became  commingled  with  other  funds,  and, 
within  four  months  prior  to  the  appointment  of  a 
receiver  for  the  corporation,  made  payments  by 
checks  on  its  general  bank  account  to  the  finance 
company  for  the  balances  due  on  such  contracts; 
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since  such  payments  enabled  the  finance  company 
to  obtain  a  greater  proportion  of  its  indebtedness 
against  the  corporation  than  other  general  credi- 
tors. ' ' 

Appellee  argues  that  the  relinquishment  of  the  right 
to  rescind  the  sale  because  of  the  non-payment  of  the 
check  was  a  present  consideration  for  the  payment  re- 
ceived and  in  support  cites  Illinois  Parlor  Frame  Co. 
V.  Goldman,  257  Fed.,  300  (appellee's  br.  p.  15).  How- 
ever, appellee  overlooks  the  timing  of  the  transaction 
in  the  Illinois  Parlor  case.  In  that  case  the  relinquish- 
ment occurred  on  the  same  day  that  the  alleged  prefer- 
ence was  received,  which  day  was  within  the  four 
months^  period.  The  court  stated: 

' '  That  appellant  did  not  expressly  assert  a  right 
of  rescision  as  immaterial;  it  relinquished  that 
right  in  confirming  the  sale ;  it  then  gave  up  a  prop- 
erty interest  equal  to  the  value  of  the  goods  then  on 
hand.  To  that  extent  the  transfer  was  for  a  present 
consideration,  and  not  preferential."  (Emphasis 
supplied.) 

In  the  instant  case,  however,  the  relinquishment  of 
any  right  to  rescind,  (if  any  such  existed)  occurred 
prior  to  the  commencement  of  the  preferential  four 
months'  period  when  appellee  failed  to  act  when  the 
check  was  not  promptly  received,  failed  to  act  when  the 
check  was  not  paid  and  acquiesced  in  the  default  on 
these  two  alleged  conditions  by  redepositing  the  check 
which  under  the  doctrine  of  the  above  quoted  Freeh 
case  confirmed  title  in  Chemurgy  and  made  Chemurgy 
appellee's  debtor.  No  preferential  transfer  then  took 


31 

place — the  preferential  transfer  took  place  later  on 
February  3rd,  1947  (within  the  four  months'  period) 
and  therefore  the  doctrine  of  the  Illinois  Parlor  case  of 
a  transfer  for  a  present  consideration  is  not  relevant. 

On  Page  17  appellee  attempts  to  rely  upon  an  allega- 
tion of  fraud  in  the  transaction,  but  there  is  no  basis 
whatsoever  in  the  record  for  a  claim  of  fraud  and  the 
coui't  found  none.  As  stated  in  the  Agreed  Statement 
(Tr.  13)  Whitemore's  testimony  is  that  it  was  agreed 
that  a  check  would  be  mailed  after  receipt  of  the  ware- 
house receipt.  That  the  check  was  not  to  be  mailed  until 
after  the  warehouse  receipt  was  received  is  further  evi- 
denced by  Exhibit  A  to  the  Agreed  Statement  (Tr.  16), 
being  the  letter  transmitting  the  warehouse  receipt  in 
which  Chemurgy  was  directed  to  mail  a  check  to  Benzel. 
The  mere  unexplained  failure  to  immediately  transmit 
a  check,  which  could  have  been  caused  by  many  reasons, 
certainly  raises  no  inference  of  fraud  and  of  course  the 
initial  non-payment  of  the  check  does  not  indicate  that 
title  was  obtained  by  fraud  because  the  title,  by  agree- 
ment of  the  parties  under  the  warehouse  receipt  statute 
(Rem.  Rev.  Stat.  §3627),  vested  by  delivery  of  the 
warehouse  receipt  prior  to  the  issuance  of  the  check. 
Furthermore,  the  check  when  issued  was  not  promptly 
deposited  by  Benzel  who  waited  four  days  before  even 
depositing  the  check  for  collection  giving  plenty  of  op- 
portunity for  the  impact  of  other  transactions  upon  the 
account  of  Chemurgy  in  the  Wenatchee  bank.  This  was 
not  a  case  where  an  N.S.F.  check  was  used  to  induce 
the  transfer  of  possession  and  title. 
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Appellee  finally  contends  (appellee's  br.  p.  21)  : 

"Benzel  had  the  right  upon  dishonor  of  the 
check  to  retake  the  property  or  to  recover  the  pro- 
ceeds of  the  sale.  Benzel  elected  to  recover  the  pro- 
ceeds of  the  sale  rather  than  retake  the  property. 
The  waiver  of  the  right  to  Benzel  to  retake  the 
property  is  a  sufficient  present  consideration  pass- 
ing to  the  creditors  for  the  recovery  of  the  proceeds 
of  the  sale." 

There  is  absolutely  no  basis  in  the  record  to  support 
the  statement  that  Benzel  elected  to,  or  did,  recover  the 
"proceeds  of  the  sale."  The  wheat  was  delivered  Janu- 
ary 3rd,  1947.  Chemurgy  was  in  the  business  of  manu- 
facturing wheat  into  glucose  and  there  is  no  evidence 
whatsoever  as  to  what  became  of  the  wheat  or  that  there 
were  any  "proceeds"  out  of  the  wheat  which  could  have 
been  recovered  a  month  later  (February  3,  1947)  when 
Chemurgy 's  check  was  paid  by  its  bank. 

CONCLUSION 

1.  The  main  contention  of  defendant's  brief  is  that 
title  did  not  pass  to  the  wheat  until  the  check  was  paid. 
This  premise  is  untenable  for  the  following  reasons: 

a.  Title  passed  when  the  negotiable  warehouse  receipt 
was  delivered  to  Chemurgy  (mailed  January  3rd,  1947, 
received  January  4th,  1947),  Rem.  Rev.  Stat.  §  3627  and 
§  5836-33,  Finding  II  (Tr.  25),  Goodwin  v.  Bear,  122 
Wash.  49,209  P.  1080. 

b.  Even  if  the  sale  had  been  made  on  condition  that  a 
check  would  be  mailed  upon  delivery  of  the  warehouse 
receipt,  this  condition  fell  and  title  passed  when  Benzel 
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elected  not  to  stand  on  the  condition  when  it  was  not 
satisfied,  but  accepted  a  check  ten  days  after  delivering 
the  wheat.  This  election  to  pass  title  is  further  empha- 
sized by  the  fact  that  when  the  check  was  not  paid  de- 
fendant again  did  not  insist  on  possession  of  the  wheat 
but  relied  upon  Chemurgy's  promise  to  pay,  thus  dem- 
onstrating as  a  matter  of  law  that  title  passed. 

"Reliance  upon  a  subsequent  promise  to  pay, 
that  leads  the  seller  to  refrain  from  asserting  his 
right  to  retake  the  property,  is  in  itself  a  waiver  of 
the  right,  and  makes  absolute  a  delivery  which  in 
the  first  instance  was  conditional.  The  right  of 
plaintiff  to  recover  back  his  property  after  he  had 
delivered  it  resulted  from  the  buyer's  failure  to 
keep  his  first  iDromise.  His  failure  to  keep  subse- 
quent promises  to  pay  could  neither  prolong  nor 
revive  that  right."  Freeh  v.  Lewis,  218  Pa.  141,  67 
Atl.  45. 

2.  Upon  the  passing  of  title  on  January  3,  1947,  an 
obligation  to  pay  for  the  wheat  arose.  Thus,  when  the 
check  was  paid  out  of  the  funds  of  Chemurgy  within 
the  four  months '  period  Benzel  was  a  creditor  receiving 
payment  upon  an  obligation  arising  prior  to  the  four 
months '  period  and  the  Washington  preference  statute 
requires  that  the  payment  be  returned. 

"But  absent  such  a  claim  (of  security),  all  in- 
quiry regarding  the  status  of  a  preference  is  lim- 
ited to  what  took  place  within  the  four  months' 
period  *  *  *  credits  received  by  the  insolvent  from 
the  creditor  prior  to  the  four  months'  period,  un- 
less enjoying  statutory  priority  or  secured  in  some 
manner,  may  not  be  setoff  or  taken  into  considera- 
tion in  any  other  way,  whether  or  not  the  insolvent 
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made  a  profit  on  the  transaction. ' '  Seattle  Associa- 
tion of  Credit  Men  v.  Hudson,  135  Wash.  Dec.  643 
at  p.  647,  214  P.  (2d)  681. 

The  fact  that  the  obligation  owing  to  Benzel  arose 
within  the  month  prior  to  the  four  months'  period  is  of 
course  no  reason  to  distinguish  this  case  from  the  many 
other  cases  in  which  the  creditors  have  been  required 
to  return  their  payments.  As  a  matter  of  fact,  in  other 
cases  involved  in  this  bankruptcy  the  obligations  upon 
which  payments  were  made  and  which  were  required  to 
be  returned  by  judgments  entered,  arose  even  subse- 
quent to  the  Benzel  obligation.  It  has  been  conclusively 
held  that  the  fact  that  the  creditor  does  not  regard  the 
transaction  as  an  extension  of  credit  is  immaterial. 

"That  the  parties  did  not  regard  nor  intend  the 
transaction  as  an  extension  of  credit,  makes  the 
payment  nonetheless  a  preference."  Seattle  Asso- 
ciation of  Credit  Men  v.  Daniels,  15  Wn.(2d)  393 
atp.  397,  130  P.  (2d)  892. 

The  judgment  of  the  District  Court  should  be  re- 
versed with  direction  to  enter  judgment  for  the  ap- 
pellant as  prayed  for  in  the  complaint. 

Respectfully  submitted, 

Eggerman,  Rosling  &  Williams 
DeWitt  Williams 
Attorneys  for  Appellant 
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Ill  the  District  Court  of  the  United  States  in  and 
for  the  Northern  District  of  California, 
Northern  Division 

No.  6067 

THE  BARTELDES  SEED  COMPANY,  a  Corpo- 
ration, 

Plaintiff, 

vs. 

H.  L.  JONES,  Individually  and  Doing  Business 
Under  the  Style  and  Trade  Name  of  STAND- 
ARD  SEED  FARMS  COMPANY, 

Defendant. 

COMPLAINT 

Plaintiff  alleges : 

I. 

That  the  plaintiff  is  now  and  at  all  times  herein- 
after mentioned  was  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Colorado;  that  the  defendant  is  an  indi- 
vidual doing  business  under  the  style  and  trade 
name  of  Standard  Seed  Farms  Company,  with  his 
residence  and  main  business  headquarters  located  at 
Stockton,  California. 

II. 

That  "Yellow  Globe  Danvers"  is  now  and  at  all 
times  hereinafter  mentioned  was  a  particular  variety 
or  type  of  onion,  well  known  to,  and  catalogued, 
grown,  cultivated,  harvested,  stored,  bought  and  sold 
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by,  the  garden  seed  trade,  industry  and  onion  grow- 
ers throughout  the  United  States;  "Yellow  Globe 
Danvers"  onion  is  imiformly  and  generally  recog- 
nized by  the  seed  trade,  industry  and  onion  growers 
and  experts  as  a  variety  or  special  type  of  onion, 
possessing  and  generally  known  for  certain  qualities 
and  characteristics  and  in  particular,  superior  keep- 
ing and  storing  qualities.  That  it  is  impossible  by 
examination,  inspection  or  otherwise  to  recognize  or 
identify  the  variety  or  type  of  any  onion  from  the 
seed  thereof.  The  variety  and  type  can  be  deter- 
mined only  from  the  sets  or  mature  onions  after 
the  seed  is  planted  and  grown.  Accordingly,  a  buyer 
of  onion  seed  must  depend  and  rely  upon  the  sellers' 
designation,  description  and  representation  of  the 
variety  or  type  of  the  onion  seed  sold. 

Ill, 

That  on  or  about  October  20,  1943,  the  defendant 
solicited  and  offered  to  sell  plaintiff  about  two 
thousand  (2000)  pounds  of  "Yellow  Globe  Danvers" 
onion  seed  at  the  price  of  Two  dollars  and  fifty  cents 
($2.50)  per  pound;  that  plaintiff  accepted  said 
offer  and  requested  delivery  thereof  to  it  at  Denver, 
Colorado ;  that  on  or  about  October  28,  1943,  defend- 
ant delivered  to  jjlaintiff  at  Denver,  Colorado,  two 
thousand  and  five  (2005)  pounds  of  onion  seed 
tagged,  labeled,  billed,  described  and  otherwise  rep- 
resented as  "Yellow  Globe  Danvers"  onion  seed; 
that  relying  upon  said  offer  and  said  bill,  description 
and  representation  by  defendant  that  said  onion  seed 
was  "Yellow  Globe  Danvers"  onion  seed,  plaintiff 
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accepted  such  delivery  and  thereupon  paid  defendant 
Five  Thousand  Twenty-nine  and  30/100  ($5,029.30) 
Dollars  for  said  seed. 

IV. 

That  plaintiff  was  unable  to  identify  the  variety 
or  type  of  said  onion  seed  by  examination,  or  other- 
wise, and  relying  upon  defendant's  said  designations 
and  representations  aforesaid  and  believing  in  good 
faith  said  onion  seed  to  be  ''Yellow  Globe  Danvers" 
onion  seed,  plaintiff  resold  approximately  two  thou- 
sand (2000)  pounds  thereof,  one  thousand  (1000) 
pounds  thereof  being  resold  and  delivered  to  Dutch 
Valley  Growers,  Inc.,  an  onion  set  cooperative  grow- 
ers' marketing  association  incorporated  under  the 
laws  of  the  State  of  Illinois,  on  or  about  November 
19,  1943,  as  "Yellow  Globe  Danvers"  onion  seed; 
that  said  Dutch  Valley  Growers,  its  members  and 
customers,  planted,  or  caused  to  be  planted,  culti- 
vated and  matured  into  sets  said  seed,  after  which 
it  complained  to  plaintiff  that  said  sets  shrivelled, 
sprouted,  decayed,  kept  poorly,  and  did  not  have 
the  typical  characteristics,  shape  or  fine  and  desir- 
able qualities  of  "Yellow  Globe  Danvers"  onion,  and 
in  fact  was  not  "Yellow  Globe  Danvers"  onion  or 
onion  set.  That  plaintiff  promptly  advised  defend- 
ant of  said  complaints  and  requested  defendant  to 
inspect  said  onion  sets  grown  from  seed  so  sold  by 
defendant  and  verify  said  complaints,  which  de- 
fendant failed  or  refused  to  do ;  that  thereafter  said 
Dutch  Valley  Growlers  sued  plaintiff  in  the  United 
States  District  Court  for  the  District  of  Colorado, 
being  Civil  Action  No.  1405  demanding  judgment  for 
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Thirty-four  Thousand  Three  Hundred  Eighty-seven 
and  28/100  ($34,387.28)  Dollars  and  costs,  because 
of  said  defendant's  false  sale  of  said  onion  seed  and 
the  loss  of  crops  therefrom ;  that  plaintiff  requested 
defendant  to  appear  and  defend  said  case,  which 
defendant  failed  or  refused  to  do ;  that  plaintiff  was 
required  to  and  did  defend  said  suit,  which  necessi- 
tated taking  nmnerous  depositions  in  California, 
Illinois,  Washington,  D.  C,  and  elsewhere,  con- 
sumed one  week  in  court  trial  before  court  and  jury 
and  caused  plaintiff  to  expend  Seven  Thousand  Four 
Hundred  Two  and  59/100  ($7,402.59)  Dollars  for 
attorneys  fees,  court  costs,  traveling  and  other  legal 
expenses,  and  plaintiff  owes  and  has  promised  to  pay 
an  additional  One  Thousand  Dollars  ($1,000.00) 
attorneys'  fees;  that  said  litigation  extended  over 
a  period  of  approximately  three  years;  that  the  jury 
in  said  case  brought  in  a  verdict  for  said  Dutch 
Valley  Growers  and  against  this  plaintiff,  sustaining 
the  complaints  and  allegations  of  said  Dutch  Valley 
Growers  and  judgment  was  rendered  against  this 
plaintiff  for  Four  Thousand  Six  Hundred  Eighty- 
four  and  No/100  Dollars  ($4,684.00)  plus  costs  of 
Three  Hundred  Twenty-two  and  26/100  Dollars 
($322.26) ;  that  plaintiff  gave  defendant  an  opportu- 
nity to  pay  said  judgment  or  appeal  same,  which 
defendant  failed  or  refused  to  do ;  fearing  that  a  new 
trial,  if  gTanted,  or  an  appeal  would  result  in  a 
larger  judgment  against  plaintiff,  plaintiff  paid  said 
judgment  and  costs  and  now  seeks  to  recover  the 
amount  thereof  from  defendant,  plus  interest  from 
the  date  of  payment. 


I 
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V. 

That  plaintiff  has  paid  Seven  Thousand  Four 
Hundred  Two  and  59/100  Dollars  ($7,402.59)  for 
attorneys'  fees  and  legal  expenses,  and  plaintiff  owes 
and  has  promised  to  pay  an  additional  One  Thou- 
sand Dollars  ($1,000.00)  attorneys'  fee  in  the  de- 
fense of  said  Dutch  Valley  Growers  case,  which  fee 
and  expenses  are  reasonable  and  fair,  and  which 
plaintiff  seeks  to  recover  from  defendant  herein. 

VI. 

That  defendant's  said  identification,  labels,  tags, 
bill  and  said  other  descriptions  and  representations 
made  by  defendant  concerning  said  two  thousand 
five  (2005)  pounds  of  onion  seed  were  false  and 
made  in  wanton  or  reckless  disregard  and  violation 
of  plaintiff's  rights,  feelings  and  reputation,  and 
were  calculated  to  and  did  specifically  damage  plain- 
tiff aforesaid,  and  also  caused  plaintiff  to  suffer  de- 
triments incidental  thereto,  and  to  suffer  substantial 
loss  of  good  will  and  to  sustain  injury  to  its  repu- 
tation with  its  customers  and  the  seed  trade  and 
industry  generally,  in  the  sum  of  Ten  Thousand 
Dollars  ($10,000.00),  which  plaintiff  seeks  to  recover 
from  defendant. 

VII. 

That  the  United  States  of  America  bj^  and  through 
its  United  States  Attorney  for  the  Northern  District 
of  California,  did  on  the  26th  day  of  June,  1946,  file 
an  information  against  defendant  herein,  in  Case 
No.  9701  in  the  District  Court  of  the  United  States 
for  the  Northern  District  of  California,   charging 


8  H.  L.  Jones  vs. 

this  defendant  with  falsely  labelling  and  advertising, 
within  the  meaning  of  the  Federal  Seed  Act  of  1939, 
the  two  thousand  five  (2005)  pounds  of  seed  involved 
here,  in  that  said  seed  was  designated  as  "Yellow 
Globe  Danvers"  onion  seed,  whereas  it  was  not 
"Yellow^  Globe  Danvers"  onion  seed;  that  thereafter 
said  court  assessed  a  fine  against  defendant  herein 
for  such  false  labelling  and  advertising;  that  de- 
fendant did  pay  the  fine  so  assessed. 

VIII. 

That,  although  plaintiff  has  demanded  of  defend- 
ant that  he  reimburse  it  for  the  payment  of  said 
judgment  and  costs  in  said  Dutch  Valley  Growers 
case,  pay  the  attorneys'  fee  and  legal  expenses  inci- 
dent to  the  defense  thereof,  pay  it  for  the  loss  of 
good  will,  damage  to  its  reputation  and  incidental 
detriments,  defendant  fails  and  refuses  to  do  so. 

IX. 

That  it  is  necessary  for  plaintiff  to  employ  attor- 
neys, pay  court  and  service  costs,  deposition  and 
traveling  expenses  and  incur  other  expenses  incident 
to  the  litigation,  to  protect  its  rights  and  enforce  its 
claims  against  the  defendant,  the  amount  and  extent 
of  which  camiot  be  ascertained  now,  but  which  is 
tentatively  estimated  to  be  about  Seven  Thousand 
Five  Hundred  Dollars  ($7,500.00)  which  sum  would 
be  reasonable,  and  judgment  for  which  is  sought  by 
plaintiff  against  defendant. 

Wherefore,  Plaintiff'  prays  judgment  against  de- 
fendant in  the  sum  of  Thirty  Thousand  Nine  Hun- 
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dred  Eight  &  85/100  Dollars  ($30,908.85),  together 
with  legal  interest  thereon,  for  costs  of  suit  herein 
expended,  and  for  such  other  and  further  relief  as 
to  the  court  may  seem  meet  and  proper  in  the 
j3remises. 

Dated :   November  8th,  1948. 

MULL  &  PIERCE, 

/s/  F.  R.  PIERCE, 

HUFFMAN,  SUTLIFF  AND 
ROGERS, 

/s/  RANGER  ROGERS, 

Attorneys  for  Plaintiff. 

[Endorsed]  :   Filed  November  8,  1948. 


At  a  stated  term  of  the  Northern  Division  of  the 
United  States  District  Court  for  the  Northern  Dis- 
trict of  California,  held  at  the  Court  Room  thereof, 
in  the  City  of  Sacramento,  on  Friday,  the  31st  day 
of  December,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  forty-eight. 

Present :  The  Honorable  Dal  M.  Lemmon, 
District  Judge. 

No.  6067 
[Title  of  Cause.] 

MINUTE  ORDERS  DEC.  31,  1948 

The  motion  to  dismiss,  the  motion  to  strike  and 
the  motion  for  a  more  definite  statement  having  been 
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heretofore  heard  and  submitted,  being  now  fully 
considered,  it  is  Ordered  that  the  motion  to  dismiss 
be  and  the  same  is  hereby  denied.  It  is  further 
Ordered  that  defendant's  motion  to  strike  be  and  the 
same  is  hereby  denied  as  to  paragraph  VI,  of  the 
complaint,  and  granted  as  to  paragraph  VII  and 
IX  of  the  complaint.  It  is  further  Ordered  that  the 
defendants  motion  for  a  more  definite  statement  be 
and  the  same  is  hereby  denied.  It  is  further  Ordered 
that  the  defendants  have  15  days  from  the  date 
hereof  within  which  to  file  their  answ^er. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  the  defendant  in  the  above-entitled 
action  and  for  answer  to  the  plaintiff's  complaint 
herein  admits,  denies,  avers  and  alleges  as  follows : 

I. 

Answering  paragraph  II  of  plaintiff's  complaint 
on  file  herein  defendant  denies  that  the  variety  or 
type  of  onion  known  as  "Yellow  Globe  Danvers" 
possesses  and  is  generally  known  for  superior  keep- 
ing and  storing  qualities. 

II. 

Answering  paragraph  III  of  said  complaint  de- 
fendant denies  that  on  or  about  October  20th,  1943, 
or  at  any  other  time,  or  at  all,  he  solicited  and 
offered  to  sell  to  plaintiff  any  quantity  of  "Yellow 
Globe  Danver"  onion  seed  at  the  price  of  Two  and 
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50/100  ($2.50)  Dollars  per  pound,  or  at  any  other 
2)rice;  alleges  that  prior  to  October  20th,  1943,  de- 
fendant, as  is  the  yearly  custom  of  those  engaged  in 
the  seed  farm  business,  mailed  to  the  plaintiffs  and 
divers  others  in  the  seed  business,  a  list  containing 
the  names  of  the  seed  that  the  defendant  had  in 
stock  and  the  ajoproximate  ^jrice,  which  price  would 
be  subject  to  defendant's  confirmation;  that  on  or 
about  October  20th,  1943,  plaintiff  offered  to  pur- 
chase from  the  defendant  approximately  two  thou- 
sand (2,000)  pounds  of  onion  seed  having  the  char- 
acteristics of  "Yellow  Globe  Danvers"  onion  seed  at 
the  price  of  Two  and  50/100  ($2.50)  Dollars  per 
pound,  shipment  to  be  made  f.o.b.  Stockton,  Califor- 
nia; that  defendant  accepted  such  offer  and  de- 
livered to  the  Independent  Freight  Lines  at  Stock- 
ton, California,  on  or  about  the  20th  day  of  October, 
1943,  twenty  (20)  bags  of  onion  seed  of  the  charac- 
teristics of  "Yellow^  Globe  Danvers"  to  be  shipped 
f.o.b.  Stockton,  California,  to  the  jjlaintiff'  in  Den- 
ver, Colorado ;  that  on  the  invoice  covering  said  ship- 
ment there  was  printed  a  non-warranty  notice  sul:»- 
stantiaUy  as  follows: 

"Disclaimer — The  Standard  Seed  Farms  Co. 
gave  no  w^arranty  express  or  implied  as  to  de- 
scription, purity,  productiveness  or  any  other 
matter  of  any  seeds  they  send  out  and  they  will 
not  be  in  any  way  responsible  for  the  crop ' ' ; 

alleges  that  each  and  every  bag  or  package  contain- 
ing said  onion  seeds  in  the  aforementioned  ship- 
ment contained  a  card  or  slip  upon  which  was 
printed  a  non-warranty  clause  substantially  as 
follows : 
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"The  Standard  Seed  Farms  gives  no  war- 
ranty express  or  implied,  as  to  the  description, 
quality,  productiveness  or  any  other  matter,  of 
seeds,  bulbs  or  plants  it  sends  out  and  that  they 
will  not  in  any  way  be  responsible  for  the  crop." 

Further  answering  paragraph  III  of  said  com- 
plaint defendant  alleges  that  the  plaintiff  prior  to 
the  commencem.ent  of  this  action  had  purchased  the 
seeds  from  the  defendant,  and  that  in  each  instance 
when  he  so  purchased  seeds  from  the  defendant 
there  was  boldly  printed  on  each  letter,  and  on  each 
package  of  seed,  the  notice  of  non-warranty  afore- 
mentioned ;  that  the  plaintiff  itself  in  the  seed  busi- 
ness at  the  time  it  received  the  aforementioned  ship- 
ment of  seed,  well  knew  and  was  fully  advised  of, 
and  plaintiff  itself  used  the  non-warranty  of  descrip- 
tion or  quality  or  productiveness  or  failure  of  the 
crop,  and  hence  knew  that  the  contract  was  only  for 
onion  seed  and  the  characteristics  of  the  different 
types  would  not  be  warranted ; 

And  further  answering  paragraph  III  of  said 
complaint,  defendant  denies  that  at  the  time  he 
accepted  plaintiff's  seed  offer,  or  at  the  time  of  fill- 
ing said  order,  or  at  the  time  of  shipping  said  onion 
seed  to  the  plaintiff,  or  at  any  other  time,  defendant 
did  warrant  and  represent,  or  did  warrant  or  rep- 
resent to  the  plaintiff  that  the  said  onion  seed 
so  ordered  from  the  defendant  by  the  said  plaintiff, 
and  so  shipped  by  said  defendant  to  said  plaintiff, 
was  of  the  variety  known  as  "Yellow  Globe  Dan- 
vers"  seed. 
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III. 

Answering  paragraph  IV  of  said  complaint  de- 
fendant denies  that  fully  or  otherwise,  or  at  all, 
relying  upon  any  representations  or  warranty  of 
said  defendant,  said  plaintiff  re-sold  approximately 
two  thousand  (2,000)  pounds  of  said  onion  seed,  and 
in  particular  one  thousand  (1,000)  pounds  to  the 
Dutch  Valley  Growers,  Inc. 

Alleges  that  he  has  no  information  or  belief  as  to 
the  other  matters  set  forth  in  paragraph  IV  of 
plaintiff's  complaint  sufficient  to  answer  the  same, 
and  for  that  reason  and  placing  his  denial  on  that 
ground,  denies  generally  and  specifically,  conjunc- 
tively and  disjunctively,  each,  all  and  every  allega- 
tion therein  contained; 

Further  answering  the  allegations  of  paragraph 
IV  of  said  complaint,  defendant  denies  that  by  rea- 
son of  the  premises,  or  by  reason  of  any  fact  or  by 
reason  of  any  act  or  omission  of  this  defendant,  or 
otherwise,  or  at  all,  the  plaintiff  herein  was  sued  by 
the  Dutch  Valley  Growers  in  the  United  States  Dis- 
trict Court  for  the  District  of  Colorado,  Civil  Action 
No.  1405,  or  that  plaintiff  was  compelled  to  and  did 
expend  the  sums  alleged  and  set  forth  in  said  para- 
graph IV  for  attorneys'  fees,  costs  of  suit  and  pay- 
ment of  judgment,  or  any  smn  whatsoever. 

IV. 

Alleges  that  he  has  no  information  or  belief  upon 
the  subject  matter  of  paragraph  V  of  said  complaint 
sufficient  to  enable  him  to  answer  the  same,  and 
placing  his  denial  upon  that  ground  denies  that 
plaintiff  has  paid  the  sum  of  Seven  Thousand  Four 
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Hundred  Two  and  59/100  ($7,402.59)  Dollars,  or 
any  other  sum  for  attorneys'  fees  and  legal  expenses 
or  that  plaintiff  owes  and  has  promised  to  pay  an 
additional  One  Thousand  ($1,000)  Dollars  or  any 
other  sum,  as  attorneys'  fees  in  the  defense  of  said 
Dutch  Valley  Growers  case,  or  that  said  fee  and 
expenses,  if  any,  are  reasonable,  and/or  fair. 

V. 

Answering  paragraph  VI  of  said  complaint, 
alleges  that  in  compliance  with  plaintiff's  offer,  said 
defendant,  in  good  faith  and  in  the  usual  and  ordi- 
nary course  of  business,  attempted  to  fill  the  order 
of  said  plaintiff  in  compliance  with  its  directions, 
and  then  and  there  shipped  to  said  plaintiff  at  the 
time  in  said  complaint  mentioned,  onion  seed  which 
the  said  defendant,  then  and  there  verily  believed 
and  then  and  there  had  reason  to  believe  was  in  fact 
onion  seed  of  the  characteristics  of  "Yellow  Globe 
Danvers,"  that  in  pursuance  to  and  in  compliance 
with  the  general  established  usage  and  custom  of  the 
seed  business  in  the  State  of  California,  and  the 
United  States,  and  in  compliance  with  and  in  con- 
formity to  his  own  usage  and  custom  in  that  behalf, 
the  said  defendant  enclosed  with  the  bag  or  package 
containing  said  seed  a  slip  on  which  was  printed 
substantially  as  follows: 

"The  Standard  Seed  Farms  Co.  gives  no  war- 
ranty, express  or  implied,  as  to  description, 
quality,  productiveness,  or  any  other  matter,  of 
seeds,  bulbs,  plants  or  trees  they  send  out,  and 
they  will  not  be  responsible  in  any  way  for  the 
crop." 
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Alleges  that  the  plaintiff  prior  to  the  commence- 
ment of  this  action  had,  at  various  and  sundry  times, 
purchased  seeds  from  defendant,  and  that  in  each 
instance  when  it  so  purchased  from  this  defendant, 
each  package  of  seeds  delivered  by  defendant  to 
plaintiff  contained  the  said  slip  upon  which  was 
printed  the  said  notice  of  non-warranty  as  afore- 
said; that  the  plaintiff  at  the  time  of  ordering  said 
onion  seed  of  the  characteristics  of  "Yellow  Globe 
Danvers,"  and  at  the  time  it  received  the  same,  well 
knew  and  was  fully  advised  and  had  notice  of  the 
general  established  usage  and  custom  of  the  seed 
trade  in  the  State  of  California,  and  the  United 
States  herein  mentioned;  and  of  the  established 
usage  and  custom  of  defendant;  that  this  defendant 
in  no  instance  sold  any  seed  with  any  warranty,  ex- 
press or  implied  as  to  description,  quality  or  pro- 
ductiveness or  failure  of  the  crop,  and  that  with 
each  package  of  seed  sold  or  delivered  by  defendant 
that  there  was  contained  a  printed  slip  giving  notice 
that  the  said  defendant  gave  no  warranty  express 
or  implied  as  to  the  description,  quality,  productive- 
ness or  the  failure  of  the  crop,  and  that  the  defend- 
ant would  not  be  responsible  for  any  crop  produced 
from  the  seeds  shipj^ed  by  him;  that  plaintiff  being 
itself  in  the  seed  business  knew  full  well  of  the 
usage  and  custom  of  the  trade  as  to  the  non-war- 
ranty of  the  description,  quality,  productiveness  or 
failure  of  the  crop  of  the  seed  sold; 

Further  answering  paragraph  VI  of  said  com- 
plaint, defendant  denies  that  plaintiff  has  been 
damaged  in  the  sum  of  Ten   Thousand    ($10,000) 
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Dollars,  or  in  any  other  sum,  or  at  all;  denies  that 
Ijlaintiff  has  suffered  loss  of  good  will  and/or  injury 
to  its  reputation  by  reason  of  any  act  of  said 
defendant. 

For  a  Further  and  Separate  Defense  herein  de- 
fendant alleges  that  his  business  has  been  established 
and  conducted  in  the  State  of  California  for  a  period 
of  about  thirty-two  (32)  years,  and  at  all  times  in 
said  complaint  mentioned,  and  for  many  years 
prior  thereto,  it  has  been  and  still  is  the  general  and 
well  established  custom  and  usage  of  the  seed  trade 
throughout  the  State  of  California,  and  the  United 
States,  among  persons,  firms  and  corporations  en- 
gaged in  the  seed  business,  and  among  persons  pur- 
chasing seeds,  that  the  seller  of  seeds  gives  no  war- 
ranty, express  or  implied,  as  to  description,  quality 
or  productiveness  of  any  seed  sold,  and  that  the 
seller  will  not  be  in  any  way  responsible  for  the  crop 
and  that  at  all  times  in  said  complaint  mentioned, 
and  for  many  years  prior  thereto,  it  has  been  and 
still  is  the  well  established  particular  usage  and 
custom  of  the  said  defendant  in  selling  seeds  that  he 
gives  no  warranty,  express  or  implied,  as  to  descrip- 
tion, quality,  productiveness,  or  any  other  matter 
of  seeds  sent  out  and  that  he  will  not  be  responsible 
for  the  crop;  and  that  the  said  plaintiff  was  at  all 
times  in  said  complaint  mentioned,  and  for  many 
years  prior  thereto  had  been,  thoroughly  familiar 
with  and  had  full  knowledge  and  notice  of  such 
general  and  well  established  custom  and  usage  of  the 
seed  trade  throughout  the  State  of  California  and 
the  United  States,  among  persons,  fii-ms  and  corpo- 
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rations  engaged  in  the  seed  business  in  the  State  of 
California  and  the  United  States,  and  of  the  said 
particular  custom  and  usage  of  the  defendant  herein, 
and  that  the  said  plaintiff  had  at  all  times  and  on 
each  and  every  occasion  that  it  purchased  any  seeds 
from  this  defendant,  and  particularly  on  the  occa- 
sions referred  to  in  said  complaint,  such  knowledge 
and  notice  and  that  the  said  plaintiff  contracted  in 
the  purchase  of  said  seeds  from  defendant  with 
reference  to  the  said  well  established  custom  and 
usage  of  the  seed  trade  in  the  State  of  California 
and  in  the  United  States,  and  of  the  said  particular 
custom  and  usage  of  this  defendant,  and  that  the 
same  formed  a  part  of  the  contract  of  purchase  and 
sale  of  the  seeds  herein  specifically  mentioned. 

And  further  alleges  that  said  contract  referred  to 
in  said  complaint  was  for  delivery  of  onion  seed,  and 
that  said  contract  was  fully  performed  by  the  deliv- 
ery of  said  onion  seed  f.o.b.  Stockton,  California, 
and  that  defendant  made  no  representation  as  to 
characteristics  or  descriptions  of  the  seed  delivered ; 
and  that  as  a  result  thereof  there  was  no  breach  or 
representation  or  warranty. 

Wherefore,  defendant  prays  that  plaintiff  take 
nothing  by  reason  of  this  action,  and  that  defendant 
have  judgment  for  his  costs  and  disbursements 
herein,  and  for  such  other  and  further  relief  as  to 
the  Court  may  seem  meet  and  proper. 

/s/  JAMES   I.   HARKINS, 

Attorney  for  defendant. 
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State  of  California, 
County  of  San  Joaquin — ss. 

H.  L.  Jones  being  first  duly  sworn,  deposes  and 
says: 

That  he  is  the  defendant  named  in  the  above- 
entitled  action;  that  he  has  read  the  foregoing 
Answer  and  knows  the  contents  thereof;  that  the 
same  is  true  of  his  own  knowledge,  except  as  to 
those  matters  which  are  therein  stated  on  infor- 
mation or  belief,  and  as  to  those  matters  he  believes 
it  to  be  true. 

/s/  H.  L.   JONES. 
Subscribed   and   sworn   to   before   me   this   15th 
day  of  January,  1949. 

[Seal]         /s/  JAMES  I.  HARKINS, 
Notary    Public    in    and    for    the    County    of    San 
Joaquin,  State  of  California. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed]:  Filed  January  21,  1949. 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM 

The  weight  of  authority  is  that  the  plea  of  nolo 
contendere  is  for  all  purposes  considered  a  plea  of 
guilty  except  in  one  situation,  namely,  that  the 
defendant  is  not  estopped  from  denying  the  facts 
to  which  he  plead  nolo  contendere  in  a  subsequent 
civil  action.  Cases  cited  and  see  Yale  Law  Review, 
Vol.  51  at  page  1255. 
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Since  defendant's  counsel  states  in  his  closing 
brief  that  he  is  willing  to  admit  that  the  plea  of 
nolo  contendere  was  entered  for  the  limited  purfjose 
of  impeachment  no  ruling  is  necessary  at  this  time. 

Dated:  May  10th,  1949. 

/s/  DAL   M.   LEMMON, 

United  States  District  Judge. 

[Endorsed] :  Filed  May  10,  1949. 


[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  ORDER 
This  cause  came  on  regularly  for  pre-trial  before 
the  Honorable  Dal  M.  Lemmon,  District  Judge,  on 
March  21,  1949.  Plaintiff  was  represented  by 
Ranger  Rogers,  Esq.,  and  A.  M.  Mull,  Jr.,  Esq., 
and  the  defendant  was  represented  by  James  I. 
Harkins,  Esq.,  and  Albert  Cronin,  Esq. 

State  of  Nature  of  Case: 

Action  for  breach  of  contract  for  damages  sus- 
tained because  of  failure  to  deliver  variety  of  onion 
seed  ordered.  Plaintiff,  The  Barteldes  Seed  Com- 
pany, is  a  Colorado  corporation,  and  defendant  is 
H.  L.  Jones,  of  Stockton,  California,  an  individual 
doing  business  as  Standard  Seed  Farms  Company. 

Defendant  reserves  the  right  to  contend  that  the 
action  is  one  for  breach  of  warranty. 

The  elements  of  damage  claimed  by  plaintiff  are 
three:  (1)  reimbursement  of  plaintiff  for  the 
amount  of  judgment  and  costs  paid  by  plaintiff  as 
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the  result  of  an  action  for  breach  of  contract  brought 
against  plaintiff  in  the  United  States  District  Court 
for  the  District  of  Colorado  by  the  purchaser  from 
the  plaintiff  of  a  portion  of  the  seeds  involved  in 
this  action;  (2)  attorneys  fees  and  expenses  neces- 
sitated in  the  defense  of  said  action;  and  (3)  loss 
of  good  will  and  related  matters  suifered  because 
of  resale  of  seeds  involved  in  this  action. 

Admissions  and  Identification  of  Exhibits: 

Plaintiff  offered  in  evidence  a  certified  copy  of 
complaint,  verdict,  judgment,  and  satisfaction  of 
judgment  docket  in  the  matter  of  Dutch  Valley 
Growers,  Inc.,  vs.  The  Barteldes  Seed  Company, 
Civil  Action  No.  1405  in  the  United  States  District 
Court  for  the  District  of  Colorado.  These  docu- 
ments were  marked  Plaintiff's  Exhibit  No.  1  and 
admitted  in  evidence. 

Plaintiff  then  offered  in  evidence  certified  copy 
of  transcript  of  the  judgment  docket  in  the  above 
referred  to  case.  This  was  marked  as  Plaintiff's 
Exhibit  No.  2  and  admitted  in  evidence. 

Plaintiff  then  offered  in  evidence  a  statement 
of  attorneys  fees  and  costs  paid  by  the  defendant, 
The  Barteldes  Seed  Company,  in  the  litigation  above 
referred  to  in  the  United  States  District  Court  in 
Colorado.  The  defendant  admitted  that  these  were 
paid  by  The  Barteldes  Seed  Company,  but  denied 
that  they  were  or  are  reasonable  or  necessary  ex- 
penditures in  the  defense  of  the  said  Civil  Action 
No.  1405.  With  this  understanding  the  statement 
was  identified  as  Plaintiff's  Exhibit  No.  3  and 
admitted  in  evidence. 
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Plaintiff  then  offered  in  evidence  Customer's 
Draft  dated  October  20,  1943,  which  was  marked 
Plaintiff's  Exhibit  No.  4  and  admitted  in  evidence. 
It  was  stipulated  that  said  draft  was  paid  by  plain- 
tiff* herein. 

On  agreement  of  counsel,  a  telegram  dated  Oc- 
tober 20,  1943,  from  The  Barteldes  Seed  Company 
to  Standard  Seed  Farms  Company,  Stockton,  Cali- 
fornia, was  marked  as  Plaintiff's  Exhibit  No.  5 
for  identification,  and  it  was  agreed  that  the  said 
exhibit  could  be  offered  in  evidence  without  further 
proof  by  either  party,  and  that  it  could  be  received 
in  evidence  without  further  identification  if  other- 
wise admissible. 

A  letter  dated  October  21,  1943,  from  The  Bartel- 
des Seed  Company  to  Standard  Seed  Farms  Com- 
pany, was  marked  as  Plaintiff's  Exhibit  No.  6  for 
identification,  and  it  was  agreed  in  regard  to  this 
exhibit  that  it  could  be  offered  in  evidence  without 
further  identification  at  the  time  of  the  trial  by 
either  party. 

It  was  next  stii)ulated  and  agreed  that  certain 
onion  sets  identified  by  the  United  States  Depart- 
ment of  Agriculture,  War  Food  Administration, 
Division  of  Distribution,  Inspection  Certificates 
Numbered  B-55718,  B-55719  and  B-55720  were 
taken  from  warehouses  near  South  Holland,  Illi- 
nois, used  by  the  growers  of  said  onion  sets,  by 
an  agent  or  inspector  of  the  Department  of  Agri- 
culture and  were  by  him  forwarded,  through  official 
channels,  to  Dr.  H.  A.  Jones  of  the  Dejiartment  of 
Agriculture,  whose  address  is  Beltsville,  Maryland. 
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It  was  stipulated  and  agreed  that  said  onion  sets 
identified  by  Inspection  Certificate  No.  B-55718  were 
grown  by  C.  W.  Pearlberg  at  or  near  South  Holland, 
Illinois,  during  the  season  of  1944;  that  said  onion 
sets  identified  by  Inspection  Certificate  No.  B-55719 
were  grown  by  A.  Dalanberg  at  or  near  South  Hol- 
land, Illinois,  during  the  season  of  1944;  and  that 
said  onion  sets  identified  by  Inspection  Certificate 
No.  B-55720  were  grown  by  John  K.  DeYoung  at 
or  near  South  Holland,  Illinois,  during  the  season 
of  1944. 

Defendant  then  offered  in  evidence  Defendant's 
Exhibit  A  a  memorandum  that  a  bill  of  lading  had 
been  issued.  It  was  stipulated  and  agreed  that  De- 
fendant's Exhibit  A,  although  not  the  original  bill 
of  lading,  could  be  admitted  in  evidence  and  for 
the  purposes  of  the  case  treated  as  though  it  were 
the  original. 

The  court  then  asked  for  memoranda  in  regard 
to  the  admissibility  of  a  plea  of  nolo  contendere 
in  evidence.  At  the  time  of  the  signing  of  this 
order  these  have  been  duly  sulmiitted. 

Dated  the  16th  day  of  May,  1949. 
/s/  DAL  M.  LEMMON, 
Judge. 
Approved  as  to  form: 

/s/  RANGER  ROGERS, 

Attorney  for  Plaintiff. 

/s/  JAMES  I.  HARKINS, 

Attorney  for  Defendant. 

[Endorsed] :  Filed  May  16,  1949. 
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[Title  of  District  Court  and  Cause.] 

MEMORANDUM  AND   ORDER 

Plaintiff  purchased  onion  seed  from  the  defend- 
ant and  later  sold  a  portion  of  it.  The  buyer  of 
this  portion  sued  plaintiff  on  the  theory  that  the 
onioTL  seed  was  not  of  the  variety  specified.  Judg- 
ment was  recovered  in  the  United  States  District 
Court  for  the  District  of  Colorado  in  favor  of  the 
buyer  and  against  plaintiff.  The  judgment  was  sat- 
isfied in  full  by  plaintiff.  Plaintiff  seeks  to  recover 
from  defendant  the  amount  of  said  judgment,  costs 
and  attorneys'  fees  expended  in  that  action,  and 
damages  for  loss  of  good  will  arising  out  of  that 
transaction.  The  complaint  also  sought  the  esti- 
mated attorneys'  fees  incurred  and  to  be  incurred 
in  the  present  case,  but  the  paragraph  therein  al- 
leging the  same  has  been  disposed  of  by  the  granting 
of  a  motion  to  dismiss  thereto. 

Defendant  in  the  course  of  his  business  as  a  seed 
grower  and  seller  sent  a  "surplus  list,"  a  statement 
of  quantities  and  varieties  of  seed  for  sale,  to  the 
plaintiff,  in  which  was  listed  a  quantity  of  "Yellow 
Globe  Danvers"  onion  seed.  Plaintiff  by  telephone 
from  its  office  in  Denver,  Colorado,  to  defendant  in 
California  offered  to  buy  2000  pounds  of  said  seed 
at  $2.50  per  pound.  After  some  discussion  of  price 
this  order  was  accepted  by  the  defendant;  it  being 
agreed  that  the  seed  would  be  shipped  by  truck  f .o.b. 
Stockton,  California.  No  mention  was  made  in  that 
conversation  of  warranty  or  refusal  to  warrant.  A 
telegram  confirming  the  order  was  sent  by  plaintiff 
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and  each  party  sent  letters  confirming  the  sale. 
Printed  on  defendant's  letterheads  were  non- war- 
ranty clauses,  and  the  "surplus  list"  also  set  forth 
such  a  clause.  The  seed  was  shipped  and  a  draft 
with  hill  of  lading  was  sent.  The  draft  was  honored 
by   plaintiff. 

Thereafter  the  seed  was  re-labeled  by  plaintiff 
and  a  portion  of  it  sold  with  the  resultant  suit  in 
Colorado. 

It  is  contended  ])y  plaintiff  that  the  sale  was 
comi^leted  in  Colorado,  inasmuch  as  it  was  necessary 
that  the  draft  be  honored  before  plaintiff  could  take 
possession  of  the  seed.  On  the  other  hand  defend- 
ant contends  that  the  transaction  was  completed 
when  the  seed  was  delivered  to  the  carrier  at  Stock- 
ton, California.  Plaintiff  therefore  argues  that  the 
law  of  Colorado  is  the  applicable  law,  while  defend- 
ant argues  that  California  law  should  be  applied. 

It  seems  to  me  that  a  consideration  of  the  basic 
elements  in  the  creation  of  a  contract  dispels  most 
of  the  questions  that  appear  to  complicate  this  case. 

The  evidence  is  clear  that  plaintiff  ordered  a 
quantity  of  "Yellow  Globe  Danvers"  onion  seed 
by  that  name  and  that  this  designates  a  variety  of 
onion  seed  that  is  distinctive  and  well  known  in 
the  trade.  Plaintiff's  offer  was  accepted  by  de- 
fendant. It  is  elementar}^  that  where  an  offer  to 
buy  certain  goods  at  a  certain  price  is  accepted 
by  the  seller  a  contract  is  made.  Where  such  a 
contract  is  made  orally  and  later  confirmed  in 
writing  the  contract  can  not  be  varied  by  additional 
terms   or   conditions,    unless    the   parties   nuitually 
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intend  to  alter  the  original  agreement.  Therefore 
the  mere  fact  that  the  oral  agreement  was  confirmed 
by  a  writing  upon  which  a  printed  non-warranty 
clause  appeared  as  part  of  the  letterhead  is  not 
sufficient  to  incorporate  said  clause  as  one  of  the 
contractual  terms.  A  disclaimer  of  warranty  coming 
after  the  contract  was  completed  is  of  no  effect. 
Newhall  Land  &  Farming  Co.  v.  Hogue  Kellogg  Co., 
56  Cal.  App.  90. 
p  Plaintiif  therefore  had  offered  to  buy  a  specific 
commodit}^  and  defendant  had  agreed  to  sell  a  spe- 
cific commodity.  The  fact  that  the  defendant  did 
not  perform  resulted  in  a  breach  of  contract.  The 
question  of  warranty  in  such  a  case  would  appear 
to  be  academic  since  the  designation  of  the  specific 
type  of  seed  appears  more  in  the  nature  of  a  con- 
dition. The  agreement  to  sell  ''Yellow  Grlobe  Dan- 
vers"  onion  seed  was  an  express  warranty,  if  not 
a  condition,  that  the  seed  shipped  was  of  that  variety. 
Uniform  Sales  Act,  Sec.  12.  This  was  an  affirmation 
of  fact  by  express  language,  relied  ujoon  by  plaintiff 
and  without  which  the  purchase  would  not  have  been 
made.  Nevertheless,  because  the  Uniform  Sales  Act, 
which  has  been  adopted  by  both  California  and  Colo- 
rado, fixes  an  implied  Vv^arranty  that  the  goods  shall 
correspond  to  the  description  in  a  contract  to  sell 
or  a  sale  of  goods  by  description,  it  is  difficult  to 
ignore  the  question  of  warranty  whenever  such  a 
sale  is  made.  "Yellow  Globe  Danvers"  is  an  article 
of  commerce.  It  is  a  distinctive  seed,  well  known 
in  the  trade.  A  dealer  in  such  a  commodity  selling 
it  inider  or  by  that  name  is  charged  with  notice 
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and  each  party  sent  letters  confirming  the  sale. 
Printed  on  defendant's  letterheads  were  non-war- 
ranty clauses,  and  the  "surplus  list"  also  set  forth 
such  a  clause.  The  seed  was  shipped  and  a  draft 
with  bill  of  lading  was  sent.  The  draft  was  honored 
by   plaintiff. 

Thereafter  the  seed  was  re-labeled  by  plaintiff 
and  a  portion  of  it  sold  with  the  resultant  suit  in 
Colorado. 

It  is  contended  by  plaintiff  that  the  sale  was 
completed  in  Colorado,  inasmuch  as  it  was  necessary 
that  the  draft  be  honored  before  plaintiff  could  take 
possession  of  the  seed.  On  the  other  hand  defend- 
ant contends  that  the  transaction  was  completed 
when  the  seed  was  delivered  to  the  carrier  at  Stock- 
ton, California.  Plaintiff  therefore  argues  that  the 
law  of  Colorado  is  the  applicable  law,  while  defend- 
ant argues  that  California  law  should  be  applied. 

It  seems  to  me  that  a  consideration  of  the  basic 
elements  in  the  creation  of  a  contract  dispels  most 
of  the  questions  that  appear  to  complicate  this  case. 

The  evidence  is  clear  that  plaintiff  ordered  a 
quantity  of  "Yellow  Globe  Danvers"  onion  seed 
by  that  name  and  that  this  designates  a  variety  of 
onion  seed  that  is  distinctive  and  well  known  in 
the  trade.  Plaintiff's  offer  was  accepted  by  de- 
fendant. It  is  elementary  that  where  an  offer  to 
buy  certain  goods  at  a  certain  price  is  accepted 
by  the  seller  a  contract  is  made.  Where  such  a 
contract  is  made  orally  and  later  confirmed  in 
writing  the  contract  can  not  be  varied  by  additional 
terms   or   conditions,    unless   the   parties   nuitually 


Barteldes  Seed  Co.,  etc.  25 

intend  to  alter  the  original  agreement.  Therefore 
the  mere  fact  that  the  oral  agreement  was  confirmed 
b}'  a  writing  upon  which  a  printed  non-warranty 
clause  appeared  as  part  of  the  letterhead  is  not 
sufficient  to  incorporate  said  clause  as  one  of  the 
contractual  terms.  A  disclaimer  of  warranty  coming 
after  the  contract  was  completed  is  of  no  eifect. 
Newhall  Land  &  Farming  Co.  v.  Hogue  Kellogg  Co., 
56  Cal.  App.  90. 

Plaintiff  therefore  had  offered  to  buy  a  specific 
commodity  and  defendant  had  agreed  to  sell  a  spe- 
cific commodity.  The  fact  that  the  defendant  did 
not  perform  resulted  in  a  breach  of  contract.  The 
question  of  warranty  in  such  a  case  would  appear 
to  be  academic  since  the  designation  of  the  specific 
type  of  seed  appears  more  in  the  nature  of  a  con- 
dition. The  agreement  to  sell  ''Yellow  Globe  Dan- 
vers"  onion  seed  was  an  express  warranty,  if  not 
a  condition,  that  the  seed  shipped  was  of  that  variety. 
Uniform  Sales  Act,  Sec.  12.  This  was  an  affirmation 
of  fact  by  express  language,  relied  upon  by  plaintiff 
and  without  which  the  purchase  would  not  have  been 
made.  Nevertheless,  because  the  Uniform  Sales  Act, 
which  has  been  adopted  by  both  California  and  Colo- 
rado, fixes  an  implied  warranty  that  the  goods  shall 
correspond  to  the  description  in  a  contract  to  sell 
or  a  sale  of  goods  by  description,  it  is  difficult  to 
ignore  the  question  of  warranty  whenever  such  a 
sale  is  made.  "Yellow  Globe  Danvers"  is  an  article 
of  commerce.  It  is  a  distinctive  seed,  well  known 
in  the  trade.  A  dealer  in  such  a  commodity  selling 
it  under  or  by  that  name  is  charged  with  notice 
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that  the  buyer  relies  upon  the  description  as  a  rep- 
resentation that  it  is  the  thing  described.  This  con- 
stitutes a  warranty  that  the  seed  sold  is  of  that 
description.  Smith  v.  Zimbalist,  2  Cal.  App.  2d  324. 
Thus,  in  this  case,  since  there  was  a  contract  to 
sell  and  consequent  sale  of  goods  by  description, 
a  warranty  that  the  goods  were  of  the  class  denom- 
inated was  created  by  operation  of  law  as  well  as 
in  fact.  (El  Zarape,  etc.,  Factory  v.  Plant  Food 
Corp.,  90  Cal.  App.  2d  336,  345.  See  also  Chamber- 
lain Co.  V.  AUis  Chalmers  Co.,  51  Cal.  App.  2d  520). 
Plaintiff  has  sustained  its  burden  of  proof.  The 
creation  of  an  express  warranty  herein  has  eviden- 
tiary support  in  the  deposition  of  W.  P.  Stubbs, 
Manager  of  the  Denver  Branch  of  plaintiff  company 
and  the  testimony  of  defendant  pertaining  thereto. 
Neither  mentioned  the  word  ''warranty"  in  the  tele- 
phonic conversation  which  created  the  contract.  The 
deposition  of  Stubbs  regarding  that  conversation 
reads  in  part  as  follows :  "  I  told  him  that  we  had  his 
surplus  list,  and  we  would  purchase  the  2,000  pounds 
of  Yellow  Globe  Danvers  onion  seed  at  $2.50,  wiiich 
he  quoted  in  the  list  as  $3.00  per  j)ound.  He  accepted 
the  order  for  the  2,000  pomids  of  Yellow  Globe  Dan- 
vers onion  seed  and  stated  that  he  would  ship  the 
same  promptly.  We  purchased  several  other  items 
from  him  at  the  same  time,  and  I  talked  to  him  con- 
cerning those.  I  told  him  at  the  time  that  we  only 
wanted  first  class  quality  stocks  of  high  germination 
and  true  to  type,  and  he  assured  me  that  the  stocks 
were  of  first  class  quality  and  of  high  germination." 
Defendant  stated  in  his  oral  testimony,  "I  do  not 
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recall  any  of  that  conversation.  As  I  remember  I 
would  say  probably  95%  of  it  was  devoted  to  jock- 
eying between  the  price  of  $3.00  and  $2.00  a  pound." 
Page  24-25  of  transcript.  Mr.  Stubbs'  statement  that 
l^laintiff  wanted  only  seed  of  first  class  quality  and 
true  to  type  and  the  apparent  assurance  by  de- 
fendant that  the  seed  was  of  the  type  ordered  is 
not  denied  and  I  find  that  an  express  warranty  was 
made  that  the  onion  seed  would  be  of  the  variety 
ordered,  and  the  warranty  was  not  dispelled  by  the 
printed  non-warranty  clauses  which  appeared  on  the 
letterheads  and  surplus  list. 

It  was  contended  by  the  defendants  that  the  war- 
ranty was  nullified  by  the  existence  of  a  custom  that 
seed  growers  and  distributors  of  seed  did  not  war- 
rant as  to  description,  productivity,  etc.  But  the 
evidence  presented  supported  the  contention  only 
insofar  as  productivity  was  concerned  and  did  not 
support  the  contention  that  there  was  a  custom  that 
variety  was  not  warranted,  and  in  fact  one  of  de- 
fendant's experts  testified  that  variety  was  a  factor 
that  could  be  controlled  and  known. ^  Therefore  the 
rationalle  which  would  be  the  basis  of  the  custom 
was  lacking. 


iQn  cross-examination  defendant's  witness,  James 
William  Hamilton,  was  asked  the  following  question 
and  gave  the  following  answer  relevant  to  a  non- 
warranty  clause, ' '  Only  one  question,  Mr.  Hamilton : 
I  understand  that  the  clause  was  used  to  protect  the 
seedsmen  from  erratic  growth  in  production.  By 
that  you  don't  mean  variety  of  seed?  A.  That  would 
not  be  variety.  That  would  be  a  condition  that  we 
could  not  control.  Variety  is  something  that  is  es- 
tablished." Page  57,  Transcript. 
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It  must  be  remembered  that  defendant  was  the 
grower  of  the  seeds  in  question  and  in  a  position 
to  be  certain  of  the  variety.  A  greater  burden  should 
be  placed  upon  the  grower  who  is  also  the  seller  of 
the  seed.   See  168  A.L.R.  at  page  586. 

There  was  a  breach  of  contract  by  defendant  and 
he  is  liable  for  the  damages  as  a  result  thereof.  A 
warranty  promises  indemnity  against  defects  in  the 
article  sold.  Regarding  damages  sought  by  plaintiff 
for  loss  of  good  will  and  business,  the  evidence  intro- 
duced to  sujjport  this  claim  for  damages  was  in- 
sufficient to  justify  the  granting  of  damages  for 
this  alleged  loss  to  plaintiff.  That  claim  is  too  specu- 
lative to  be  a  foreseeable  consequence  of  defendant's 
breach  of  warrant^".  Remote  or  speculative  damages 
not  reasonably  within  the  contemi^lation  of  the  par- 
ties are  not  recoverable.  Calif.  Press  Mfg.  Co.  v. 
Stafford  Packing  Co.,  192  Cal.  479.  Furthermore, 
to  be  recoverable  damages  for  breach  of  warranty 
must  be  certain  or  capable  of  being  ascertained 
with  a  reasonable  degree  of  certainty  and  not,  as 
here,  uncertain  in  amount. 

The  Uniform  Sales  Act,  which  has  been  incorpo- 
rated into  the  statutes  of  both  California  and  Colo- 
rado, provides  that  for  a  breach  of  warranty,  the 
measure  of  damages  shall  be  ''*  *  *  the  loss  at- 
tributable directly  and  naturally  resulting  in  the 
ordinary  course  of  events  from  the  breach."  1 
U.L.A.  69(6).  The  Act  further  provides  that  noth- 
ing therein  affects  the  right  of  the  buyer  to  recover 
special  damages  in  any  case  where,  by  law,  such 
are  recoverable.    U.S.A.  70. 

Plaintiff  and  defendant  had  had  prior  business 
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dealings  and  defendant  knew  that  plaintiff  was 
in  the  seed  merchandising  business  and  conse- 
quently that  there  w^as  every  likelihood  that  the 
onion  seed  sold  plaintiff  would  be  resold  by  it.  The 
seller's  knowledge  that  the  buyer  is  a  dealer  in  the 
kind  of  goods  purchased  is  sufficient  to  impute 
knowledge  to  the  seller  that  the  goods  are  purchased 
for  resale.  Northwest  Auto  Co.  v.  Harmon,  250  F. 
832;  Johnson  v.  Hislop,  272  Fed.  913,  9th  Cir.  When 
plaintiff  resold  some  of  the  onion  seed  the  act  was 
foreseeable  as  a  natural  consequence  of  the  contract 
between  plaintiff  and  defendant.  If  the  seller  has 
notice  from  any  source  that  the  purchaser  purchases 
for  resale,  the  right  to  recover  special  damages  wdiich 
result  from  buyer's  inability  to  reason  of  the  seller's 
breach  of  the  principal  sale  contract  to  perform 
arises  since  the  resale  may  fairly  be  said  to  be  within 
the  contemplation  of  the  parties  at  the  time  of  the 
making  of  the  principal  contract.  Calif.  Press  Mfg. 
Co.  V.  Stafford  Packing  Co.,  192  Cal.  479.  In  such 
cases  wiiere  a  similar  w^arranty  is  given  on  resale 
as  was  contained  in  the  original  agreement  and  the 
original  purchaser  is  successfully  sued  for  breach 
of  warranty,  the  original  seller  is  liable  for  the 
damages  thus  liquidated  to  his  purchaser,  and  this 
includes  attorney's  fees  necessitated  in  defense  of 
the  suit  for  breach  of  warranty,  especially  where 
the  original  seller  was  notified  by  the  buyer  to  assist 
in  the  defense  of  the  action.  Robert  A.  Reichard, 
Inc.,  V.  Ezl.  Dunwoody  Co.,  45  F.  Supp.  154.  (See 
also  Grupe  v.  Glick,  26  Cal.  2d  680.   Int.  State  Bank 
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of  Trinidad  v.  Trinidad  Bean  &  Elevator  Co.,  79 
Colo.  286,  245  Pac.  489,  25  C.J.S.  Sec.  50c).  And 
see  46  Am.  Jur.  820.  The  rule  is  applied  where 
seed  is  purchased  by  a  dealer  with  warranty  as  to 
kind  and  resold  by  him  with  a  like  warranty.  Buck- 
bee  V.  P.  Hohenodel,  Jr.,  224  Fed  14;  Passinger  v. 
Thornburn,  34  N.Y.  634.  The  facts  of  this  case 
justify  the  application  of  this  rule. 

It  is  therefore  ordered  that  judgment  be  entered 
in  favor  of  plaintiff  in  the  sum  of  $5006.26,  the  sum 
paid  by  plaintiffs  as  a  result  of  the  judgment  against 
it  in  the  United  States  District  Court,  District  of 
Colorado,  with  interest  from  the  date  of  judgment, 
$8,402.59  attorneys'  fees  incurred  therein,  plus  in- 
terest from  the  date  of  payment,  and  for  costs 
herein. 

Plaintiff  to  prepare  findings  of  fact  in  accord- 
ance with  the  local  rule. 

Dated:  May  10th,  1950. 

/s/  DAL  M.  LEMMON, 

United  States  District  Judge. 

[Endorsed] :  Filed  May  10,  1950. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

The  above-entitled  action  came  on  regularly  for 
trial  before  the  above-entitled  court,  without  a  jury, 


I 
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a  jury  having  been  waived,  on  the  22nd  day  of 
September,  1949,  having  been  duly  and  regularly 
continued  until  that  date,  plaintiff  appearing  by  its 
attorneys,  Huffman,  Sutliff  &  Rogers,  and  Mull  & 
Pierce,  and  the  defendant  appearing  by  his  attorney, 
James  I.  Harkins,  Esq.,  and  evidence  both  oral 
and  documentary  having  been  introduced  and  the 
cause  argued  and  submitted  for  the  decision  of  the 
court  and  the  court  being  fully  advised,  now  makes 
and  files  his  findings  of  fact  and  conclusions  of  law, 
to  wit: 

Findings  of  Fact 

I. 

That  it  is  true  that  the  plaintiff  is  now  and  at 
all  times  hereinafter  mentioned  was  a  corporation 
duly  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Colorado;  that  the  de- 
fendant is  an  individual  doing  business  mider  the 
style  and  trade  name  of  Standard  Seed  Farms 
Company,  with  his  residence  and  main  business 
headquarters  located  at  Stockton,  California. 

II. 

That  it  is  true  that  "Yellow  Globe  Danvers"  is 
now  and  at  all  times  hereinafter  mentioned  was  a 
particular  variety  or  type  of  onion,  well  known  to, 
and  catalogued,  grown,  cultivated,  harvested,  stored, 
bought  and  sold  by,  the  garden  seed  trade,  industry 
and  onion  growers  throughout  the  United  States; 
''Yellow  Globe  Danvers"  onion  is  uniformly  and 
generally  recognized  by  the  seed  trade,  industry 
and  onion  growers  and  experts  as  a  variety  or 
special   type    of    onion,    possessing   and    generally 
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known  for  certain  qualities  and  characteristics.  That 
it  is  impossible  by  examination,  inspection  or  other- 
wise to  recognize  or  identify  the  variety  or  type 
of  any  onion  from  the  seed  thereof.  The  variety 
and  type  can  be  determined  only  from  the  sets  of 
mature  onions  after  the  seed  is  planted  and  grown. 
Accordingly,  a  buyer  of  onion  seed  must  depend 
and  rely  upon  the  sellers'  designation,  description 
and  representation  of  the  variety  or  type  of  the 
onion  seed  sold. 

III. 
That  it  is  true  that  some  time  prior  to  October 
20,  1943,  defendant  by  a  statement  in  writing  so- 
licited plaintiff  to  purchase  of  and  from  defendant 
various  quantities  and  varieties  of  onion  seed,  in- 
cluding a  quantity  of  a  variety  known  as  "Yellow 
Globe  Danvers."  That  thereafter  and  on  or  about 
the  20th  day  of  October,  1943,  plaintiff  offered  to 
purchase  a  specific  quantity  of  "Yellow  Globe  Dan- 
vers" onion  seed,  to  wit:  approximately  2,000 
pounds,  at  and  for  the  purchase  price  of  Two  and 
50/lOOth  Dollars  ($2.50)  per  pound ;  provided,  how- 
ever, that  said  plaintiff  stipulated  as  a  condition 
to  said  purchase  that  said  plaintiff  would  accept 
only  first  class  quality  stocks  of  high  germination 
and  true  to  type;  that  on  or  about  said  date  de- 
fendant accepted  said  offer  and  agreed  to  sell  to 
plaintiff*  said  quantity  of  onion  seed  of  said  variety 
known  as  "Yellow  Globe  Danvers"  at  and  for  said 
purchase  i^rice  F.O.B.  Stockton,  California,  and  to 
deliver  the  same  to  Denver,  Colorado;  that  said 
agreement  was  confirmed  in  writing ;  that  as  a  part 
of  said  agreement  defendant  expressly  warranted, 
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represented  and  agreed  that  said  onion  seed  and 
all  of  it  was  in  fact  "Yellow  Globe  Danvers";  that 
on  or  about  October  28,  1943,  defendant  delivered 
to  plaintiff  at  Denver,  Colorado,  Two  Thousand  and 
Five  (2005)  j^ounds  of  onion  seed  tagged,  labeled, 
billed,  described  and  otherwise  represented  as  ''Yel- 
low Globe  Danvers"  onion  seed;  that  said  onion 
seed  was  delivered  by  defendant  with  sight  draft 
attached  to  the  bill  of  lading;  that  relying  upon 
said  oft'er  and  said  bill,  description,  warranty  and 
representation  by  defendant  that  said  onion  seed 
was  ''Yellow  Globe  Danvers"  onion  seed,  plaintiff 
accepted  such  delivery  and  thereupon  honored  said 
draft  at  the  First  National  Bank  at  Denver,  Colo- 
rado, and  paid  defendant  Five  Thousand  Twenty- 
nine  and  30/lOOths  Dollars  ($5,029.30)  for  said 
seed. 

IV. 
That  it  is  true  that  plaintiff  was  unable  to  identify 
the  variety  or  type  of  said  onion  seed  by  examina- 
tion, or  otherwise,  and  relying  upon  defendant's 
said  warranty,  designations  and  representations 
aforesaid  and  believing  in  good  faith  said  onion 
seed  to  be  "Yellow  Globe  Danvers"  onion  seed, 
l)laintiff  resold  approximately  two  thousand  (2000) 
pounds  thereof,  one  thousand  (1000)  pounds  thereof 
being  resold  and  delivered  to  Dutch  Valley  Grow- 
ers, Inc.,  an  onion  set  cooperative  growers'  mar- 
keting association  incorporated  under  the  laws  of 
the  State  of  Illinois,  on  or  about  November  19, 
1943,  as  "Yellow  Globe  Danvers"  onion  seed;  that 
said  Dutch  Valley  Growers,  its  members  and  cus- 
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tomers,  planted,  or  caused  to  be  planted,  cultivated 
and  matured  into  sets  said  seed,  after  which  it  com- 
plained to  plaintiff  that  said  sets  shrivelled, 
sprouted,  decayed,  kept  poorly  and  did  not  have 
the  typical  characteristics,  shape  or  fine  and  de- 
sirable qualities  of  "Yellow  Globe  Dan  vers"  onion, 
and  in  fact  was  not  "Yellow  Globe  Danvers"  onion 
or  onion  set.  That  plaintiff  promptly  advised  de- 
fendant of  said  complaints  and  requested  defendant 
to  inspect  said  onion  sets  grown  from  seed  so  sold 
by  defendant  and  verify  said  complaints,  which 
defendant  failed  or  refused  to  do;  that  thereafter 
said  Dutch  Valley  Growers  sued  plaintiff  in  the 
United  States  District  Court  for  the  District  of 
Colorado,  being  Civil  Action  No.  1405  demanding 
judgment  for  Thirty-four  Thousand  Three  Hun- 
dred Eighty-seven  and  28/lOOths  Dollars  ($34,- 
387.28)  and  costs,  because  of  said  defendant's  false 
sale  of  said  onion  seed  and  the  loss  of  crops  there- 
from; that  plaintiff  requested  defendant  to  appear 
and  defend  said  case,  which  defendant  failed  or 
refused  to  do;  that  plaintiff  was  required  to  and 
did  defend  said  suit,  which  necessitated  taking  nu- 
merous depositions  in  California,  Illinois,  Wash- 
ington, D.  C,  and  elsewhere,  consumed  one  week  in 
court  trial  before  court  and  jury  and  caused  plain- 
tiff to  expend  Seven  Thousand  Four  Hundred  Two 
and  59/lOOths  Dollars  ($7,402.59)  for  attorneys' 
fees,  court  costs,  traveling  and  other  legal  expenses, 
and  plaintiff  owes  and  has  promised  to  pay  an 
additional  One  Thousand  Dollars  ($1,000.00)  attor- 
neys' fees;  that  said  litigation  extended  over  a 
period  of  approximately  three  years;  that  the  jury 
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in  said  case  brought  in  a  verdict  for  said  Dutch 
Valle}^  Growers  and  against  this  plaintiff,  sustain- 
ing the  complaints  and  allegations  of  said  Dutch 
Valley  Growers  and  judgment  was  rendered  against 
this  plaintiff  for  Four  Thousand  Six  Hundred 
Eighty-four  and  No/lOOths  Dollars  ($4,684.00)  plus 
costs  of  Three  Hundred  Twenty-two  and  26/lOOths 
Dollars  ($322.26) ;  that  plaintiff  gave  defendant  an 
opportunity  to  pay  said  judgment  or  appeal  same, 
which  defendant  failed  or  refused  to  do;  fearing 
that  a  new  trial,  if  granted,  or  an  appeal  would 
result  in  a  larger  judgment  against  plaintiff,  plain- 
tiff paid  said  judgment  and  costs.  That  at  all  times 
herein  and  in  said  complaint  mentioned  plaintiff 
was  in  the  seed  merchandising  business  and  de- 
fendant knew  that  to  be  the  fact;  that  the  onion 
seeds  purchased  by  plaintiff  from  defendant  were 
purchased  for  resale  to  farmers  for  use  in  growing 
a  croj)  of  onions  and  onion  sets  and  at  all  times 
herein  and  in  said  complaint  mentioned  defendant 
knew  that  to  be  the  fact ;  that  said  onion  seed  when 
resold  as  hereinabove  set  forth  were  sold  with  the 
warranty  description  and  representations  regarding 
said  onion  seed  which  had  been  made  by  defendant 
to  plaintiff  rejoeated  by  plaintiff  to  said  purchasers 
from  plaintiff,  and  at  all  times  herein  and  in  said 
complaint  mentioned  defendant  knew  that  such  war- 
ranty, description  and  representation  would  be  so 
made  by  plaintiff. 

V. 
That  it   is   true   that   plaintiff  has   paid   Seven 
Thousand  Four  Hundred  Two  and  59/lOOths  Dol- 
lars  ($7,402.59)   for  attorneys'  fees  and  legal  ex- 
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penses,  and  plaintiff  owes  and  has  promised  to  pay 
an  additional  One  Thousand  Dollars  ($1,000.00) 
attorneys'  fee  in  the  defense  of  said  Dutch  Valley 
Growers  case,  which  fee  and  expenses  are  and  each 
of  them  is  reasonable  and  fair. 

VI. 

That  it  is  not  true  that  the  representations,  de- 
scription and  warranty,  or  any  of  them,  made  by 
defendant  as  aforesaid  were  wanton  or  reckless,  or 
that  they  were  calculated  to  or  did  cause  plaintiff 
to  suffer  a  substantial  loss  of  good  will  or  to  sus- 
tain injury  to  its  reputation  with  its  customers,  or 
the  seed  trade,  or  industry  generally,  in  the  sum 
of  Ten  Thousand  Dollars  ($10,000.00)  or  any  other 
sum ;  but  it  is  true  that  the  representations,  descrip- 
tion and  warranty  were  untrue  in  this  that  said 
onion  seed  and  each  and  all  of  it  sold  and  pur- 
chased as  aforesaid  was  not  "Yellow  Globe  Dan- 
vers"  but  was  another  inferior  variety  and  it  is 
also  true  that  plaintiff  has  been  damaged  in  the 
respects  as  hereinabove  and  hereinafter  set  forth 
in  these  findings. 

VII. 

That  it  is  true  that  the  United  States  of  America 
by  and  through  its  United  States  Attorney  for  the 
Northern  District  of  California,  did  on  the  26th 
day  of  June,  1946,  file  an  information  against  de- 
fendant herein,  in  Case  No.  9701  in  the  District 
Court  of  the  United  States  for  the  Northern  Dis- 
trict of  California,  charging  this  defendant  with 
falsely  labelling  and  advertising,  within  the  mean- 
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ing  of  the  Federal  Seed  Act  of  1939,  the  two  thou- 
sand five  (2005)  pounds  of  seed  involved  herein, 
in  that  said  seed  was  designated  as  "Yellow  Globe 
Danvers"  onion  seed;  that  thereafter  said  court 
assessed  a  fine  against  defendant  herein  for  such 
false  labelling  and  advertising  that  defendant  did 
pay  the  fine  so  assessed. 

VIII. 

That  it  is  true  that  although  plaintiff  has  de- 
manded of  defendant  that  he  reimburse  it  for  the 
payment  of  said  judgment  and  costs  in  said  Dutch 
Valley  Growers  case,  pay  the  attorneys'  fee  and 
legal  expenses  incident  to  the  defense  thereof,  pay 
it  for  the  loss  of  good  will,  damage  to  its  reputation 
and  incidental  detriments,  defendant  fails  and  re- 
fuses to  do  so. 

IX. 

That  it  is  not  true  that  at  all  times  in  said  com- 
plaint mentioned  or  at  any  of  the  times  therein 
mentioned  there  was  a  custom  or  usage  of  the  seed 
trade  in  the  State  of  California  or  throughout  the 
United  States  or  elsewhere  or  at  all  or  among  per- 
sons purchasing  seed  or  of  defendant  in  selling 
seed,  that  the  seller  of  seeds  gives  no  warranty  as 
to  variety  and/or  description,  but  it  is  true  that 
at  all  times  in  said  complaint  mentioned  variety  and 
description  of  onion  seed  can  be  controlled  and  is 
known  by  growers  and  sellers  of  seed  generally 
and  there  is  no  custom  or  usage  of  the  seed  trade 
or  of  defendant  disclaiming  warranty  of  variety  or 
description. 
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As  Conclusions  of  Law  from  the  Foregoing  Facts 
the  Court  Finds: 

That  plaintiff  is  entitled  to  judgment: 

(1)  For  the  sum  of  Five  Thousand  Six  and 
26/lOOth  Dollars  ($5,006.26)  being  the  amount  of 
the  judgment  paid  in  said  action  in  the  United 
States  District  Court  for  the  District  of  Colorado, 
together  with  interest  at  the  rate  of  seven  per  cent 
(7%)  per  amium  from  the  15th  day  of  June,  1948 
(being  the  date  of  said  judgment),  in  the  sum  of 
Six  Hundred  Eighty-seven  and  16/lOOths  Dollars 
($687.16). 

(2)  For  the  further  sum  of  Seven  Thousand 
Four  Hundred  Two  and  59/lOOths  Dollars 
($7,402.59)  being  the  fair  and  reasonable  attorneys' 
fees  and  expenses  heretofore  paid  by  plaintiff  in 
said  action  in  the  United  States  District  Court, 
District  of  Colorado,  with  interest  on  the  following 
portions  thereof  at  the  rate  of  seven  per  cent  (7%) 
per  annum  from  the  following  dates  and  in  the 
amounts  respectively: 

Principal  Amount  Interest  to  June  1, 

Paid                     Date  Paid  1950  @  7% 

$    250.00 5-21-45  $  87.95 

750.00 1-  3-46  231.72 

600.00 5-  6-46  172.25 

1,000.00 10-25-47  181.95 

1,000.00 11-24-48  106.31 

500.00 3-24-48  76.54 

500.00 4-16-48  74.42 

1,250.00 6-  5-48  174.01 

1,552.59 6-  2-48  217.10 

Total  Interest $1,322.25 
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(3)  For  the  further  sum  of  One  Thousand  Dol- 
lars ($1,000.00)  being  the  fair  and  reasonable  at- 
torneys' fees  which  are  unpaid  but  which  plaintiff 
is  obligated  to  pay  in  said  action  in  the  United 
States  District  Court,  District  of  Colorado;  with- 
out interest. 

(4)  For  plaintiff's  costs  of  suit  incurred  herein. 
Let  judgment  be  entered  accordingly. 

Dated:     June  14th,  1950. 

/s/  DAL  M.  LEMMON, 

Judge   of  the  United   States 
District  Court. 

Affidavit  of  Service  by  Mail  attached. 
Lodged  May  24,  1950. 
[Endorsed]:     Filed  June  14,  1950. 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  Northern  District  of  California,  North- 
ern Division 

No.  6067 

THE  BARTELDES  SEED  COMPANY,  a  Cor- 
poration, 

Plaintiff, 

vs. 

H.  L.  JONES,  Individually  and  Doing  Business 
Under  the  Style  and  Trade  Name  of  STAND- 
ARD  SEED  FARMS   COMPANY, 

Defendant. 

JUDGMENT 

The  ahove- entitled  action  came  on  regularly  for 
trial  before  the  above-entitled  court,  without  a  jury, 
a  jury  having  been  waived,  on  the  22nd  day  of  Sep- 
tember, 1949,  having  been  duly  and  regularly  con- 
tinued until  that  date,  plaintiff  appearing  by  its 
attorneys,  Huffman,  Sutliff  &  Rogers,  and  Mull  & 
Pierce,  and  the  defendant  appearing  by  his  attorney, 
James  I.  Harkins,  Esq.,  and  evidence  both  oral 
and  documentary  having  been  introduced  and  the 
caiise  argued  and  submitted  for  the  decision  of  the 
court,  and  the  court  having  heretofore  made  and 
filed  its  findings  of  fact  and  conclusions  of  law,  and 
good  cause  appearing  therefore; 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed: 
(1)     That  the  plaintiff  do  have  and  recover  judg- 
ment from  the  defendant  in  the  sum  of  Five  Thou- 
sand Six  and  26/lOOths  Dollars  ($5,006.26)  together 
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with  interest  at  the  rate  of  Seven  per  cent  (7%) 
per  aimum  from  the  15th  day  of  June,  1948,  in 
the  sum  of  Six  Hundred  Eighty-seven  and  16/lOOths 
Dollars  ($687.16)  or  a  total  of  principal  and  inter- 
est in  the  smn  of  Five  Thousand  Six  Hundred 
Ninety-three  and  42/lOOths  Dollars  ($5,693.42). 

(2)  That  the  plaintiff  do  have  and  recover 
judgment  from  the  defendant  in  the  further  sum 
of  Seven  Thousand  Four  Hundred  Two  and 
59/lOOths  Dollars  ($7,402.59)  with  interest  on  the 
following  portions  thereof  at  the  rate  of  Seven 
per  cent  (7%)  per  annum  from  the  following  dates 
and  in  the  amounts  respectively : 

Principal  Amount  Interest  to  June  1, 

Paid                      Date  Paid  1950  @  7% 

$    250.00 5-21-45  $  87.95 

750.00 1-  3-46  231.72 

600.00 5-  6-46  172.25 

1,000.00 10-25-47  181.95 

1,000.00 11-24-48  106.31 

500.00 3-24-48  76.54 

500.00 4-16-48  74.42 

1,250.00 6-  5-48  174.01 

1,552.59 6-  2-48  217.10 

Total  Interest $1,322.25 

or  a  total  of  principle  and  interest  in  the  sum  of 
Eight  Thousand  Seven  Himdred  Twenty-four  and 
84/lOOths  Dollars   ($8,724.84); 

(3)  That  the  plaintiff  do  have  and  recover  judg- 
ment from  the  defendant  in  the  further  sum  of 
One  Thousand  Dollars  ($1,000.00)  without  interest. 

(4)  That  the  plaintiff  do  have  and  recover  judg- 
ment from  the  defendant  for  its  costs  of  suit  in- 
curred herein  hereby  taxed  in  the  sum  of  One  Hun- 
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dred  Ninety-three  and  70/lOOths  Dollars  ($193.70). 

Dated:     June  14,  1950. 

/s/  DAL  M.  LEMMON, 

Judge,  United  States  District 
Court. 

Lodged  May  26,  1950. 

[Endorsed] :     Filed  June  14,  1950. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  ENTRY  OF  JUDGMENT 

To   Defendant  Above   Named  and  to   James   I. 
Harkins,  Esq.,  His  Attorney: 

You  and  Each  of  You  Will  Please  Take  Notice 
that  judgment  in  the  above-entitled  action  in  favor 
of  plaintiff  and  against  defendant  in  the  sum  of 
Fifteen  Thousand  Four  Hmidred  Eighteen  and 
26/lOOths  Dollars  ($15,418.26)  together  with  costs 
of  suit  herein  was  entered  Wednesday,  June  14, 
1950. 
Dated:    June  21,  1950. 

MULL  &  PIERCE, 
By  /s/  F.  R.  PIERCE, 

HUFFMAN,  ROGERS,  & 
SUTLIFF, 
/s/  KENAZ  HUFFMAN,  Esq., 
By  /s/  F.  R.  PIERCE, 

Attorneys  for  Plaintiff. 
Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :     Filed  June  22,  1950. 
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[Title  of  District  Court  and  Cause.] 

MOTION   TO  AMEND   FINDINGS   AND   FOR 
ADDITIONAL  FINDINGS  TO  BE  MADE 

Now  comes  the  defendant  and  through  his  attor- 
neys of  record  moves  this  Honorable  Court  to  amend 
the  findings  and  for  additional  findings  to  be  made 
in  the  above-entitled  cause : 

1.  The  finding  of  fact  as  set  forth  in  paragraph 
III  in  the  above-entitled  action,  be  amended  to 
show  that  the  quantity  of  onion  seed  purchased 
was  to  be  delivered  f.o.b.  Stockton,  California,  and 
also  to  show  the  fact  that  there  was  no  relationship 
between  the  purchase  price  and  f.o.b.  shipment  of 
the  goods. 

2.  Referring  to  Paragraph  III,  it  is  hereby  re- 
quested that  the  additional  findings  of  fact  be  made 
that  a  non-warranty  clause  containing  the  following 
words : 

"Standard  Seed  Farms  Company  Gives  No 
Warranty,  Express  or  Implied  as  to  Descrip- 
tion, Purity,  Productiveness  or  Any  Other 
Matter  of  Any  Seeds  They  Send  Out  and  They 
Will  Not  in  Any  Way  Be  Responsible  for  Any 
Crop," 

was  plaintly  printed  at  the  top  of  the  surplus  list. 

3.  Referring  to  paragraph  III,  it  is  requested 
that  the  additional  findings  of  fact  be  made  that 
the  manner  of  payment  being  made  by  sight  draft 
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with  bill  of  lading  attached  was  done  for  the  sole 
reason  of  security  for  purchase  price. 

4.  Referring  to  paragraph  VII,  it  is  hereby 
requested  that  all  matters  of  findings  and  fact  set 
forth  therein  be  stricken  from  the  record. 

5.  It  is  hereby  requested  that  a  new  and  addi- 
tional findings  of  fact  be  set  forth  stating  that  the 
contract  was  made  in  Stockton,  California,  and 
was  perfonned  in  Stockton,  California. 

Wherefore,  Defendant  prays  that  the  Court  will 
amend  the  findings  of  fact  and  that  additional 
findings  of  fact  be  made. 

/s/  JAMES  I.  HARKINS, 

/s/  ALBERT  E.  CRONIN,  JR., 
Attorneys  for  Defendant. 

Points  and  Authorities 
Rules  52  and  52  (A)  Federal  Rules  of  Civil  Pro- 
cedure. 

[Endorsed] :     Filed  Jime  26,  1950. 


[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 
Now  comes  the  defendant  and  through  his  attor- 
neys of  record  moves  this  Honorable  Court  for  a 
new  trial  in  the  above-entitled  cause,  and  for  reasons 
states  as  follows: 

1.     The  judgment  was  contrary  to  law. 
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2.  The  judgment  was  contrary  to  the  evidence. 

3.  The  judgment  was  contrary  to  the  weight  of 
the  evidence. 

4.  For  such  other  and  further  reasons  as  may  be 
presented  at  the  hearing  of  this  motion. 

Wherefore,  defendant  prays  that  the  Court  grant 
a  new  trial. 

/s/  JAMES  I.  HARKINS, 

/s/  ALBERT  E.  CRONIN,  JR., 

Attorneys  for  Defendant. 

Points  and  Authorities 
Rule  59  of  the  Federal  Rule  of  Civil  Procedure. 

[Endorsed] :     Filed  June  26,  1950. 


[Title  of  District  Court  and  Cause.] 

ORDER 

Defendant's  motion  to  amend  findings  is  granted 
as  to  specification  number  IV  and  finding  VII  is 
stricken.  Defendant's  motion  to  amend  findings  in 
all  other  respects  is  denied. 

Defendant's  motion  for  a  new  trial  is  denied. 

Dated:     July  24,  1950. 

/s/  DAL  M.  LEMMON, 

United  States  District  Judge. 

[Endorsed] :     Filed  July  24,  1950. 


46  H.  L.  Jones  vs. 

[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  this  15th  day  of  August, 
1950,  that  H.  L.  Jones,  said  defendant,  hereby  ap- 
peals to  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  from  the  judgment  of  this 
Court  entered  on  the  14th  day  of  June,  1950,  in 
favor  of  jjlaintiff  against  said  defendant. 

/s/  JAMES  I.  HARKINS, 

/s/  ALBERT  E.  CRONIN,  JR., 

Attorneys  for  Defendant, 
H.  L.  Jones,  etc. 

[Endorsed]  :     Filed  August  21,  1950. 


In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Northern 
Division 

No.  6067 

BARTELDES  SEED  COMPANY,  a  Corporation, 

Plaintiff, 

vs. 

H.  L.  JONES,  Individually  and  Doing  Business 
Under  the  Firm  Name  and  Style  of  STAND- 
ARD SEED  FARMS  COMPANY, 

Defendant. 
Before:  Hon.  Dal  M.  Lemmon, 
Judge. 
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REPORTER'S  TRANSCRIPT 
Thursday,  September  22,  1949 
Appearances : 

For  the  Plaintiff: 

RANGER  ROGERS,  Esq.,  and 
FRED  R.  PIERCE,  Esq. 

For  the  Defendant: 

JAMES  I.  HARKINS,  Esq.,  and 

ALBERT  E.  CRONIN,  JR.,  Esq. 

(The  deposition  of  W.  P.  Stubbs  was  read, 
Mr.  Pierce  reading  the  questions  and  Mr. 
Rogers  reading  the  answers,  as  follows:) 

DEPOSITION  OF  W.  P.  STUBBS 

*'Q.     State  your  name  and  residence  address. 

"A.  W.  P.  Stubbs,  1580  St.  Paul  Street,  Apart- 
ment 1,  Denver,  Colorado. 

"Q.    What  is  your  business  address? 

"A.  Barteldes  Seed  Company,  1521  -  15th  Street, 
Denver,  Colorado. 

"Q.     What  is  your  position? 

"A.  Manager  of  Barteldes  Seed  Company,  Den- 
ver branch. 

"Q.     How  long  have  you  held  that  position? 

"A.     It  will  be  25  years  in  September. 

"Q.  How  long  have  you  been  associated  with 
the  Barteldes  Seed  Company  of  Denver,  Colorado? 

'*A.    About  25  years. 
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"Q.     Generally,  what  are  your  duties? 

"A.  To  buy  and  sell  seeds  and  merchandise 
pertaining  to  the  seed  business  and  other  duties 
that  a  manager  performs. 

"Q.  Is  one  of  your  duties  to  manage  the  garden 
seed  business  of  The  Barteldes  Seed  Company  in 
Denver,  Colorado?  A.    Yes. 

"  Q.     What  does  this  entail  ? 

"A.  Buj-ing  and  selling  of  seeds  and  other  mer- 
chandise, and  supervising  of  the  general  business. 

*'Q.    Do  you  buy  and  sell  garden  seeds? 

*'A.    Yes. 

"Q.  For  how  many  years  have  you  been  occu- 
pied with  such  functions? 

"A.     About  twenty -five  years. 

''Q.  Do  you  recall  the  purchase  of  about  2,000 
pounds  of  Yellow  Globe  Danvers  onion  seed  from 
Standard  Seed  Farms  Company  of  Stockton,  Cali- 
fornia, in  late  October  of  1943?  A.     Yes. 

"Q.     How  did  this  transaction  come  about? 

"A.  We  received  a  surplus  list  from  the  Stand- 
ard Seed  Farms  Company  of  Stockton,  California, 
and  among  the  different  seeds  they  offered  was 
2,000  ]:>ounds  of  Yellow  Globe  Danvers  onion  seed, 
and  I  called  Mr.  H.  L.  Jones,  the  manager  of 
Standard  Seed  Farms  Company,  over  the  telephone, 
and  purchased  from  him  2,000  pounds  of  Yellow 
Globe  Danvers  onion  seed  at  $2.50  per  pound. 

"Q.     Did  you  receive  a  price  list?  A.    Yes. 

"Q.     Describe  this  price  list. 
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*'A.  Well,  it  quoted  numerous  items  which  they 
offered,  subject  to  being  unsold,  which  included 
2,000  pounds  of  Yellow  Globe  Danvers  onion  seed. 

"Q.     Was  it  a  surplus  list?  A.     Yes. 

"Q.     Do  you  have  it  with  you?  A.     Yes. 

''Q.  Will  you  hand  it  to  the  Notary  Public, 
please?  A.     I  will. 

''Notary  Public  is  requested  to  mark  the  Exhibit 
for  identitication,  and  it  was  marked  Plaintiff's 
Number  4. 

'*Q.  After  you  received  this  list,  what  did 
you  do? 

"A.  I  called  Mr.  H.  L.  Jones  over  the  telephone 
and  purchased  2,000  pounds  of  Yellow  Globe  Dan- 
vers onion  seed  from  him  at  $2.50  per  pound,  for 
]7rompt  shipment. 

"Q.  Did  you  communicate  with  Standard  Seed 
Farms  Company?  A.     Yes. 

''Q.     About  when?  A.     October  20th,  1943. 

"Q.  Would  you  ])lace  the  date  as  being  within 
a  few  days  after  receiving  the  list? 

"A.  Yes,  on  October  20th,  immediately  on  re- 
ceipt of  the  list. 

"Q.     How  did  you  connnunicate  ? 

''A.     By  telephone. 

^'Q.     To  whom  did  you  talk? 

''A.  Mr.  H.  L.  Jones,  Manager  of  the  Standard 
Seed  Farms  Company. 

"Q.  State  fully  what  you  said  and  what  he  said, 
if  you  can. 

"A.  I  told  him  that  we  had  his  surplus  list,  and 
we  would  purchase  the  2,000  poimds  of  Yellow  Globe 
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Danvers  onion  seed,  at  $2.50,  which  he  quoted  in 
the  list  at  $3.00  per  poimd.  He  accepted  the  order 
for  the  2,000  pounds  of  Yellow  Globe  Danvers  onion 
seed  and  stated  that  he  would  ship  same  promptly. 
We  purchased  several  other  items  from  him  at 
the  same  time,  and  I  talked  to  him  concerning 
those.  I  told  him  at  the  time  that  we  only  wanted 
first-class  quality  stocks  of  high  germination  and 
true  to  type,  and  he  assured  me  that  the  stocks  were 
of  first-class  quality  and  of  high  germination. 

''Q.  If  you  can't  remember  exactly  what  w^as 
said,  tell  us  the  substance  of  the  conversation. 

"A.  I  have  answered  this  in  the  preceding 
answer. 

''Q.  Is  there  anything  else  that  was  said  by 
either  of  you  that  you  have  not  mentioned  above? 

'*A.     Nothing  I  can  recall  at  the  moment. 

"Q.  Was  there  anything  said  about  limitation 
of  liability?  A.     No. 

''Q.  Was  there  anything  said  about  non- 
warranty  ?  A.     No. 

"Q.  Was  there  anything  said  about  the  possi- 
bility of  the  seed  not  being  Yellow  Globe  Danvers? 

"A.     No. 

' '  Q.     What  did  you  do  next  in  regard  to  this  sale  ? 

"A.  I  confirmed  the  jmrchase  by  telegram,  I 
believe  on  the  same  day,  and  the  telegram  was  in- 
corporated in  the  letter  confirming  the  purchase. 

"Q.  Did  you  confirm  the  purchase  of  the  Yel- 
low Globe  Danvers  onion  seed  by  telegram? 

"A.    Yes. 
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"Q.     By  letter?  A.     Yes. 

'^Q.     What  was  the  elate  of  the  telegram  ? 

"A.     I  believe  it  was  October  the  20th,  1943. 

"Q.     What  was  the  date  of  the  letter? 

''A.     That  was  October  the  21st,  1943. 

"Q.     Was  the  seed  delivered  to  your  company? 

•'A.     Yes. 

"Q.     About  when  was  it  delivered? 

''A.     About  October  28th,  1943. 

"Q.     How  was  it  paid  for? 

''A.  By  our  check  drawn  on  the  Colorado  Na- 
tional Bank  of  Denver,  Colorado. 

"Q.  Where  was  it  paid  for?  That  is,  in  what 
city? 

"A.  At  the  First  National  Bank  in  Denver, 
Colorado. 

"Q.     When  did  you  receive  the  bill  of  lading? 

"A.  We  received  the  bill  of  lading  at  the  time 
the  draft  was  paid  on  October  28th,  1943. 

''Q.     Was  a  draft  used?  A.     Yes. 

"Q.     What  kmd  of  draft? 

"A.     Arrival  draft. 

"Q.     What  do  you  mean  by  an  arrival  draft? 

"A.  It  is  a  draft  payable  on  arrival  of  the 
merchandise. 

''Q.  Now,  with  reference  to  the  time  of  pay- 
ment of  the  draft,  when  did  you  receive  the  seed? 

''A.  The  seed  came  in  about  the  same  time;  I 
think  it  was  October  the  28th,  1943,  to  the  best  of 
my  knowledge  and  belief. 
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*'Q.  In  other  words,  the  seed  was  shipped 
C.O.DJ  A.     Yes. 

"Q.  Was  the  seed  i)aid  for  after  it  had  been 
hauled  to  Denver?  A.     Yes. 

"Q.  Did  you  sell  a  portion  of  this  seed  to  Dutch 
Valley  Growers,  Inc.,  of  South  Holland,  Illinois? 

''A.    Yes. 

"Q.     How  much  did  you  sell? 

**A.  1,000  pounds  to  Dutch  Valley  Growers,  Inc., 
of  South  Holland,  Illinois. 

^'Q.     Did  you  ship  the  seed? 

"A.     Yes,  the  1,000  pounds. 

"Q.     When  did  you  ship  the  seed? 

"A.  Shipped  during  November,  1943,  some 
time;  I  don't  remember  the  exact  date. 

"Q.     What  seed  did  you  ship? 

"A.  1,000  pounds  of  the  Yellow  Globe  Danvers 
onion  seed  received  from  Standard  Seed  Farms 
Company. 

'^Q.  Did  you  ship  the  seed  that  you  had  received 
from  Standard  Seed  Farms  Company? 

''A.    Yes. 

*'Q.     Did  Dutch  Valley  Growers,  Inc.,  pay  you? 

"A.    Yes. 

''Q.     What  was  the  result  of  this  sale? 

*'A.  The  Dutch  Valley  Growers,  Inc.,  com- 
plained to  us  some  time  after  the  sets  were  harvested 
and  stored  in  the  warehouse  that  the  sets  had  started 
to  sprout  and  were  not  keeping  satisfactorily.  They 
requested  us  to  send  someone  to  South  Holland  to 
inspect  the   sets   grown   from  the   seed  which   we 
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shipped  them  and  which  we  purchased  from  the 
Standard  Seed  Farms  Company.  We  then  took 
the  matter  up  with  Mr.  H.  L.  Jones,  manager  of 
the  Standard  Seed  Farms  Company,  and  advised 
them  of  the  complaint  and  requested  them  to  send 
someone  qualified  to  inspect  the  sets.  However,  the 
Standard  Seed  Farms  Company  ignored  the  request 
and  did  not  make  any  attempt  to  inspect  the  sets. 

^'Q.     Was   claim  made   against  you? 

"A.     Yes. 

"Q.     What  was  the  claim? 

"A.  They  claimed  that  the  Yellow  Globe  Dan- 
vers  onion  seeds  we  shipped  them  were  evidently 
not  Yellow  Globe  Danvers  but  some  other  variety 
which  did  not  keep  in  storage  and  were  badly 
sprouted.  They  also  claimed  that  the  sets  grown 
from  seed  we  shipped  them  as  Yellow  Globe  Dan- 
vers onion  seed  were  stored  along  with  other  sets 
of  Yellow  Globe  Danvers  onion  seed  purchased  from 
other  sources,  and  that  the  other  Yellow  Globe 
Danvers  onion  seed  purchased  from  the  other 
sources  were  keeping  satisfactorily. 

"Q.     What  did  you  do? 

'^A.  We  tried  to  see  if  Dutch  Valley  would  make 
a  reasonable  compromise,  but  they  refused  to  do  so. 

''Q.  Did  you  invite  Standard  Seed  Farms  Com- 
pany to  do  anything  ?  A.     Yes. 

^'Q.     Did  you  invite  H.  L.  Jones  to  do  anything? 

''A.     Yes. 

'*Q.  Did  you  attempt  to  settle  the  claim  of  Dutch 
Valley  Growers,  Inc.  ?  A.    Yes. 
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"Q.  Were  you  able  to  settle  the  claim  of  Dutch 
Valley  Growers,  Inc.?  A.     No. 

' '  Q.  How  much  did  they  demand  of  you  approxi- 
mately? A.     Approximately  $35,000. 

"Q.  Did  you  ask  H.  L.  Jones  of  Stockton,  Cali- 
fornia, to  settle  this  claim?  A.     Yes. 

"Q.     Did  he  do  it?  A.     No. 

"Q.     Was  a  lawsuit  filed  against  your  company? 

"A.     Yes. 

"Q.     Do  you  know  the  number  of  this  case? 

"A.     1405. 

"Q.     What  court  was  it  in  ? 

"A.  In  the  United  States  District  Court  for  the 
District  of  Colorado. 

"Q.     What  was  done  after  the  lawsuit  was  filed? 

*'A.  We  still  tried  to  make  a  reasonable  settle- 
ment. 

"Q.     Was  attempted  settlement  made? 

*'A.     No. 

"Q.     Who  defended  the  case? 

"A.     Huffman,  Sutliff  and  Rogers. 

"Q.     Did  H.  L.  Jones  defend  the  case? 

''A.     No. 

"Q.  Did  he  participate  in  the  defense  of  the 
case?  A.     No. 

"Q.  Was  he  asked  to  participate  in  the  defense 
of  the  case  ?  A.     Yes. 

"Q.  Were  you  forced  to  employ  attorneys  to 
defend  this  litigation?  A.     Yes. 

*'Q.     Whom  did  you  employ? 

"A.     Huffman,  Sutliff'  and  Rogers. 
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''Q.     What  were  your  instructions  to  them? 

"A.  To  handle  the  suit  and  defend  it  for  Bar- 
teldes Seed  Company. 

"Q.  Did  you  confer  with  the  officers  of  your 
company  in  regard  to  his?  A.     Yes. 

''Q.     Did  this  meet  with  their  approval? 

^'A.     Yes. 

"Q.     Was  this  case  defended?  A.     Yes. 

"Q.     By  whom? 

''A.     Huffman,  Sutliff  and  Rogers. 

"Q.     With  what  result? 

"A.     We  lost  the  case. 

"Q.  Was  a  verdict  and  judgment  rendered 
against  you?  A.     Yes. 

"Q.  Approximately  what  was  the  sum  of  the 
judgment?  A.     $4,684.00. 

"Q.     What  were  the  court  costs? 

''A.     $322.26. 

"Q.     Did  you  pay  these  sums?  A.     Yes. 

''Q.  In  addition  to  paying  the  judgment  in  the 
sum  above  referred  to,  were  court  costs  and  expenses 
involved  in  this  matter?  A.     Yes. 

"Q.     How  much  were  the  court  costs? 
A.     $322.26. 

Q.     How  much  were  the  expenses? 
A.     $1,552.59. 

"Q.  I  hand  you  herewith  a  document  purporting 
to  be  a  statement  of  attorney's  fees  and  costs  paid 
by  your  company  in  the  matter  of  Dutch  Valley 
Growers,  Inc.,  vs.  The  Barteldes  Seed  Company, 
Civil  Action  No.  1405,  United  States  District  Court, 
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Denver,   Colorado,   and   ask  you   if  this   refreshes 

your  recollection?  A.     Yes. 

*'Q.  Can  you  now  state  the  total  sum  of  expenses 
that  you  have  now  paid  in  the  defense  of  said  Civil 
Action  No.  1405? 

"A.  The  total  sum  of  expenses  paid  in  defense 
of  Action  No.  1405  are  as  follows:  Judgment, 
$4,684.00;  Court  cost,  $322.26;  Expenses,  $1,552.59; 
Attorneys'  fees,  $5,850.00;  Grand  total,  $12,408.85. 

"Q.  How  much  were  the  attorneys'  fees  that  you 
paid  in  this  matter?  A.     $5,850.00. 

'*Q.     Do  you  regard  these  as  reasonable? 

*'A.    Yes. 

"Q.     As  necessary?  A.     Yes." 

Mr.  Rogers :  If  the  Court  please,  I  w^ould  like  to 
offer  in  eAddence  at  this  time  the  surplus  list  iden- 
tified by  the  witness  whose  deposition  I  just  read. 

Thursday,  September  22,  1949—2:00  o 'Clock  P.M. 

Mr.  Rogers:  The  plaintiff's  next  witness,  if  the 
Court  please,  is  Mr.  Armin  Barteldes  of  Barteldes 
Seed  Company,  Denver,  Colorado. 

ARMIN  BARTELDES 

called  for  the  Plaintiff',  sworn. 

Direct  Examination 

By  Mr.  Rogers: 

Q.     Please  state  your  uame  and  address, 
A.     Armin   Barteldes,   5650   West   Thirty-eighth 
Avenue,  Denver,  Colorado. 
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Q.     What  is  your  occupation,  Mr.  Barteldes? 

A.     I  am  in  the  seed  business. 

Q.     What  seed  house  ? 

A.     Barteldes  Seed  Company. 

Q.     '\^niat  is  your  position  there? 

A.     Assistant  Manager. 

Q.     In  Denver?  A.     In  Denver. 

Q.  Mr.  Barteldes,  how  long  have  you  been  in 
the  seed  business? 

A.  Oh,  all  my  life  I  have  been  working  in  it, 
about  twenty-eight  years. 

Q.     Was  your  father  a  seed  man? 

A.    Yes. 

Q.     Of  the  Barteldes  Seed  Company? 

A.     Yes,  sir. 

Q.     And  your  uncle? 

A.     My  uncle  originated  it. 

Q.  How  long  has  the  Barteldes  Seed  Company 
been  in  business  in  Denver  and  Lawrence,  Kansas? 

A.  In  Lawrence  about  82  years ;  in  Denver  about 
65  years. 

Q.  Mr.  Barteldes,  what  are  your  duties  in  your 
position  in  Barteldes  Seed  Company? 

A.  Working  out  some  of  the  seed  sales  and  also 
the  onion  sets. 

Q.  Mr.  Barteldes,  are  you  familiar  with  a  va- 
riety known  as  the  Yellow  Globe  Danvers? 

A.     Yes. 

Q.  In  general,  what  is  the  Yellow  Globe 
Danvers  ? 
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A.  It  is  an  old  standard  variety  of  a  light  brown 
color,  globe  in  shape. 

Q.     It  is  a  type  of  onion? 

A.  Yes,  definitely  a  type  of  onion,  variety  of 
onion. 

Q.     Is  it  known  in  the  seed  trade  by  that  name? 

A.     Yes,  sir. 

Q.  Mr.  Barteldes,  do  you  recall  the  purchase  of 
2,000  pounds  of  Yellow  Globe  Danvers  seeds  from 
Standard  Seed  Farms  Company  from  Stockton, 
California,  in  the  fall  of  1943?  A.     Yes. 

Q.  Mr.  Barteldes,  I  hand  you  herewith  Plain- 
tiff's Exhibit  4,  and  ask  you  to  examine  it,  and 
ask  you  if  you  can  state  when  the  seed  paid  for  by 
that  draft  was  delivered  in  Denver,  calling  your 
attention  to  the  stamps  on  the  back. 

A.  The  draft  was  paid  on  October  28,  1943,  so 
the  seed  would  have  had  to  have  been  delivered  at 
about  the  same  time. 

Q.  Mr.  Barteldes,  did  you  have  occasion  to  have 
any  tests  as  to  the  variety  of  this  seed  made  in  the 
course  of  your  duties  at  the  office  in  Denver? 

A.     Yes. 

Q.     What  tests  did  you  have  made  ? 

A.  I  took  a  sample  to  one  of  our  onion  seed 
growers  in  Greeley,  and  he  planted  them  along  with 
his  own  varieties  of  sets  as  a  check. 

Q.  Do  you  recall  approximately  when  that  was? 
I  can  refresh  your  recollection  by  the  testimony  of 
Mr.  Werkheiser. 

A.     It  should  have  been  in  1945. 
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Q.  1945.  Do  you  recall  apx^roximately  how  much 
seed  you  took  to  Mr.  Werkheiser? 

A.     I  think  I  took  about  ten  pounds. 

Q.     Who  is  Mr.  Werkheiser? 

A.     He  is  our  onion  set  grower  in  Greeley. 

Q.  And,  if  you  know,  what  did  he  do  with  the 
seed,  and  what  was  the  result  of  the  tests? 

A.  He  planted  the  seed  in  Greeley,  and  he  har- 
vested them  when  he  harvested  other  sets.  He  kept 
part  of  them,  and  he  sent  part  of  them  down  to  us. 

Q.     Were  the  sets  stored? 

A.     We  stored  them  in  our  warehouse. 

Q.     Did  you  examine  these  sets  in  the  warehouse? 

A.     Yes. 

Q.     During  the  winter  of  1945  ?  A.     Yes. 

Q.  Will  you  describe  to  the  court  the  nature  of 
your  examination  and  the  appearance  of  the  sets 
generally  ? 

A.  Well,  they  were  not  Yellow  Globe  Danvers. 
They  were  a  straw  colored  onion,  and  they  had  kind 
of  green  ribs  on  them.  Something  we  had  never 
grown  before,  or  seen,  and  they  didn't  keep  very 
well,  they  sprouted. 

Q.     Where  did  you  get  these  seeds,  Mr.  Barteldes  ? 

A.  I  got  these  seeds  from  the  Standard  Seed 
Farms. 

Q.  You  weren't  here  this  morning;  the  testimony 
this  morning  was  that  1000  pounds  of  the  2000 
pounds  purchased  from  the  Standard  Seed  Farms 
Company  was  sold  to  Dutch  Valley  Growers,  Incor- 
porated, of  South  Holland,  Illinois.  Do  you  know 
what  became  of  the  other  1000  pounds  ? 
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A.  Some  we  sold  to  Anderson  Seed  Company 
at  Greeley,  and  some  we  sold  to  Peacock  Corpora- 
tion at  Racine,  Wisconsin. 

Q.  Did  you  have  any  comj^laints  from  either  of 
those  purchases? 

A.  We  had  complaints  from  Anderson  of  Gree- 
leey.  We  weren't  paid  for  the  seed  by  Peacock,  we 
never  heard  a  word  from  him. 

Q.  What  was  the  result  of  the  sale  of  a  thousand 
pounds  to  Dutch  Valley  Growers,  Inc.  ? 

A.     We  were  sued  for  $30,000. 

Q.     Did  you  attempt  to  settle  the  case? 

A.  We  were  hoping  to  settle  it,  but  didn't  get 
around  to  it. 

Q.  As  a  result  of  the  sale  of  this  seed — I  will 
withdraw  that  question.  Was  there  any  loss  of  good 
will  as  a  result  of  the  re-sale  of  this  seed  by  your 
company  ? 

A.     In  the  Dutch  Valley  case 

Mr.  Harkins:  Just  a  moment.  If  the  Court 
please,  I  object  to  that  question  as  calling  for  a 
conclusion  of  the  witness. 

The  Court:  Well,  it  presents  a  legal  question 
that  probably  you  would  want  to  argue  on  or  brief 
later  on.  I  am  going  to  receive  the  evidence,  and 
then  I  will  consider  it  in  connection  with  the  legal 
problems  that  are  finally  presented  to  me. 

Mr.  Harkins :     Thank  you,  your  Honor. 

The  Court:  It  may  be  understood  this  line  of 
questions  are  asked  subject  to  the  objections  made. 
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Mr.  Rogers :  What  was  your  last  answer  before 
the  interruption  ?  I  will  ask  the  reporter  to  read  it. 

The  Court :  Did  you  suffer  any  loss  of  good  will 
as  a  result  of  the  purchase  of  this  seed? 

A.  We  have  not  been  able  to  sell  any  onion  seed 
or  anything  else  to  Dutch  Valley. 

Q.     Where? 

A.     To  the  Dutch  Valley  Company. 

Mr.  Rogers :     Peacock  didn  't  pay  you  ? 

A.     No. 

Q.  And  Anderson  of  Greeley  you  mentioned, 
have  you  traded  with  him  over  a  good  many  years? 

A.  Yes,  we  traded  with  him,  he  was  quite  a 
good  customer  of  ours,  and  he  kicked  about  it,  but 
he  never  brought  suit,  we  were  afraid  he  would, 
but  we  have  traded  with  him  since. 

Q.  Mr.  Barteldes,  can  you  place  any  figure  that 
would  identify  the  loss  of  good  will  because  of  this 
resale,  any  figure  in  money  of  any  kind? 

A.     Well,  that  would  be  pretty  hard  to  put. 

Q.  You  know  there  is  a  loss  of  good  will,  but 
you  cannot  identify  it  in  terms  of  money  ? 

A.     That  is  right. 

Q.  Thank  you,  sir.  Mr.  Barteldes,  there  was 
testimony  this  morning  that  the  Barteldes  Seed 
Company — it  is  admitted  that  the  Barteldes  Seed 
Company  paid  $5,438  attorney's  fees  as  a  result 
of  litigation  arising  out  of  the  sale  of  this  seed. 
Have  3^ou  promised  to  pay  any  other  attorney's 
fees  in  connection  with  the  Dutch  Valley  Growers 
suit? 
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A.     We  promised  to  pay  Huffman  $1,000. 
Q.     Have  you  paid  it  ?  A.     No. 

Q.     When  have  you  promised  to  pay  if? 
A.     Any  time  that  suits  our  convenience. 

Cross-Exammation 
By  Mr.  Harkins: 

Q.  Your  position  is  that  of  Assistant  Manager 
of  Barteldes  Seed  Company,  is  that  correct? 

A.     Yes. 

Q.     Who  is  the  General  Manager,  Mr.   Stubbs? 

A.     Mr.  Stubbs,  yes,  sir. 

Q.  Do  your  duties  as  Assistant  Manager  entail 
the  receipt  of  shipments  of  seeds  ordered  from  other 
growers  or  wholesalers  ?  A.     Do  my  duties  *? 

Q.     Yes.  A.     No,  sir. 

Q.  Did  you  at  any  time  in  October  of  1943  per- 
sonally deal  with  Mr.  Jones  or  Mr.  Jones  doing 
business  as  the  Standard  Seed  Farms'? 

A.     Personally,  no,  sir. 

Q.  You  had  nothing  to  do  personally  mth  the 
order  for  2,000  pounds  of  onion  seed*? 

A.     No,  sir. 

Q.  You  aren't  familiar  with  the  conversation 
or  the  dealing  between  Mr.  Stubbs  and  Mr.  Jones 
of  your  own  knowledge? 

A.     Just  from  hearsay. 

Q.  Now,  you  stated  that  certain  tests  were  made 
of  about  ten  pounds  of  onion  seed  in  1945  that  you 
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flelivered  to  Mr.  Werklieiser.    Where  did  you  get 

those  ten  pounds  of  seed? 

A.  Right  out  of  the  bag  that  came  from  Stand- 
ard Seed  Farms. 

Q.  You  say  it  came  right  out  of  the  bag  that 
came  from  Standard  Seed  Farms.  How  could  you 
tell  it  came  from  the  Standard  Seed  Farms  ? 

A.     It  had  the  lot  number  on  it. 

Q.     Whose  lot  number? 

A.     Our  lot  number. 

Q.     Did  you  place  that  lot  number  on  there? 

A.     No,  sir. 

Q.  That  was  placed  on  there  by  one  of  your 
employees?  A.     Yes,  sir. 

Q.  So  you  of  your  own  knowledge  don't  know 
if  that  was  delivered  by  the  Standard  Seed  Farms 
to  the  Barteldes  ? 

A.     Well,  I  w^ould  swear  to  it. 

Q.     What? 

A.  I  would  swear  to  it,  the  way  we  keep  our 
records  and  the  books  that  we  enter 

Q.  You  didn't  keep  the  records  yourself  or 
place  the  lot  number  on  there?  A.     No,  sir. 

Q.  Do  you  know  whether  or  not  it  is  the  practice 
of  your  company  when  shipments  are  received  from 
growers  or  other  wholesalers  to  remove  their  tags 
and  place  your  lot  numbers  on  there? 

Mr.  Rogers:  I  object  to  that  as  incompetent, 
irrelevant,  and  immaterial. 

The  Court:  It  certainly  is  material.  It  has  to 
do  with  the  identification.   Overruled. 
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Q.  (By  Mr.  Harkins) :  Do  you  wish  me  to 
repeat  that  question,  Mr.  Barteldesf 

A.  No.  We  do,  yes,  we  change  the  Standard 
Seed  Farm  label  on  a  shipment  like  this  thousand 
pounds  that  went  to  Dutch  Valley,  and  put  our 
own  label  inside  the  bag  and  our  own  tag  on  it. 

Q.  What  do  you  do  with  the  growers'  or  whole- 
salers' tags  that  came  with  the  shipment? 

A.     We  keep  one  in  the  file,  i3robably,  one  tag. 

Q.  There  is  one  inside  the  bag  and  one  on  the 
outside  of  the  bag,  is  that  correct  ? 

A.    Usually,  yes. 

Q.  Now,  is  it  the  practice  in  your  company  when 
you  assign  a  lot  number  to  an  assignment  to  keep 
those  shipments  separate  from  other  shipments  you 
receive  from  other  growers'? 

A.     Certainly — repeat  that,  your  statement. 

Q.  Is  it  the  practice  in  your  company  when  you 
receive  shipments  from  certain  growers  to  keep 
those  shipments  separate?  A.     Yes. 

Q.  (By  the  Court)  :  How  do  you  identity  those, 
give  each  a  lot  number? 

A.     We  give  each  a  lot  number. 

Q.  (By  Mr.  Harkins) :  Did  you  remove  the  ten 
poimds  from  this  bag  of  seed  that  you  sent  to  Mr. 
AYerkheiser?  A.     Yes,  sir. 

Q.     or  did  one  of  your  employees  remove  it? 

A.     I  did. 

Q.  Who  identified  that  as  the  Standard  Seed 
Farms  Company  shipment? 
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A.  The  lady  that  handles  our  garden  seed  de- 
partment took  me  to  the  back  room  there  where  it 
was,  and  I  knew  what  lot  it  was  and  I  took  it  out 
myself. 

Q.  Did  you  have  anything  to  do  with  the  trans- 
action with  the  Dutch  Valley  Growers  in  ordering 
that  thousand  pounds  of  onion  seed  from  your  com- 
pany? A.     No,  sir. 

Q.     You  had  nothing  to  do  with  this  shipments 

A.     No,  sir. 

Q.  Do  you  know  whether  those  were  shipped  in 
the  original  bags  or  bags  of  your  own? 

A.     In  the  original  bags. 

Q.     How  do  you  know  that,  Mr.  Barteldes  ? 

A.  From  the  testimony  of  what  the  boys  have 
told  me. 

Q.     You  don't  know  of  your  own  knowledge? 

A.  I  didn't  see  them,  no,  but  I  know  what  the 
bags  looked  like. 

Q.  Do  you  use  similar  bags  to  those  used  by  the 
Standard  Seed  Farms  Company? 

A.  They  were  in  a  seamless  bag,  but  they  weren't 
in  the  same  type  of  bag  as  we  usually  have. 

Q.  Did  you  examine  all  the  bags  that  were 
shipped  to  the  Dutch  Valley  Growers? 

A.     No,  sir. 

Q.  (By  the  Court) :  What  were  the  distinguish- 
ing characteristics?  A.     Of  the  bags? 

Q.    Yes. 

A.     They  had  a  different  colored  red  stripe.  We 
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usually  use  tlie  Fulton  bag,  that  is  the  manufacturer 
of  a  seamless  bag,  and  this  was  some  bag  we  had 
never  used  before,  and  ordinarily  we  don't  see. 

Q.  (By  Mr.  Harkins)  :  Mr.  Barteldes,  were  all 
of  the  other  thousand  pounds  of  seed  sold,  other  than 
the  thousand  pounds  sold  to  the  Dutch  Valley  Grow- 
ers? A.     Not  all,  no. 

Q.  How  much  of  the  remainder  of  that  thousand 
pounds  were  sold,  do  }^ou  know,  approximately? 

A.     Well,  I  would  'say  about  850. 

Q.  No  suits  have  been  filed  against  your  com- 
pany as  to  that  850  pounds  of  seed? 

A.     No,  sir. 

Q.  How  long  had  you  been  dealing  with  Ander- 
son and  Company  prior  to  October  of  1943? 

A.  Oh,  he  moved  in  there  from  Nebraska  I  would 
say  five  or  six  years  before  that. 

Q.  Had  you  sold  any  onion  seed  prior  to  that 
to  him?  A.     I  think  so. 

Q.     Do  you  know  whether  you  did  or  not  ? 

A.     No,  I  don't. 

Q.     Did  you  sell  him  any  other  kind  of  seed  ? 

A.     Yes,  sir. 

Q.     Prior  to  October,  1943?  A.    Yes,  sir. 

Q.  Have  you  had  any  dealings  with  Anderson 
since  October  of  1943?  A.     Yes,  sir. 

Q.  The  Peacock  Corporation,  had  you  dealt  with 
them  prior  to  October  of  1943?  A.     Yes,  sir. 

Q.  Have  you  dealt  with  them  since  October  of 
1943?  A.     No,  sir. 
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Q.  What  had  you  sold  them  prior  to  October, 
1943,  if  you  know? 

A.  Oh,  Mr.  Stubbs — he  sold  the  onion  seed.  He 
purchased  other  small  garden  seed. 

Q.  Those  were  the  only  two  companies  that  you 
have  had  any  complaints  from  relative  to  the 
onion  seed?  A.     Yes,  sir. 

Q.  Your  other  business  has  been  the  usual  up  and 
down,  garden  or  surplus  seed,  and  such  as  that,  since 
October,  1943?  A.     I  don't  understand. 

Q.  What  has  been  the  trend  of  your  business 
since  October  of  1943,  has  it  been  average,  increased, 
or  decreased  ? 

A.  Well,  it  has  been  about  the  same,  maybe  a 
little  bit  better. 

Q.  Did  you  ever  deal  with  the  Dutch  Valley 
Growers  prior  to  October,  1943? 

A.     I  think  we  had,  yes. 

Q.     Well,  are  you  sure,  or  do  you  know  ? 

A.    I  don't  know.  I  didn't  sell  him  onion  seeds 

Q.     That  is  what  I  am  trying  to  find  out. 

A.  I  haven't  dealt  with  them  on  the  onion  seeds. 
I  have  dealt  with  them  for  some  time 

Q.  You  wouldn't  know,  Mr.  Barteldes,  when  this 
seed  was  ordered  from  you  by  the  Dutch  Valley 
Growers,  whether  the  seeds  were  going  to  be  used 
for  sets  or  what  they  were  going  to  be  used  for  ? 

A.     No. 

Mr.  Rogers:  If  the  Court  please,  that  is  irrele- 
vant. 
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Q.  (By  Mr.  Harkins)  :  Your  testimony  is,  Mr. 
Barteldes,  you  have  been  in  the  seed  business  for  at 
least  20  or  25  years'?  A.     Yes. 

Q.  You  are  familiar  with  the  general  custom  and 
usage  in  the  seed  business  throughout  the  United 
States? 

Mr.  Rogers :  If  the  Court  please,  I  wish  to  stren- 
uously object  to  this  as  outside  the  direct  examina- 
tion. 

The  Court:  Yes,  it  is  outside  the  direct  exam- 
ination. 

Mr.  Harkins :  That  is  all,  your  Honor,  unless  my 
associate  has  a  question. 

Q.  (By  Mr.  Cronin) :  Mr.  Barteldes,  when  did 
you  receive  the  seed  from  Mr.  Jones'? 

A.     When? 

Q.     Yes.  A.     Oh,  in  October,  1943. 

Q.  And  when  did  you  give  Mr.  AYerkheiser  the 
ten  pounds  to  take  for  a  sample  ? 

A.     I  think  that  would  be  in  1945. 

Q.     That  would  be  two  years  later'? 

A.     Yes. 

Q.  Now,  about  these  tags,  these  identification 
tags,  what  are  on  those  tags  ? 

A.  The  name  and  the  variety  and  the  lot  num- 
ber. 

Q.  Is  there  any  other  printing  on  those  tags?  If 
I  showed  you  a  tag,  could  you  identify  it? 

A.     Yes. 
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Q.  I  hand  you  what  purports  to  be  an  identifica- 
tion tag,  and  ask  you  to  look  at  it  and  examine  it  and 
see  if  that  is  the  usual  tag  that  accompanies  a  ship- 
ment of  seed? 

Mr.  Rogers:  If  the  Court  please,  we  are  inter- 
ested in  the  identification  of  the  variety  received  by 
the  Barteldes  Seed  Company.  I  don't  want  any  mis- 
understanding to  come  in  by  the  cross-examination 
of  my  witness. 

The  Court:  I  don't  know  what  the  purpose  of 
this  is  until  the  witness  answers. 

Q.     Do  you  identify  that  tag  I 

A.  This  is  a  Standard  Seed  Farms  Company  tag. 
It  is  different  from  our  stock  tag  that  I  think  you 
were  asking  me  about. 

Q.  (By  Mr.  Cronin)  :  I  am  asking  if  these  are 
the  type  of  tag  that  accompanied  all  shipments  of 
seed  that  you  purchased  from  other  companies.  Do 
they  have  that  type  of  tag?  A.     No. 

Mr.  Pierce:  Just  a  moment.  I  object  to  that  as 
not  proper  cross-examination. 

The  Court:     What  is  the  purpose  of  it? 

Mr.  Cronin:  I  wanted  to  identify  that  as  the 
usual  type  of  tag  on  the  seed. 

Q.  (By  the  Court)  :  Let  me  ask  you,  did  you  see 
the  tags  that  originally  accompanied  these  seeds? 

A.     No. 

Mr.  Cronin :     That  is  all. 

Mr.  Rogers:  No  further  questions.  That  is  all 
the  testimony  we  have,  your  Honor. 
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I  would  like  to  offer  in  evidence  at  this  time  the 
telegram  of  October  20th  from  the  Barteldes  Seed 
Company  to  Standard  Seed  Farms  Company,  iden- 
tified at  the  pre-trial  as  Plaintiff's  Exhibit  for 
identification. 

The  Court:  Under  the  stipulation  entered  into 
at  the  pre-trial,  it  will  be  received. 

(Telegram  from  the  Barteldes  Seed  Company 
to  Standard  Seed  Farms  Company  dated  Octo- 
ber 20,  1944,  was  marked  Plaintiff's  Exhibit 
Niunber  5.) 

Mr.  Eogers:  And  also  Plaintiff's  Exhibit  for 
identification  Number  6,  the  letter  of  October  21 
from  the  Barteldes  Seed  Company  to  Standard  Seed 
Farms  Company  insofar  as  it  is  material  to  the  case. 

The  Court:     Received. 

(Letter  from  Barteldes  Seed  Company  to 
Standard  Seed  Farms  Company  dated  October 
21,  1943,  was  marked  Plaintiff's  Exhibit  Num- 
ber 6.) 

Mr.  Rogers:  I  should  also  like  to  offer  in  evi- 
dence a  letter  from  H.  L.  Jones  of  the  Standard 
Seed  Farms  Company  to  the  Barteldes  Seed  Com- 
pany dated  October  21,  1948,  which  has  not  previ- 
ously been  identified,  it  had  been  mislaid.  I  am  going 
to  ask  counsel  for  a  stipulation  that  it  may  be  used 
without  foundation.  Otherwise,  I  will  call  Mr.  Jones 
to  identify  it. 
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Mr.  Pierce:  Do  I  understand,  your  Honor,  that 
all  the  exhibits  at  the  pre-trial  that  were  stipulated 
to  are  now  in  evidence  ? 

The  Court :  Well,  I  will  have  to  look  at  the  pre- 
trial order. 

Mr.  Pierce:  If  they  are  not  in  evidence,  as  a 
matter  of  technical  record  I  would  like  to  offer  them 
in  evidence  at  this  time  and  ask  that  they  be  appro- 
priately marked. 

The  Court:  If  there  is  no  objection,  they  will  all 
be  received. 

Mr.  Rogers:     Do  you  have  objection? 
Mr.  Harkins:     No. 

(Document  entitled  "Contract  Price  List, 
Vegetable  Seeds,  Season  of  October  18,  1943, 
Surplus  1943  Crop,  Standard  Seed  Farms  Com- 
pany," was  marked  Plaintiff's  Exhibit  Number 

7.) 

(Stipulation  in  case  of  Dutch  Valley  Grow- 
ers, Inc.,  vs.  the  Barteldes  Seed  Company,  was 
marked  Plaintiff's  Exhibit  Number  8.) 

(Letter  from  Standard  Seed  Farms  Company 
to  the  Barteldes  Seed  Company  dated  October 
21,  1943,  was  marked  Plaintiff's  Exhibit  Num- 
ber 9.) 
Mr.  Pierce:     Your  Honor,  that  is  our  case,  with 
the  exception  of  a  fact  that  we  have  been  discussing 
with  counsel  and  which  we  believe  can  be  covered  by 
a  stipulation  after  the  3:00  o'clock  recess,  or  during 
the  3:00  o'clock  recess.  Is  that  agreeable  with  you, 
Mr.  Harkins? 
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Mr.  Harkins :     That  is  agreeable. 

Mr.  Pierce :  That  will  save  a  lot  of  time.  I  think 
it  will  be  stipulated,  so  we  can  reopen  our  case  after 
the  3:00  o'clock  recess  for  the  purpose  of  putting 
in  a  stipulation. 

The  Court:     Very  well. 

Mr.  Harkins:  Will  you  take  the  stand,  Mr. 
Jones  ? 

HUGH  L.  JONES 

called  for  the  Defendant,  sworn. 

Direct  Examination 
By  Mr.  Harkins: 

Q.     Your  full  name  is  Hugh  L.  Jones  1 

A.    Yes. 

Q.  And  prior  to  and  during  October  of  1943  and 
subsequent  thereto  you  operated  a  business  known 
as  the  Standard  Seed  Farms  Company? 

A.     Yes,  I  did. 

Q.  Will  you  state  whether  that  was  a  corpora- 
tion, a  partnership,  or  what  was  the  nature  of  the 
business  set-up? 

A.  It  was  an  individual  doing  business  under 
that  name. 

Q.     That  is 

A.     Myself,  doing  business  under  that  name. 

Q.  How  long  have  you  been  in  the  seed  business, 
Mr.  Jones? 

A.  Approximately  about  thirty-two  years — thirty 
years,  at  least. 
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Q.  And  when  did  you  start  business  as  the  Stand- 
ard Seed  Farms  Company  *?  A.     About  1916. 

Q.  Prior  to  1916,  you  had  been  in  the  seed  busi- 
ness work  or  employment? 

A.  I  worked  for  another  company  prior  to  that 
for  approximately  three  years. 

Q.     What  kind  of  work  were  you  doing  there  ? 

A.  General  field  work,  supervising  crops  and  so 
forth,  pertaining  to  the  raising  of  vegetable  seeds. 

Q.  And  the  Standard  Seed  Farms  Company, 
what  type  of  seed  business  did  they  engage  in  pri- 
marily ? 

A.  Primarily  vegetable  seeds.  You  might  say 
exclusively  vegetable  seeds. 

Q.  Is  that  growing  and  selling  or  growing  or 
selling  ? 

A.  The  growing  as  well  as  the  process  and  sale 
of  vegetable  seeds. 

Q.  Now,  in  the  conduct  of  this  business  you  dealt 
with  customers  both  in  California  and  in  the  various 
parts  of  the  United  States? 

A.     Very  near  all  states. 

Q.  How  do  you  solicit  your  business  from  the 
various  wholesalers  and  seed  concerns'? 

A.  Sometimes  we  would  make  personal  calls,  on 
the  majorit}^  of  them  that  we  can  do  economically. 
Sometimes  we  sent  out  lists  of  what  we  have  to  offer. 

Q.  When  you  say  ''lists"  is  that  price  lists  or 
surplus  lists'? 

A.  Yes,  a  price  list  of  what  you  have  on  hand 
and  what  you  wish  to  dispose  of. 
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Q.  Is  it  similar  to  the  surplus  list  that  was  con- 
tained in  the — well,  I  will  show  you  a  copy  of  it 
here,  Plaintiff's  Exhibit  7,  Mr.  Jones,  and  that  is 
the  surplus  list  that  was  contained  in  the  deposition 
of  Mr.  Stubbs. 

A.     Yes,  that  is  the  same  list. 

Q.  Is  that  the  general  practice  in  the  seed  busi- 
ness, to  solicit  business  by  surplus  lists  or  price  lists  ? 

A.     That  is  the  general  practice. 

Q.  Now,  prior  to  October,  1943,  did  you — I  will 
show  you  Plaintiff's  Exhibit  Number  7  again,  with 
which  you  are  familiar,  you  mailed  that  to  the  Bar- 
teldes  Seed  Company,  isn't  that  correct? 

A.     Yes. 

Q.  That  is  a  copy  of  an  original  that  you  mailed 
out  ?  A.     Yes. 

Q.  As  a  result  of  that  did  you  receive — or,  rather, 
did  you  have  any  business  dealings  with  the  Bar- 
teldes  Seed  Company? 

A.  I  received  a  telephone  message  from  Mr. 
Stubbs  of  the  Barteldes  Seed  Company  on  or  about 
October  20th. 

Q.  And  what  was  the  telephone  message  con- 
cerning % 

A.  It  was — after  the  usual  amenities  he  said  he 
was  interested  in  buying  a  ton  of  Yellow  Globe  Dan- 
vers  onion  seed,  some  south  port  Yellow  Globe  onion 
seed,  also  some  celery  seed,  some  Ebenezer  seed,  and 
some  radish  seed.  That  is  all  I  can  recall. 

Q.  And  did  you  enter  into  any  business  deal  with 
him  at  that  time? 
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A.  Yes,  sir.  Mr.  Stubbs  called  my  attention  to 
the  price  we  had  on  Yellow  Globe  Danvers  that  was 
quoted  to  him  as  $3.00  a  pound,  and  he  objected  to 
it,  stating  that  he  didn't  think  he  would  be  inter- 
ested in  that  price,  and  after  considerable  jockeying, 
you  might  say,  back  and  forth,  he  offered  $2.50  a 
23ound  for  it. 

Q.     Did  you  accept  that  offer  ? 

A.     I  accepted  that  offer. 

Q.  Was  there  any  further  conversation  with  Mr. 
Stubbs  relative  to  the  purchase  of  onion  seed? 

A.  Yes.  He  went  into  detail  as  to  how  he  wanted 
it  shipped.  He  notified,  or,  rather,  told  me  that  he 
wanted  it  shipped  over  the  P.I.E. — I  think  that  is 
the  Pacific  Intermountain  Express,  a  trucking  con- 
cern. He  stated  in  doing  that  he  wished  to  avoid 
getting  the  shipments  mixed  up  with  war  shipments 
which  were  very  heavy  at  that  time,  and  he  wanted 
shipments  very  promptly  and  delivery  as  promptly 
as  we  could  possibly  get  it,  and  we  agreed  to  deliver 
it  as  he  directed. 

Q.  In  your  telephone  conversation  with  Mr. 
Stubbs  was  there  any  mention  made  as  to  the  man- 
ner of  shipment — the  manner  of  payment  of  the 
seed  in  question? 

A.  I  have  already  stated  the  manner  of  ship- 
ment, and  on  the  matter  of  payment,  I  told  Mr. 
Stubbs  that  inasmuch  as  we  were  making  what  we 
thought  was  a  terrific  concession  in  price,  that  we 
should  have  our  money  as  early  as  possible,  and  he 
told  me  at  that  time  to  ship — no,  he  said  he  would 
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air  mail  a  check  on  it  immediately  upon  the  receipt 

of  the  invoice,  or  I  could  ship  it  draft. 

Q.  Was  there  any  discussion  as  to  the  payment 
of  freight  rates  on  that  shipment? 

A.  No,  there  was  no  discussion  in  regard  to  the 
payment  of  freight  rates,  because  it  is  customary 
that  the  buyer  of  garden  seeds,  since  I  have  been 
connected  with  the  business,  for  the  buyer  to  pay  the 
freight  from  the  point  of  origin.  I  have  never  known 
a  shipment  otherwise. 

Q.  Did  he  state  that  the  shipment  could  be  f.o.b. 
point  of  origin,  or  f.o.b.  point  of  destination  in  the 
telephone  conversation  ? 

A.     Shipment  was  to  be  f.o.b.  Stockton. 

Q.  In  that  telephone  conversation  you  were  in 
Stockton,  California,  is  that  correct? 

A.    Yes. 

Q.  And  he  identified  himself  as  being  in  Denver 
in  the  telephone  conversation? 

A.     That  is  where  he  wanted  it  shipped. 

Q.  I  want  to  refresh  your  recollection,  Mr.  Jones, 
— you  were  here  this  morning  when  Mr.  Stubbs' 
deposition  was  read — may  I  have  your  copy  of  that  ? 
I  don't  have  the  answer  in  full  there.  In  answer  to 
interrogatory  number  24,  there  was  read  into  the 
record,  Mr.  Jones,  the  telephone  conversation  you 
had  with  Mr.  Stubbs  in  answer  to  the  question  as 
to  what  was  said: 

"I  told  him  that  we  had  his  surplus  list,  and  we 
would  purchase  the  2,000  pounds  of  Yellow  Globe 
Danvers  onion  seed  at  $2.50,  which  he  quoted  in  the 
list  as  $3.00  per  pomid.  He  accepted  the  order  for 
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the  2,000  pounds  of  Yellow  Globe  Danvers  onion 
seed  and  stated  that  he  would  ship  the  same 
Ijromptly.  We  purchased  several  other  items  from 
him  at  the  same  time,  and  I  talked  to  him  concern- 
ing those.  I  told  him  at  the  time  that  we  only  wanted 
first  class  quality  stocks  of  high  germination  and 
true  to  type,  and  he  assured  me  that  the  stocks  were 
of  first  class  quality  and  of  high  germination." 

A.  I  don't  recall  any  of  that  conversation.  As  I 
remember,  I  would  say  probably  95  per  cent  of  it 
was  devoted  to  jockeying  between  the  price  of  $3.00 
and  $2.00  a  pound. 

Q.     You  didn't  pay  the  freight  for  the  shipment"? 

A.     Oh,  no,  that  is  not  customary. 

Q.  The  freight  was  delivered  to  the  Independent 
Freight  Lines  Depot  at  Stockton,  California? 

A.    Yes. 

Q.  The  Pacific  Intermountain  Express  did  not 
have  a  terminal  at  Stockton? 

A.  I  inquired  from  the  Stockton  office  if  I  could 
deliver  it  to  his  building  here,  and  he  said  I  would 
have  to  send  it  to  Sacramento  and  P.I.E.  would 
have  to  pick  it  up  near  Sacramento  or  at  Sacra- 
mento. 

Q.  So  it  was  delivered  by  you  to  the  Independent 
Freight  Lines? 

A.  It  was  delivered  to  the  Independent  Freight 
Lines. 

Q.  The  2,000  pounds  of  onion  seeds,  Mr.  Jones, 
in  what  type  of  bag  and  what  brand  of  bag  was 
that  seed  contained  ?  A.     What  type  of 


78  H.  L.  Jones  vs. 

(Testimony  of  Hugh  L.  Jones.) 

Q.  What  type  of  shipping  bag,  will  you  describe 
to  the  Court  the  type  of  container  ? 

A.  As  a  rule,  that  was  packed  in  Cincinnati  seam- 
less A  two-bushel  bags,  and  they  were  double  bags. 

Q.  And  they  are  hundred  pound  bags,  or  two 
hundred  pounds  ? 

A.  They  have  about  a  hundred  to  102  or  103 
pounds  a  bag. 

Q.  The  2,000  pounds  of  onion  seeds,  where  were 
they  grown'? 

A.  They  were  grown  in  Stockton,  San  Joaquin 
County. 

Q.     They  were  grown  under  your  supervision? 

A.     Yes. 

Q.  How  was  that  seed  brought  mto  your  ware- 
house and  sacked  and  shipped? 

A.  It  is  brought  into  the  warehouse  after  the 
usual  threshing  procedure  for  preliminary  treat- 
ment, removed  from  the  warehouse,  washed,  dried, 
and  sacked,  and  returned  to  the  warehouse  for  final 
cleaning  and  packing  in  the  warehouse,  and  a  label 
is  put  on — one  part  of  that  label  is  inside  the  bag, 
the  other  part  is  outside  the  bag.  Then  a  lot  number 
is  put  on  that  label  and  the  percentage  of  germina- 
tion and  percentage  of  purity  is  put  on  that  label — 
the  amount  of  germination  on  that  was  90  per  cent — 
that  appeared  on  the  bag,  and  approximately  that 
is  all. 

Q.  Your  various  types  of  onion  seed,  if  you  are 
growing  more  than  one  type,  how  are  they  kept 
separate  in  your  warehouse  ? 
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A.  Well,  there  is  an  inflexible  rule  there  I  never 
allow  more  than  one  type  of  onion  in  the  warehouse 
at  the  'Same  time — that  is,  in  the  cleaning  depart- 
ment of  the  warehouse  at  the  same  time.  That  was 
for  the  purpose  of  avoiding  mixtures  and — well, 
mixtures. 

Q.  And  do  you  recall  how  much  tonnage  of  onion 
seed  that  you  grew  in  1943  ? 

A.  In  that  particular  lot,  as  near  as  I  can  recall 
it,  there  was  something  like  3200  pounds. 

Q.     And  was  that  all  Yellow  Globe  Danvers? 

A.     That  was  all  Yellow  Gobe  Danvers. 

Q.  2,000  pounds  of  which  were  sold  to  the  Bar- 
teldes Seed  Company? 

A.  That  went  on  the  Barteldes  Seed  Company 
order. 

Q.  And  did  you  dispose  of  the  other  thousand 
pounds  % 

A.  Oh,  yes,  that  was  disposed  of  to  various  cus- 
tomers. 

Q.  I  am  going  to  show  you  here,  Mr.  Jones,  a 
tag,  presumably  a  shipping  tag,  and  ask  you  if 
that  is  the  type  of  shipping  tag  that  was  used  in 
your  shipments  to  Barteldes  Seed  Company  in 
October— on  or  about  October  23,  1943? 

Mr.  Rogers :  If  the  Court  please,  I  think  this  is 
directed  not  towards  the  shipping  tag,  but  to  some 
material  on  the  shipping  tag.  The  shipping  tag  itself 
I  have  no  objection  to,  but  I  can't  see  the  materi- 
alitv. 
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The  Court:     It  may  be  leading  up  to  something. 

Mr.  Harkins:  Yes,  it  is,  your  Honor.  I  have 
a  purpose. 

Q.  Is  that  the  type  of  shipping  tag  that  was 
used  in  your 

A.  That  is  the  type  of  shipping  tag  that  covered 
all  shipments.  One  of  these  tags  were  attached  to 
each  and  every  bag.  The  lower  half  of  that  tag 
went  into  the  inside  of  the  bag,  the  upper  half  went 
on  the  outside  of  the  bag. 

Mr.  Harkins :  I  am  going  to  ask  that  be  marked 
for  identification  Defendants'  Exhibit  next  in  order. 

(The  document  referred  to  was  marked  De- 
fendant's Exhibit  B  for  identification.) 

Q.  (By  Mr.  Harkins):  How  was  the  2,000 
pound  shipment  of  seed  to  the  Barteldes  Seed  Com- 
pany paid  for,  how  did  they  pay  for  it? 

A.     They  paid  our  draft,  sight  draft. 

Q.  I  am  going  to  show  you,  Mr.  Jones,  Plain- 
tiff's Exhibit  6,  and  ask  you  if  that  is  the  letter  of 
confirmation  which  you  received  from  the  Barteldes 
Seed  Company  subsequent  to  your  telephone  con- 
versation with  Mr.  Stubbs'? 

A.     That  is  the  letter  of  confirmation. 

Q.  Did  that  follow  Plaintiff's  Exhibit  Number 
5,  the  telegram  of  confirmation  sent  to  you  by  Mr. 
Stubbs  of  Barteldes  Seed  Company?  A.     Yes. 

Q.  Did  you  follov/  the  instructions  thereon  and 
ship  the  seed  f.o.b.  Stockton,  California,  and  send 
the  invoice  to  the  Barteldes  Seed  Company  ? 
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A.     I  did. 

Q.  Shipper's  order  bill-of -lading  with  the  draft 
drawn  on 

A.  Shipper's  order  bill-of-lading  with  the  draft 
attached. 

Q.  You  had  had  previous  dealings  prior  to  Octo- 
ber 20,  1943,  had  you,  with  the  Barteldes  Seed  Com- 
pany? 

A.  Our  first  dealings  with  the  Barteldes  Seed 
Company  I  think  dates  back  to  1918,  when  the 
Barteldes  Seed  Company  were  buying  seed  out  of 
Lawrence,  Kansas,  and  it  continued  intermittently 
— not  very  steadily,  but  intermittently  it  continued 
up  to  the  time  of  this  shipment  of  October  20,  1943. 

Q.  Why  did  you  use  that  shipper's  order  bill-of- 
lading  with  the  draft  attached,  Mr.  Jones  ? 

A.  Well,  in  discussing  this  deal,  it  was  a  matter 
of  using  that  money  in  a  hurry,  and  we  wanted 
security  for  the  payment  of  the  seed  we  were  send- 
ing him,  it  was  a  large  order,  something  which  we 
didn't  wrestle  with  every  day,  and  we  sent  it  to 
protect  that  interest.  We  sent  it  through  the  bank 
with  the  shipper's  order  attached  to  the  draft,  which 
is  customary  in  such  circumstances. 

Q.  Now,  you  stated  you  have  been  in  the  seed 
business  since  1916,  and  you  are  familiar,  are  you 
not,  Mr.  Jones,  with  the  general  custom  and  usage 
throughout  the  seed  trade  in  the  State  of  California 
and  in  other  parts  of  the  United  States  relative 
to  disclaimer  clauses  in  the  sale  of  seed,  are  you 
not  ?  A.     I  am. 
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Q.  And  isn't  it  true,  Mr.  Jones,  that  there  is 
a  general  custom  in  the  seed  trade  in  the  State  of 
California  not  to  warrant  either  the  description 
or  the  quality  or  the  productiveness  or  any  other 
matters  dealing  with  the  sale  of  seed? 

Mr.  Pierce:  Just  a  minute,  please,  before  you 
answer.  We  object  to  that  question  upon  the  ground 
first  of  all  it  is  leading  and  suggestive,  but  more 
particularly  on  the  ground 

The  Court:  That  is  far  enough.  I  sustain  it  on 
that  ground,  as  leading  and  suggestive. 

Q.  (By  Mr.  Harkins)  :  Mr.  Jones,  are  you  fa- 
miliar with  any  general  custom  or  usage  in  the 
State  of  California  relative  to  disclaimer  clauses 
or  non-warranty  clauses  in  the  State  of  California  ? 

A.     Yes. 

Mr.  Pierce:  Just  a  minute.  I  object  to  that 
question  on  the  ground  it  is  calling  for  evidence 
upon  a  fact  not  relevant  in  this  case 

The  Court:  I  am  going  to  receive  it,  Mr. 
Pierce 

Mr.  Pierce:     Yes,  your  Honor. 

The  Court:  Subject  to  your  objection  to  its  rele- 
vancy, and  I  will  consider  it  later  on. 

Mr.  Pierce:  And  may  it  be  considered  all  these 
questions  relating  to  custom  and  practice  in  vari- 
ance with  what  we  claim  to  be  the  practice  are  ob- 
jected to? 

The  Court:  Very  well.  I  think  counsel  sub- 
mitted some  authorities  with  respect  to  the  matter 
that  the  Court  can  take  judicial  notice  of  the  prac- 
tice. 
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Mr.  Harkins :  I  did,  your  Honor,  on  our  motion 
to  strike. 

The  Court:  I  will  receive  it  subject  to  the  ob- 
jection. All  objections  to  custom  are  deemed  to 
have  been  made  on  the  ground  of  materiality. 

Mr.  Harkins :  You  are  familiar  with  the  general 
custom  in  the  seed  business  in  the  State  of  Cali- 
fornia ?  A.    Yes. 

Q.  Relative  to  disclaimer  clauses  and  non- 
warranty  clauses?  A.    Yes. 

Q.     Mr.  Jones,  do  you  know^  what  that  custom  is  ? 

The  Court:     And  was  during  the  period  of  1943. 

Q.  (By  Mr.  Harkins) :  During  the  period  of 
1943;  in  other  words,  during  the  period  this  sale 
was  made  to  Barteldes  Seed  Company  of  2,000 
pounds  of  Yellow^  Globe  Danvers. 

A.     That,  I  would  say,  was  the  universal  custom. 

Q.     What  was  the  custom? 

A.     That  was  the  miiversal  custom. 

Q.     (By  the  Court) :     What  was  the  custom? 

A.     The  non-warranty  of  seed  you  sell. 

Mr.  Harkins :     As  to  what,  Mr.  Jones  ? 

A.  As  to  productiveness  or  any  other  matter  of 
that  seed. 

Q.     As  to  quality? 

A.     As  to  quality,  productiveness 

Mr.  Pierce:  Please  don't — may  it  please  the 
Court,  this  witness  is  testifying  as  an  expert,  and  I 
think  he  knows  more  about  it  than  his  counsel.  I 
am  going  to  object  to  it  as  leading. 


84  H.  L.  Jones  vs. 

(Testimony  of  Hugh  L.  Jones.) 

The  Court:  I  think  it  is  inappropriate  to  lead 
him  on  this. 

Mr.  Harkins:     I  am  sorry,  your  Honor. 

The  Court :  Any  further  elaboration  you  wish  to 
make  on  your  answer'? 

A.  Your  Honor,  that  is  the  universal  custom 
adopted  before  my  time,  which  I  think  was  1918 
when  I  first  went  to  work  with  the  California  Seed 
Growers  Association,  one  of  the  first  things  they 
told  me,  never  let  a  bag  go  out  of  the  warehouse 
unless  it  was  properly  labeled  and  that  label  had 
on  it  the  usual  seed  man's  disclaimer.  That  was 
back  in  1918. 

The  Court:  You  say  the  usual  seed  man's  dis- 
claimer ? 

A.  That  was  the  accepted  wording  that  the  seller 
of  these  seeds  gives  no  warranty  as  regards  the 
purity,  productiveness,  or  any  other  matter  con- 
nected with  the  sale  of  seed,  the  productiveness  of 
the  product,  we  are  not  in  any  way  being  responsi- 
ble for  the  product.  That  is  accepted  and  endorsed 
by  the  American  Seed  Trade  Association,  an  asso- 
ciation that  covers  every  state  in  the  United  States. 

Mr.  Harkins:  I  think  that  is  all,  Mr.  Jones — 
just  a  moment.    That  is  all. 

Mr.  Pierce:     Your  Honor,  do  you  wish  us  to  be- 
gin our  cross-examination? 
(Recess.) 
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has  been  referred  to  in  the  United  States  District 
Court  of  Denver  in  which  the  Dutch  Vallev  Grow- 


ers- 


The  Court:     The  civil  action? 

Mr.  Pierce :  The  civil  action,  in  which  the  Dutch 
Valley  Growers  were  plaintiff  and  Barteldes  was 
defendant,  an  answer  was  filed  which  raised  all  of 
the  defenses  and  all  of  the  issues  alleged  by  the 
complaint  excepting  the  sale  of  the  quantity  of 
seed  in  question,  which,  of  course,  is  admitted,  and 
that  these  issues  were  defended  by  the  defendant 
in  that  case  at  that  trial. 

That  stipulation  is  for  the  purpose  of  filling  a 
gap  w^hich  now  exists. 

We  have  offered  in  evidence  at  the  pre-trial  con- 
ference all  of  the  other  pleadings  in  that  action,  but 
we  omitted  the  introduction  of  the  answer  and  the 
stipulation  is  to  cover  that  and  make  whole  the  pro- 
ceedings in  connection  with  that  case. 

Mr.  Harkins:  That  stipulation  is  satisfactory, 
your  Honor. 

The  Court :  I  believe  you  have  reached  the  cross- 
examination. 

Cross-Examination 

By  Mr.  Pierce: 

Q.  Mr.  Jones,  I  wish  that  you  would  describe 
for  me  with  a  little  more  detail  the  lay-out  of  the 
property  which  you  have  referred  to  as  your  home 
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ranch  at  Stockton,  with  reference  to  the  way  the 

fields  are  arranged 

A.     I  beg  you  pardon  % 

Q.     the  way  the  fields  are  arranged  in  which 

onions  were  grown  in  1943. 

A.  The  ranch  consists  of  180  acres,  it  runs  east' 
and  west.  On  the  south  side  is  Hammer  Lake.  It 
is  not  a  right  angle,  it  is  inclined  a  little  bit.  The 
west  side  is  about  a  thousand  feet  wider  than  the 
east  end.  The  seed  was  produced  at  that  time  with 
some  at  the  east  end  of  it,  some  of  it  in  the  west 
end,  and,  as  I  recall,  a  little  on  the  south  side. 

Q.  Approximately  how  many  acres  at  that  time, 
with  reference  to  the  particular  seeds  which  are 
involved  in  this  case,  how  many  acres  were  then 
being  grown  to  Yellow  Globe  Danvers  seed? 

A.     I  think  about  eight  and  a  half  acres. 

Q.  And  where  were  those  eight  and  a  half  acres 
located  with  reference  to  the  fields  you  have  de- 
scribed"? 

A.     They  were  towards  the  west  end. 

Q.  How  many  acres  altogether  of  all  types  of 
onions  were  you  growing  at  that  time  % 

A.  They  were  planted  about  50  to  55  acres  on 
the  extreme  west  end,  and  that  eight  and  a  half 
acres  were  on  the  east  end  and  the  southern  end, 
I  think  the  south  side  had  a  few  acres.  I  think 
that  is  all,  but  I  am  not  positive  about  that. 

Q.  Is  my  understanding  correct,  then,  that  the 
particular  acreage  of  onions  which  were  grown  to 
Yellow  Globe  Danvers  at  that  time  was  separated 
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entirely  from  the  acreage  which  was  grown  to  the 

other  types  of  onions?  A.     Oh,  yes. 

Q.  Were  the  onions  reaching  maturity  at  the 
same  time  of  the  year? 

A.     Approximately,  within  a  week  or  ten  days. 

Q.  Will  you  describe  with  a  little  more  particu- 
larity, if  you  will,  please,  how  you  harvested  the 
seed  of  these  onions  and  brought  it  to  the  ware- 
house ? 

A.  The  first  process  in  harvesting  onion  seed  is 
to  take  the  ball,  which  is  done  by  hand.  These  little 
balls  or  seed  heads  are  placed  in  a  bag  w^hich  is 
attached  to  the  picker  by  a  loop  around  his  neck  or 
his  waist.  When  they  are  filled,  they  are  taken  to 
a  truck  at  the  head  of  the  road,  dumped  into  a 
larger  bag,  which  holds  about  four  or  five  times 
the  single  bags.  When  the  truck  is  filled,  those 
bags  are  taken  to  the  drying  and  cleaning  yard  on 
the  south  side  and  away  from  all  others,  and  those 
heads  are  dumped  out  on  canvas  sheets.  These  par- 
ticular canvas  sheets  Ave  used  were  about  30  by  30 
feet.  The  ball  is  left  there  from  approximately  12 
to  15  days,  depending  upon  the  weather,  whether 
it  is  warm  or  cool,  until  they  are  thoroughly  dried. 
Then  they  are  threshed  and  the  refuse  is  raked  off. 

Q.  Where  are  they  threshed,  in  a  warehouse,  or 
out  in  the  open? 

A.  No,  they  are  threshed  on  the  sheets.  The 
process  of  threshing  is  rolling.  When  the  material 
is  rolled  down  sufficiently,  we  take  a  rake  and  rake 
off  the  large  parts  of  the  stems  or  the  upper  part 
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of  the  stem,  and  they  are  brought  into  the  mill  and 

cleaned. 

Q.    And  that  is  what  is  known  as  the  cleaning 

process  % 

A.  That  is  what  is  known  as  the  preliminary 
cleaning  process. 

Q.     That  is  done,  you  say,  in  a  mill? 

A.     That  is  done  in  a  mill. 

Q.     Is  that  mill  adjoining  your  drying  yard? 

A.     In  this  case  it  is  about  200  yards. 

Q.  I  believe  you  testified  in  respect  to  some 
questions  on  direct  examination  as  to  the  separate 
types  or  kinds  of  onions  that  are  cleaned  at  the 
same  time,  or  you  have  instructions  to  that  effect. 
Did  you  mean  by  that  that  they  are  cleaned  in  this 
preliminary  process  you  have  described  at  the  same 
time? 

A.  At  any  time  when  we  have  one  variety  of 
onion  seed  to  clean,  whether  it  is  the  initial  clean- 
ing or  preliminary  cleaning,  another  variety,  no 
matter  how  similar  or  how  different,  is  never 
brought  into  the  mill,  it  is  left  out  in  the  field. 

Q.  However,  during  this  process  when  it  is  left 
out  on  the  sheets  you  have  mentioned  in  the  drying 
yard,  are  there  several  varieties  left  in  the  diying 
yard  at  the  same  time,  prior  to  bringing  them  into 
the  preliminary  cleaning  place? 

A.  Yes,  whatever  vaiiety  you  have  for  cleaning, 
but  they  are  kept  separate,  perhaps  50  to  60  feet 
between  the  sheets. 

Q.  Is  there  an}^  other  method  of  designating  or 
keeping  them  separate?  A.     Is  there 
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Q.  Let  me  withdraw  that  question.  It  is  clumsily 
expressed.  Are  there  any  other  means  of  designat- 
ing those  as  separate  varieties,  except  by  keeping 
them  in  separate  piles'? 

A.  You  see,  these  sheets  are  all  continguous,  they 
overlap,  the  head  of  the  sheet  has  a  tag  sewn  onto 
it. 

Q.    What? 

A.     The  head  of  the  sheet  has  a  tag  sewn  onto  it. 

Q.     I  didn't  hear  that  one  word. 

A.     A  tag  sewed  on  it. 

Q.     A  tag  sewed  on  it,  s-e-w-e-d?  A.     Yes. 

Q.     All  right.    And  what  does  that  tag  say*? 

A.  That  tag  has  the  lot  number  on  it  and  the 
variety  of  the  seed. 

Q.  Now,  do  you  handle  this  personally  yourself, 
or  do  you  have  a  foreman? 

A.  Oh,  no,  I  do  all  the  supervisoiy  work  attached 
to  this  business.  It  is  strictly  a  one-man  concern. 
The  only  labor  I  hire  is  the  labor  that  does  the 
actual  manual,  what  we  call  stoop  labor. 

Q.     Do  you  have  a  foreman? 

A.  Well,  he  might  designate  himself  as  a  fore- 
man, if  I  give  him  instructions  to  tell  the  other 
boys  to  do  this  or  that,  he  might  classify  himself 
as  a  foreman,  but  I  don't  classify  him  as  a  fore- 
man. 

Q.  Obviously,  Mr.  Jones,  you  can't  be  present 
every  hour  of  the  day  every  day. 

A.  I  would  like  to  call  your  attention  to  the  fact 
tliat  I  live  on  that  ranch. 

Q.     I  beg  your  pardon? 
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A.  I  would  like  to  call  your  attention  to  the  fact 
that  I  live  on  that  ranch. 

Q.     Yes,  I  understand. 

A.  x\nd  I  kept  veiy  close  supervision  over  ev- 
erything that  went  on  on  that  ranch. 

Q.  I  understand  that,  but  you  are  not,  of  course, 
there  twenty-four  hours  a  day,  nor  were  you  there 
at  every  hour  of  the  operations,  that  is  obvious,  and 
there  must  have  been  somebody  there  in  charge  when 
you  were  forced  by  business  or  otherwise  to  leave. 

A.  Not  when  there  was  anything  in  connection 
with  the  seed  or  processing  seed. 

Q.  Is  it  fair  to  state  that  you  were  in  charge 
when  every  single  bag  of  seed  was  brought  in  and 
placed  on  the  sheets  that  you  have  described*? 

A.     No. 

Q.  If  you  weren't  there,  who  was  in  charge  of 
that  ?  A.     Can  I  give  you  an  example  ? 

Q.     If  it  is  going  to  clarify  it,  certainly. 

A.  I  hope  that  it  will.  When  I  would  like  to 
take  that  seed  and  move  the  seed,  I  would  put  a  boy 
on  it  and  he  would  go  down  the  field  wdth  four  or 
five  assistants,  if  necessary,  if  not  necessary,  only 
one,  and  he  would  lift  those  piles  at  the  head  of  the 
row  and  put  them  on  the  truck,  and  I  wouldn't  let 
them  sack  two  different  varieties,  so  they  wouldn't 
make  a  mistake  by  going  in  there  and  moving  the 
wrong  pile. 

Q.  All  right,  I  think  you  have  made  that  quite 
clear.  How  long  was  this  process  by  which  the 
onions  were  kept  out  in  the  drying  yard — a  shorter 
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way  of  saying  it,  how  long  is  the  drying  process? 

A.  That  operation  might  take  a  month,  it  might 
take  six  weeks,  it  might  take  five  weeks  before  they 
came  in  the  mill,  depending  on  what  we  had  in 
the  mill  and  what  they  were  running. 

Q.  During  this  period  of  time  were  those  seeds 
in  sacks  on  the  sheets,  or  were  they  in  bulk  on  the 
sheets '? 

A.  Well,  we  will  go  back  to  the  process  again. 
When  the  sheets  are  rolled — some  called  it  threshed, 
it  is  the  same  thing  in  the  long  run,  it  is  left  there 
until  the  boys  get  ready  to  sack  it,  then  it  is  sacked 
up  and  waits  the  truck  to  take  it  to  the  mill.  Does 
that  answer  your  question? 

Q.  I  think  so.  Then  it  would  be  in  bulk  for  a 
period  of  time  of  about  a  month,  is  that  correct? 

A.    Yes. 

Q.  Now,  at  this  time,  and  I  am  referring  to  the 
time  that  the  seed  that  you  subsequently  sold  to 
Barteldes  was  being  dried,  how^  many  varieties  of 
onions  were  grown  on  your  home  ranch? 

A.     I  think  there  were  three  varieties. 

Q.     Three  varieties? 

A.  Yellow  Globe  Danvers,  early  Yellow  Globe, 
and,  as  near  as  I  can  recall,  there  was  a  little  White 
Globe,  not  very  much  White  Globe. 

Q.  What  color  of  onion  would  be  the  White 
Globe? 

A.  The  White  Globe,  as  its  name  indicates,  would 
be  a  white  color. 

Q.     Is  it  a  bright  white? 

A.     Yes,  sir,  waxen  white. 
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Q.  And  the  other  types  you  have  mentioned,  what 
color?  A.     They  are  yellow. 

Q.  Is  there  any  difference  between  the  early 
Globe  and  the  Stockton  Yellow  Globe? 

A.  The  early  Globe  is  a  little  darker  than  the 
Stockton  Yellow  Globe. 

Q.  Mr.  Jones,  I  am  going  to  show  you  this  pho- 
tostatic copy  which  you  were  shown  on  direct  exam- 
ination, I  believe  it  is  a  photostatic  copy  of  Plain- 
tiff's Exhibit  Number  7.  Isn't  this,  Mr.  Jones, 
just  a  form  of  printed  contract  which  you  were 
then  using  under  the  terms  of  which  you  agreed  to 
grow  seeds  for  various  purchases? 

A.  That  is  correct,  modified  by  those  words, 
^'Surplus  1943  crop."  If  you  put  the  word  '^sur- 
plus" on  there  it  is  not  an  agreement  to  grow. 

Q.  In  other  words,  in  this  particular  case,  in 
lieu  of  furnishing  a  regular  price  list,  you  used 
one  of  your  contract  forms  and  distinguished  it  by 
putting  the  word  "surplus"  on  it,  is  that  right? 

A.     It  amounts  to  the  same  thing. 

Q.  It  wasn't  exactly  the  same,  was  it,  as  your 
usual  price  list? 

A.     It  is  about  the  same  as  my  usual  price  lists. 

Q.  Well,  do  you  use  this  all  the  time  as  a  price 
list?  A.    Yes. 

Q.     Do  you  use  that  form?  A.     Yes. 

Q.  I  believe  you  testified  on  direct  examination 
that  3200  pounds  was  the  total  of  your  crop  of 
Yellow  Globe  Danver  onions  grown  or  in  the  ware- 
house at  the  particular  time  that  you  made  this 
sale  to  the  Barteldes  Seed  Company? 
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A.  As  near  as  I  can  recollect,  that  was  the  tes- 
timony and  that  was  the  fact. 

Q.  Wasn't  it  a  fact  that  the  quantity  was  4,000 
pounds  or  4100  pounds? 

A.  Well,  now,  let  me  see,  I  don't  say — I  think 
it  was  more  like 

Q.     I  want  to  call  your  attention  to 


A.     It  may  be,  I  couldn  't  say  definitely. 

Q.  You  remember  when  your  interrogatories 
were  taken  of  this  case,  Mr.  Jones?  Well,  let  me 
shorten  this  up.  Didn't  you  state  when  your  in- 
terrogatories were  taken  that  the  quantity  was  4100 
pounds  ? 

A.  Well,  you  will  have  to  read  it.  I  couldn't 
remember  all  this. 

Q.     Well,  would  you  like  to  read  that  yourself? 

A.    Yes. 

Q.  This  is  the  statement  to  which  I  refer  (sub- 
mitting document  to  witness). 

A.     Well,  that  is  on  the  scale. 

Q.  All  I  am  trying  to  do  is  find  out  which  was 
coiTCct.  Do  you  now  recall  there  was  3100  pounds 
or  4200  pounds? 

A.     That  happened  six  years  ago 

Q.  I  can  readily  understand,  Mr.  Jones,  and  my 
purpose  of  impeachment  is  not  to  discredit  your 
statement,  it  is  solely  to  ascertain  whatever  your 
correct  recollection  is  at  this  time. 

A.  That  may  be  a  little  under  and  what  my 
testimony  was  a  few  minutes  ago  may  be  a  little 
over.    I  said  approximately. 
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Q.  Then  it  would  be  a  fair  understanding  of 
what  you  now  recall  it  was  somewhere  between 
3200  and  4200  pounds'?  A.    Yes. 

Mr.  Pierce:  All  right,  thank  you.  May  we  have 
about  a  one  minute  recess  while  I  discuss  something 
with  counsel  here? 

Your  Honor,  that  is  all  from  this  witness. 

Mr.  Harkins:     No  further  redirect  examination. 

Mr.  Voorhies,  will  you  take  the  stand,  please  ? 

CYRUS  F.  VOORHIES 

called  for  the  Defendant,  sworn. 

Direct  Examination 
By  Mr.  Harkins : 

Q.     Mr.  Voorhies,  what  is  your  business  ? 

A.     Seed  grower. 

Q.  And  are  you  engaged  in  business  for  yourself, 
or  are  you  employed  by  someone  ? 

A.     At  the  present  time  for  myself. 

Q.  And  where  is  your  business  located,  Mr.  Voor- 
hies ?  A.     30  Davis  Street,  San  Francisco. 

Q.  And  how  long  have  you  been  in  the  seed  busi- 
ness, Mr.  Voorhies?  A.     Thirty  years. 

Q.  In  various  capacities  in  the  seed  business,  or 
would  you  relate  the  capacities  ? 

A.  Well,  I  was  the  President  of  the  corporation 
and  my  son  and  I  bought  it  out  here  about  nine  or 
ten  years  ago,  so  my  son  and  I  have  conducted  the 
business  as  partners  and  I  have  been  the  President 
and  the  Manager. 
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Q.     What  is  the  name  of  that  business  ? 

A.     Sherwood  Seed  Company. 

Q.     Located  at  30  Davis  Street,  San  Francisco  ? 

A.     Yes. 

Q.  And  prior  to  that  time  were  you  employed  by 
any  other  companies?  A.     No. 

Q.  And  at  times  in  the  seed  business  have  you 
been  in  the  growing  part  of  the  seed  business,  as  well 
as  the  selling? 

A.  Well,  we  grew  and  then  sold  what  we  grew. 
We  were  known  as  growers. 

Q.  Your  princijjal  business,  is  it  wholesale  or  re- 
tail ?  A.     Wholesale. 

Q.  And  is  it  principally  what  is  known  as  the 
garden  seed  business? 

A.    Vegetable  seed,  yes. 

Q.     Vegetable  seed,  rather  than  the  field  ? 

A.     Yes,  no  field. 

Q.  Have  you  been  engaged  in  sales  in  the  State 
of  California,  as  well  as  other  parts  of  the  United 
States? 

A.  Yes,  ])ut  our  principal  business  has  been  out- 
side of  California,  the  large  majority  of  it. 

Q.  Are  you  familiar,  Mr.  Voorhies,  with  the 
general  custom  and  usage  of  the  seed  trade,  both  in 
the  State  of  California  and  in  other  parts  of  the 
United  States  relative  to  disclaimer  and  non-war- 
ranty clauses  ? 

The  Court :     During  the  year  1943. 

Mr.  Harkins :  During  the  year  1943.  I  am  sorry, 
your  Honor. 

A.    Yes. 
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Q.  Will  you  state  briefly  to  the  court  what  that 
custom  and  usage  as  to  disclaimer  and  non-warranty 
was  during  the  year  1943  ? 

Mr.  Rogers:  It  is  understood  our  objection  is  of 
record,  your  Honor? 

The  Court:  Yes.  You  may  answer.  What  was 
the  custom  in  1943? 

A.  Well,  the  custom  has  always  been,  including, 
of  course,  1943 

The  Court :     In  what  territory  is  this  ? 

A.  In  the  United  States  of  America,  that  it  is 
printed  on  all,  I  think  practically  all  that  I  have  ever 
come  in  contact  with  seeds 

Mr.  Harkins:  We  are  not  interested  in  what  is 
printed.   I  am  asking  what  the  custom  is. 

A.  Oh,  the  non-warranty,  that  you  don't  guaran- 
tee the  productiveness  of  the  seed  sold;  that  is,  the 
productiveness,  et  cetera,  et  cetera. 

The  Court:     ''Et  cetera"  means  what? 

Q.  (By  Mr.  Harkins)  :  Be  more  particular,  Mr. 
Voorhies. 

A.  The  productiveness  and  the  other — varieties, 
type,  et  cetera,  beet,  carrot,  lettuce,  parsnip,  any- 
thing that  we  sell.  That  has  been  in  existence  before 
my  time — it  may  have  been  corrected  in  language 
several  times  in  the  association — I  might  add,  if  I 
might,  that  there  is  one  national  association  of  seed 
men,  there  is  a  state  association,  and  there  is  regional 
associations,  and,  of  course,  they  have  their  attor- 
neys, and  the  American  Seed  Trade  Association,  I 
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guess,  was  the  ones  that  years  ago  thought  out  this 
non-warranty  clause  that  was  brought  up  through 
the  attorneys  of  the  association,  and  I  guess  it  has 
been  tested  time  and  time  again,  I  don't  know  the 
exact  details  of  the  cases,  but  that  is  the  custom  of 
the  trade,  whether  they  are  members  of  any  asso- 
ciation or  just  in  the  seed  business,  and  I  believe 
that  applies  to  everybody  in  the  seed  business,  re- 
tailers, wholesalers,  growers,  everybody. 

Q.  Are  you  a  member  of  the,  I  believe  it  is  known 
as  the  American  Seed  Association? 

A.     American  Seed  Trade  Association. 

Q.  American  Seed  Trade  Association,  you  are  a 
member  of  that  ?  A.     Yes. 

Q.  Did  you  ever  hold  any  position  in  that  asso- 
ciation? A.     Yes,  I  was  President. 

Q.     In  what  year  was  that?  A.     1939. 

Mr.  Harkins :     That  is  all,  Mr.  Voorhies. 

Cross-Examination 
By  Mr.  Rogers : 

Q.  Mr.  Voorhies,  has  the  custom  to  disclaim  that 
you  have  mentioned  been  changed  from  year  to  year 
in  your  experience  ? 

A.  In  my  experience,  I  think  it  has  been  changed 
once  that  I  know  of. 

O.     When  was  that? 

A.     Oh,  I  think  it  was  1942,  1943,  or  1944. 

Q.     1942,  1943,  or  1944? 

A.  I  am  not  sure,  I  am  not  positive,  I  can't  give 
you  the  date.   I  know  that  sometime  on  account  of 


98  H.  L.  Jones  vs, 

(Testimony  of  Cyrus  F.  Voorhies.) 
that  change  we  had  to  have  our  stationery  reprinted, 
but  whether  it  was  three  years  ago  or  six  years  ago 
I  am  not  sure. 

Q.    What  was  the  change  ? 

A.  We  wouldn't  be  responsible  for  more  than  the 
invoice  price  of  the  seed. 

Q.     What  was  the  old? 

A.  Wouldn't  be  responsible  in  any  respect.  If  I 
would  have  known  you  would  have  asked  that  ques- 
tion, I  would  have  brought  you  the  exact  wording.  I 
can't  tell  you  exactly  word  for  word,  l3ut  that  is  the 
substance  of  the  change. 

Q.     Why  was  the  change  made? 

A.  That  I  don't  know.  That  was  made  by  the 
attorney  and  the  Legislative  Committee  of  the  Amer- 
ican Seed  Trade  Association.  I  couldn't  tell  you  who 
was  the  chairman,  I  don't  know.  I  wasn't  active 
after  I  was  past  president. 

Q.  That  was  two  years  after  you  were  president 
of  the  American  Seed  Trade  Association? 

A.    I  don't  know  the  date.  1939  I  was  president. 

Q.  You  say  it  was  changed  probably  in  1942  or 
1943  ?  A.    It  may  have  been. 

The  Court:  Mr.  Voorhies,  on  direct  examina- 
tion you  testified  to  what  the  custom  was  in  1943. 
Now,  are  you  mistaken?  Was  the  change  made 
so  that  the  change  was  in  effect  in  1943? 

A.  Well,  your  Honor,  I  had  reference  to  the  dis- 
claimer, that  was  in  effect.  It  has  been  in  effect  ever 
since  before  my  time,  but  the  wording  of  it,  I  couldn't 
tell  you  what  the  exact  change  or  the  exact  date  was. 
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The  Court:  Well,  the  change  is  quite  impor- 
tant. You  told  me  what  the  custom  was  in  1943. 
Now,  you  say  there  was  a  change  made  and  you  are 
uncertain  as  to  when  it  was  made,  whether  it  was 
made  so  it  was  in  effect  in  1943.  It  is  quite  impor- 
tant to  know  from  you  what  your  testimony  is  as  to 
the  custom  in  1943,  and  particularly  in  October  of 
that  year. 

A.  Yes.  Well,  I  would  have  to  get  the  record  to 
give  you  the  date.  I  can't  tell  you.  I  know  it  was 
since  the  time  I  was  President  in  1939. 

Q.  (By  Mr.  Rogers)  :  Mr.  Voorhies,  are  you  fa- 
miliar with  the  custom  in  Georgia  ? 

A.     Georgia,  no. 

Q.  Are  you  familiar  with  the  custom  in  South 
Carolina  % 

A.  I  am  not  familiar  with  the  custom  in  any  par- 
ticular state. 

Q.  Are  you  familiar  with  the  custom  in  Colo- 
rado ?  A.    No. 

Q.  Are  you  familiar  with  the  custom  in  Louisi- 
ana ?  Or  in  Mississippi,  or  Wisconsin  ? 

A.     I  could  not 

Q.     North  Dakota? 

A.     You  mean  as  far  as  the  disclaimer  ? 

Q.     Yes,  just  what  we  are  talking  about. 

A.  I  am  familiar  to  this  extent,  that  all  states 
that  we  might  ship  to  or  any  other  grower  in  any  of 
the  states  you  mention  we  have  our  disclaimer  on  the 
letterhead,  bill  head,  and  the  tag,  but  as  to  what  their 
interpretation  is,  I  haven't  been  so  unfortunate  as 
to  have  had  experience. 
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Q.  Have  you  had  any  claims  made  against  you, 
sir?  A.     No,  sir. 

Q.     Never  had  a  claim  against  you  ? 

A.  Just  one  that  I  can  recall,  and  I  didn't  grow 
the  seed. 

Q.     Did  you  have  a  suit  filed  against  you  ? 

A.     What? 

Q.     Did  you  have  a  suit  filed  against  you  ? 

A.     No,  there  was  no  suit,  just  correspondence. 

Q.     Did  you  settle  the  claim? 

A.  The  party  I  bought  the  seed  from  settled  the 
claim. 

Q.     That  was  a  grower? 

A.     Well,  he  was  a  grower  and  wholesaler. 

Q.     When  w^as  that,  Mr.  Voorhies  ? 

A.     That  was  about  twenty  years  ago. 

Q.  That  would  be  prior  to  the  change  in  the  dis- 
claimer ?  A.     Oh,  yes,  twenty  years  ago. 

Q.  Now,  Mr.  Voorhies,  you  testified  you  knew 
what  the  custom  was  throughout  the  United  States, 
and  you  have  since  modified  that  for  us.  I  know  who 
you  are  and  I  respect  you.  Was  there  any  other 
change  made  in  the  custom  ? 

A.     Not  that  I  know  of. 

Q.     Besides  what  you  mentioned? 

A.  Not  that  I  know  of.  Do  you  mean  a  change  in 
the  disclaimer? 

Q.     Yes,  in  the  custom  to  which  you  have  testified. 

A.     Not  that  I  know  of. 

Q.  Was  there  any  change  made  in  regard  to 
description?  A.     Not  that  I  know  of. 

Q.     Mr.  Voorhies,  I  hand  you  here  a  letter  identi- 
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fied  as  Plaintiff's  Exhibit  9,  which  is  a  letter  from 
the  Standard  Seed  Farms  Company  to  the  Barteldes 
Seed  Company,  and  ask  you  if  this  clause,  which  you 
say  is  customary,  appears  thereon  ? 

A.  I  believe  that  is  about  the  same  thing  we  use. 
I  think  it  is  all  the  same. 

Q.     Will  you  read  that  clause,  please  ? 

A.  ' '  The  Standard  Seed  Farms  Company  give  no 
warranty,  express  or  implied,  as  to  the  productive- 
ness of  any  seeds  we  sell  and  we  will  not  be  in  any 
way  responsible  for  the  crop.  Our  lial^ility  in  all  in- 
stances is  limited  to  the  purchase  price  of  the  seed." 

Q.  Is  there  anything  said  there  about  descrip- 
tion? A.     Not  a  word. 

Q.  Are  you  familiar  with  the  attitude  of  the  De- 
partment of  Agriculture  toward  disclaimer  or  re- 
sponsibility for  description  of  seed  sold  in  interstate 
commerce  ?  A.     No. 

Q.  Are  you  familiar  as  a  seed  man  with  the  Fed- 
eral Seed  Act  of  1939? 

A.  I  have  read  the  Federal  Seed  Act,  I  went 
through  it  once,  there  was  nothing  in  there  that  in- 
terested me  except  the  labeling  of  seed  and  germina- 
tion and  weed  seeds  and  things  like  that. 

Q.  You  were  president  of  the  Seed  Association 
in  1939  and  know  that  the  Act  did  jjass  ? 

A.     Yes,  I  was  elected  in  1938,  served  in  1939. 

Q.  Did  you  have  any  discussions  as  President  of 
the  American  Seed  Association  with  any  representa- 
tive of  the  Department  of  Agriculture  in  regard  to 
the  f)rovisions  of  it? 

A.     No.   They  had  a  legislative  committee  with  a 
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chairman  and  they  took  up  the  legislative  work  for 

the  association. 

Q.     Did  reports  come  to  you 

A.  The  reports  came  out  at  the  end  of  the  year. 
It  is  published  the  following  year. 

Q.  Let  me  ask  you  again:  You  had  no  informa- 
tion in  regard  to  the  Federal  Seed  Act  of  1939  as 
President  of  the  American  Seed  Trade  Association? 

A.  I  don't  say  I  haven't  any  idea,  I  have  read  it 
and  I  knew  I  wasn't  doing  anything  wrong,  and  I 
abided  by  it,  and  there  was  nothing  that  affected  me 
whatsoever,  that  I  could  see,  I  knew  what  the  germi- 
nation should  be,  the  tolerance  allowed,  there  was  no 
weed  seeds  allowed,  and  that  is  all. 

Q.  Did  the  Department  of  Agriculture  have  any- 
thing to  do  with  the  change  of  custom  that  you  have 
described?  A.     You  mean  the  disclaimer? 

Q.     Yes,  sir. 

A.  No,  I  don't  think  so.  I  don't  know,  but  I  don't 
think  they  did. 

Mr.  Rogers :     That  is  all,  Mr.  Voorhies. 

Redirect  Examination 
By  Mr.  Harkins : 

Q.  Mr.  Voorhies,  I  am  going  to  show  you  Plain- 
tiff's Exhibit  6  here,  and  call  your  attention  to  the 
small  print  at  the  top  of  the  letter  and  ask  you  to 
read  that.  A.     Aloud? 

Q.  Will  you  read  that  aloud,  Mr.  Voorhies, 
please  ? 
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Mr.  Rogers :  Now,  if  the  Court  please,  this  is  the 
Plaintiff's  letter  we  are  talking  about  now. 

The  Court:     Pardon  me? 

Mr.  Rogers:  This  is  the  Plaintiff's  letter  we  are 
talking  about  now. 

Mr.  Harkins :     That  is  correct. 

Mr.  Rogers :  I  think  it  is  immaterial. 

The  Court :     What  is  the  letter  ? 

Mr.  Harkins:  The  letter  contains  the  disclaimer 
clause  at  the  head  of  it. 

The  Court :     Is  it  something  in  evidence  ? 

Mr.  Harkins:    Yes,  your  Honor. 

The  Court:  Well,  if  it  is  in  evidence,  there  is  no 
use  reading  it  aloud. 

Mr.  Harkins:  Is  that  a  form  of  warranty  and 
disclaimer  clause  that  you  have  used  for  the  seed 
trade,  Mr.  Voorhies? 

A.  Well,  the  wording  here  is  a  little  different 
from  our  wording. 

Q.     But  you  have  seen  that  language  ? 

A.  Yes.  I  have  done  business  with  Mr.  Barteldes. 
"The  Barteldes  Seed  Company  gives  no  war- 
ranty"  

Mr.  Harkins:  That  is  all  right,  Mr.  Voorhies. 
We  won't  bother  reading  it  in.  That  is  all,  Mr. 
Voorhies. 

Mr.  Rogers:     Thank  you. 

Mr.  Harkins:  Mr.  Hamilton,  will  you  take  the 
stand,  please? 
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JAMES  WILLIAM  HAMILTON 

called  for  the  defendant,  sworn. 

Direct  Examination 
By  Mr.  Harkins : 

Q.  Mr.  Hamilton,  will  yon  state  your  occupation, 
please  ? 

A.  My  present  occupation  is  Manager  of  the  Seed 
Division  of  the  Pacific  Walnut  Company. 

Q.  And  how  long  have  you  been  engaged  in  the 
seed  business  in  any  capacity,  approximately? 

A.     Well,  I  believe  it  was  1919  or  1920. 

Q.  Have  you  been  employed  by  any  other  con- 
cerns in  the  seed  business,  Mr.  Hamilton? 

A.  Yes,  I  was  with  the  old  C.  C.  Morris  Company 
Seed  Firm,  that  was  the  original  firm  I  started  with, 
then  they  merged  in  1920  with  Ferry,  and  then  in 
1938  I  started  the  Seed  Division  with  the  Pacific 
Walnut  Company. 

Q.  Those  three  companies  you  have  referred  to, 
WTre  they  California  companies? 

A.  C.  C.  Morris  was  a  California  Company; 
Ferry,  I  think  I  am  safe  in  saying,  was  a  national 
company — the  merger,  of  course,  that  took  place 
made  them  a  national  company.  The  Pacific  Walnut 
Company  only  operates  in  California. 

Q.  In  3^our  employment  by  those  various  com- 
panies, Mr.  Hamilton,  have  you  engaged  in  dealing 
in  vegetable  seeds,  as  well  as  field  seed  ? 

A.  All  my  w^ork  with  C.  C.  Morris  and  Ferry  and 
Morris  as  a  genetist  was  entirely  devoted  to  vege- 
table seed. 
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Q.  And  are  you  familiar  with  a  general  custom 
of  the  seed  trade  in  the  State  of  California  relative 
to  disclaimer  or  non-warranty  clauses  in  the  year 
1943?  A.    Yes. 

Q.  Do  3"ou  recall  what  that  disclaimer  or  non- 
warranty  clause  provided  for  ?  A.     In  1943  ? 

The  Court:     October. 

Mr.  Harkins :     October  of  1943. 

A.  Well,  the  company  gives  no  express  or  implied 
warranty  as  to  productiveness.  Their  liabilities  are 
limited  to  the  purchase  price  of  the  seed  only. 

Q.  And  was  that  disclaimer  or  non-warranty 
clause  the  general  custom  in  the  seed  trade  in  the 
State  of  California  in  October  of  1943,  if  you  know  ? 

A.     That  particular  disclaimer? 

Q.     That  is  right. 

A.  That  had  to  be  accepted  in  1943.  That  was  a 
Government  order,  because  there  was  many  cases 
tried  on  the  old  disclaimer  that  threw  that  out.  The 
old  disclaimer  was  the  one  where  there  was  germina- 
tion, variety,  and  so  forth  and  so  on,  and  that  didn't 
hold  up  in  the  Federal  Court. 

Q.  And  the  new  clause  restricted  the  liability  to 
the  purchase  price  of  the  seed? 

A.    Purchase  price  of  the  seed  only. 

Q.  And,  Mr.  Hamilton,  that  non-warranty  clause 
that  you  just  spoke  of,  that  was  in  effect  in  October 
of  1943,  do  you  know  that  met  with  the  approval  of 
the  United  States  Department  of  Agriculture? 

A.  It  was  offered  by  the  Department,  therefore 
I  would  say  yes. 

Q.     And  do  you  know  the  reason  or  purpose  of  the 
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disclaimer  or  non-warranty  clause  that  was  in  effect 
in  October,  1943? 

A.  That  disclaimer  or  non-warranty  clause  was 
put  there  for  the  sole  purpose  that  no  man  has  con- 
trol of  the  content  or  choromosomes  that  go  into 
any  living  matter.  We  don't  have  control  of  cross- 
poUenization,  therefore,  we  cannot  be  absolutely 
positive  of  our  generic  strains,  so  that  we  do  not 
know  what  is  going  to  happen  in  the  cellular  develop- 
ment of  the  plant  itself. 

Another  thing,  we  get  into  reverts  or  what  is  com- 
monly called  in  the  trade  as  rogues. 

Another  reason  for  that  in  there,  the  big  strike 
that  took  place,  I  believe  it  was  in  1916  or  '17,  there 
was  a  firm  back  east  that  had  some  seed  that  was 
mixed  maliciously.  They  didn't  know  it  was  mixed 
until  it  was  shipped  out  and  there  was  quite  a  na- 
tional case  made  of  it,  and  that  is  where  j^ou  may  say 
the  real  prevalence  of  the  non-warranty  clause  was 
born. 

Mr.  Harkius:     That  is  all. 

Cross-Examination 
By  Mr.  Rogers : 

Q.  Only  one  question,  Mr.  Hamilton:  I  under- 
stand that  the  clause  was  used  to  protect  the  seeds- 
men from  erratic  growth  in  production.  By  that  you 
don't  mean  variety  of  seed? 

A.  That  would  not  be  variety.  That  would  be  a 
condition  that  we  could  not  control.  Variety  is  some- 
thing that  is  established. 
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Mr.  Rogers:  Thank  you,  sir.  I  liave  no  further 
questions. 

Mr.  Harkins :     That  is  all,  your  Honor. 

The  Court:     Any  rebuttal? 

Mr.  Rogers :  If  the  Court  please,  in  the  pre-trial 
— we  have  no  rebuttal,  your  Honor — if  the  Court 
please,  in  the  pre-trial  discussion  your  Honor  asked 
if  the  case  of  Dutch  Valley  Growers  against  the 
Barteldes  Seed  Company,  if  Judge  Simms'  opinion 
had  been  made  a  matter  of  record.  It  wasn't  made 
a  matter  of  record,  but  I  have  here  his  memorandum 
on  questions  of  law  which  governed  his  rulings 
throughout  the  case.  I  do  not  submit  it  in  evidence, 
but  for  your  Honor's  consideration  and  for  counsel's 
consideration  I  would  like  the  lil^erty  of  submitting 
a  copy  which  was  prepared  in  Mr.  Pierce's  office  on 
Judge  Simms'  rulings. 

Mr.  Harkins:  If  your  Honor  please,  a  matter 
just  came  to  my  mind.  I  wonder  if  I  might  call  Mr. 
Barteldes  under  Rule  42  as  an  adverse  witness,  your 
Honor  ? 

The  Court :    You  may. 

ARMIN  BARTELDES 

called  by  the  defendant  under  the  provisions  of  Rule 
42,  having  been  previously  sworn,  testified  as  fol- 
lows: 

Direct  Examination 

By  Mr.  Harkins : 

Q.     Mr.  Barteldes,  are  you  familiar  with  the  gen- 
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(Testimony  of  Armin  Barteldes.) 
eral  custom  in  the   seed  business   throughout  the 
United  States  in  October,  1943,  relative  to  disclaimer 
or  non- warranty  clauses  ? 

A.  I  thought  I  was  until  this  Dutch  Valley  case 
came  on. 

Q.  And  do  you  recall  at  this  time  what  that  dis- 
claimer or  non- warranty  clause  provided? 

A.  Well,  there  was  two  of  them  about  that  time. 
I  don't  know  when  the  change  came  in.  They  got  me 
all  confused. 

Q.  Well,  I  am  going  to  show  you  Plaintiff's  Ex- 
hibit Niunber  6  and  call  your  attention  to  the  dis- 
claimer clause  at  the  head  of  your  letter  there,  and 
ask  you  if  that  is  the  disclaimer  clause  used  by  the 
Barteldes  Seed  Company  in  October  of  1943  *? 

A.     Yes,  that  was. 

Mr.  Harkins :     That  is  all,  Mr.  Barteldes. 

The  Court :  Now,  both  sides  rest  ?  What  is  coun- 
sel's  pleasure?  Do  you  wish  to  argue  this  now  or 
submit  it  on  briefs? 

(Discussion  as  to  submitting  matter  to  the 
court.) 

(The  matter  was  ordered  submitted  on  briefs, 
20,  20  and  10.) 

[Endorsed] :     Filed  February  9,  1950. 
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Plaintiff's  Exhibit  No.  4 

For 

Customers'  Use  Only 

San  Francisco,  Calif.,  Oct.  20,  1943 

On  arrival  seeds  Pay  to  the  order  of 

Wells  Fargo  Bank  and  Union  Trust  Co.,  San 

Francisco,  Calif.  $5029.30 

Five  thousand  and  twenty  nine  and  30/100  Dollars 
Value  received  and  charge  the  same  to  account  of 

STANDARD  SEED  FARMS  CO. 

/s/  H.  L.  JONES, 
Mgr. 

To 

Barteldes  Seed  Co., 
Denver,  Colorado. 

50487 

[Stamped]  :  The  First  National  Bank.  Paid.  Oct. 
28,  1943.  Collections.  Denver,  Colo.  [Stamped]: 
Pay  to  the  order  of  Any  Bank  or  Banker.  Your 
Endorsements  Guaranteed.  Oct.  22, 1943.  [Illegible] 
Bank  &  Union  Trust  Co.  San  Francisco.  11-16.  [Il- 
legible] Dept.  A.  W.  [Illegible] 
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PLAINTIFF'S   EXHIBIT  No.   5 

Western  Union 

1943  Oct.  20  P.M.  2  44 

FA230  LG— Denver  Colo  20  312P 

Standard  Seed  Farms  Co— PB.  572 

We  confirm  telephone  purchase  from  you  for 
prompt  shipment  by  Pacific  Intermountain  truck 
following  onion  seed:  20  bags  Yellow  Globe  Dan- 
vers  2.50,  10  bags  Southport  Yellow  Globe  2.65, 
5  bags  Early  Yellow  Globe  2.65  1  bag  Ebenezer  2.75 ; 
5  bags  French  Breakfast  .30 ;  5  pounds  Giant  Pascal 
celery  1.75;  all  onion  90%  or  better  germination 
fob  Stockton  net  cash.  Airmail  invoice  and  will  air- 
mail remittance  or  draft  Colorado  National  if  you 
prefer. 

THE  BARTELDES  SEED  CO. 

20  2.50  10  2.65  5  2.65  1  2.75  5  .30  5  1.75  90%. 

da  312p  B 

No.  26943  To.... 

By  K345p  To  be  mail 

[Endorsed] :  Filed  September  22,  1949. 
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PLAINTIFF'S  EXHIBIT  No.  6 

The   Barteldes   Seed   Company 

1521-25  Fifteenth  Street,  Denver  17,  Colorado 

P.  O.  Box  5170  Terminal  Annex 

October  21,  1943. 
Standard  Seed  Farms  Co. 
Stockton,  California 

The  Barteldes  Seed  Co.  Gives  No  Warranty,  Ex- 
press or  Implied,  as  to  Purity,  Description,  Quality, 
Productiveness  or  Any  Other  Matter  of  Any  Seeds, 
Bulbs  or  Plants.  They  Send  Out,  and  Will  Not  Be 
in  Any  Way  Responsible  for  the  Crop. 

Gentlemen : 

We  acknowledge  receipt  of  your  surplus  list  of 
October  18th  and  confirm  having  purchased  from 
you  over  the  telephone  for  prompt  shipment  all  f .o.b. 
Stockton,  California,  items  as  enumerated  on  the 
telegram  copied  below,  all  to  be  of  high  germination, 
onion  seed  to  germinate  90%  or  better. 

After  the  telephone  conversation  we  wired  you  as 
per  copy  enclosed  reading  as  follows: 

"We  confirm  telephone  purchase  from  you 
for  prompt  sliipment  by  Pacific  Intermountain 
truck  following  onion  seed:  20  bags  Yellow 
Globe  Danvers  2.50;  10  bags  Southport  Yellow 
Globe  2.65 ;  5  bags  Early  Yellow  Globe  2.65 ;  1 
bag  Ebenezer  2.75;  5  bags  French  Breakfast 
.30;  5  poimds  Giant  Pascal  celery  1.75;  all 
onion  90%  or  ])etter  germination  fob  Stockton 
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net  cash.  Airmail  invoice  and  will  airmail  re- 
mittance or  draft  Colorado  National  if  you 
prefer." 

We  trust  you  are  making  prompt  shipment  by 
Pacific  Intermountain  Truck. 

We  understand  that  the  1000#  of  Southport  Yel- 
low Globe  was  grown  in  Idaho  and  you  will  have 
it  shipped  by  your  truck  to  your  place  in  a  few  days 
and  forward  promptly  on  receipt  of  same. 

We  told  you  over  the  phone  that  if  you  would 
send  us  invoice  by  air-mail  we  would  remit  by  air- 
mail promptly  on  the  items  as  soon  as  j^ou  have 
shipped  them  or,  if  you  prefer,  you  can  make  draft 
on  us  through  the  Colorado  National  Bank  of 
Denver. 

Glad  we  Avere  able  to  trade  with  you  and  if  you 
have  other  choice  quality  lots  to  offer  later  on  you 
might  let  us  know. 

We  understand  that  these  stocks  are  all  choice- 
quality  stocks  true  to  type. 

Yours  very  truly, 

THE  BARTELDES  SEED  CO., 

By  /s/  W.   P.   STUBBS, 

Manager. 
WPS  :mhn 
Enclosure:  2 

P.S.  Since  writing  the  above  we  have  wired  you 
as  per  copy  of  telegram  enclosed  reading  as  follows : 

"Increase  order  Early  Yellow  Globe  Onion 
to  1000  pounds.   Confirm." 
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This  makes  a  total  of  1000#   of  Early  Yellow 
Globe  at  $2.65  per  pouiicl. 

/s/  W.  P.   S. 
[Endorsed] :  Filed  September  22,  1949. 
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Standard  Seed  Farms  Company 

Stockton,  California 

Contract  Price  List 

Vegetable  Seeds 

Season  of  Oct.  18,  1943 

Surplus  1943  Crop 

Oct.  18, 1943. 

This  Agreement,  made  in  duplicate  on ,  19 ,  by 

and  between  the  Standard  Seed  Farms  Company,  Seed  Growers 

of  Stockton,  California,  hereinafter  called  the  Seller,  and 

hereinafter  called  the  Purchaser. 

Witnesseth :  1.  Seller  agrees  to  sell  and  deliver  and  pur- 
chaser agrees  to  accept  and  pay  for  the  varieties  of  seeds  in  the 
amounts,  at  the  prices  as  set  forth  below,  and  subject  to  the  terms 
and  conditions  herein  provided. 

2.  Seller  agrees  to  plant,  or  cause  to  be  planted,  during  the 

season  of  19 ,  an  acreage  of  land  which  will  produce,  under 

normal  conditions,  an  amount  of  seed  of  the  varieties  herein 
named  which  will  be  sufficient  to  enable  the  Seller  to  deliver  the 
quantities  of  the  seeds  herein  contracted  for;  and  the  Seller  agrees 
to  deliver  as  soon  as  possible  after  harvest,  such  seeds  in  good  mer- 
chantable condition,  as  herein  defined,  F.O.B.  growing  station, 
containers  extra  at  cost,  and  not  returnable.  The  term  "in  good 
merchantable  condition ' '  is  defined  as  seeds  properly  cleaned  for 
seeding  purposes,  approximately  free  from  foreign  seeds  distin- 
guishable ]n'  their  appearance  and  of  a  germination  equal  to  the 
fair  average  germination  of  the  crop  of  the  current  year. 

3.  In  case  of  partial  or  total  failure  of  any  or  all  crops  planted 
for  the  purpose  of  producing  the  varieties  of  seeds  herein  named, 
or,  in  case  of  damage  to  any  seed  through  fire,  accident  or  other 
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casualty  beyond  Seller's  control,  the  Seller  shall  be  obligated  to 
deliver,  if  at  all,  proportional  quantities  only. 

4.  Purchaser  shall  make  payment  for  seeds  delivered,  by  a 
trade  acceptance  due  and  payable  60  days  from  date  of  shipment, 
or  by  cash  within  30  days  from  date  of  shipment,  less  a  discount 
of  11/2%. 

If,  at  any  time,  the  financial  condition  of  the  Purchaser  be- 
comes unsatisfactory  to  the  Seller,  the  Purchaser  agrees,  upon 
receipt  of  written  notice  to  that  effect,  and  upon  demand  of  the 
Seller,  to  pay  for  the  seeds  in  advance  of  shipment,  less  a  cash 
discount  of  1V2%;  ^^^  if  ^^'^ch  payment  is  not  made  within  ten 
(10)  days  from  the  receipt  of  such  demand  for  payment,  this 
agreement  shall  thereupon  be  deemed  to  be  breached  by  the  Pur- 
chaser. 

5.  Except  as  herein  otherwise  expressly  provided,  the  Seller 
gives  no  undertaking  or  warranty,  express  or  implied,  as  to  de- 
scription, quality,  productiveness,  or  any  other  matter  of  any 
seeds  sold  by  it  and  will  not  be  in  any  way  responsible  for  the  crop. 

6.  Purchaser's  claims  for  shortages  of  deliveries  must  be 
made  to  Seller  immediately  on  receipt  of  shipment  and  all  germi- 
nation tests  must  be  made  and  reported  in  writing  (including 
telegram)  by  Purchaser  to  Seller  within  15  days  after  receipt  of 
shipment. 

In  Witness  Whereof,  the  parties  have  hereunto  set  their  hands 
on  the  day  and  year  first  above  written. 

Standard  Seed  Farms  Company  

The  Seller  The  Purchaser 

By  Offers  made  subject  prior  sale.       By 


Quantity  Price  Per  Lb. 

Beet 

Crosby's  Egyptian  

Crimson  Globe  , 

Detroit  Dark  Red  Turnip 

Early  Blood  Turnip 

Edmand's  Blood  Turnip 

Extra  Early  Eclipse 

Extra  Early  Flat  Egyptian 

Early  Wonder  

Mangels,  Danish  Sludstrup  

Mangels,  Giant  Intermediate 

Mangels,  Giant  Long  Red 

Mangels,  Half  Sugar  Rose 

Mangels,  Golden  Tankard 
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Quantity  Price  Per  Lb. 

Carrot 

Bunching,  special 

Chantenay    1^^ 

Chantenay  red  core f     ' 

Danvers  Half  Long 

Early  Scarlet  Horn 

Imperator $1.40 

Improved  Short  White 

Improved  Long  Orange 

Nantes,  coreless  

Oxheart 

Red  St.  Vallery 

Yellow  Belgian 

Celery 

Golden  Self-Blanching,  Tall 

Golden  Self-Blanching,  Dwarf 

White  Plume 

Giant  Pascal — 5  lbs $1.75 

Utah,  green $1.75 

Celeriac,  smooth  Prague 


Endive 
.Broad  Leaved — full  hearted  batavian 

-Curled  Leaved — Green  

.Curled  Leaved — White 

-Pancalier,  pink  rib 


Lettuce 

.Big  Boston,  w.  s 

.Black  Seeded  Simpson,  b.  s $1.00 

-Denver  Market,  w.  s 

.Early  Curled  Simpson,  w.  s 

-Grand  Rapids,  b.  s 

.Hanson,  w.  s 

-Hubbard's  Market,  w.  s 

-Iceberg,  w.  s $1.10 

-May  King,  w.  s 

-New  York,  v/.  s.  all  types 

-New  York,  Special 

.New  York,  Number  12 

.New  York,  Imperial,  all  types 

.Salamander,  b.  s 
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Quantity  Price  Per  Lb. 

Lettuce —  (Continued) 

Prize  Head,  w.  s $1.00 

Paris  White  Cos,  w.  s 

Silesia  Early  Curled,  w.  s 

White  Boston 

Leek 

American  Flag 

Mustard 

Chinese — Broad  Leaf  

Giant  Southern  Curled 

Fordhook  Fancy  

Ostrich  Plume  


Onion 

..Ailsa  Craig - 

..Australian  Brown  

..Ebenezer    bot  all  $3.00 

..Early  Eed  Flat $2.85 

..Early  Yellow  Globe  Clarks bot  all  $3.00 

..Ohio  Yellow  Globe 

.Prizetaker  

..Red  Wethersfield  

..Southport  Red  Globe $3.00 

..Southport  White  Globe 

..Southport  Yellow  Globe $3.00 

-Sweet  Spanish,  Valencia 

..Sweet  Spanish,  Riverside 

.Sweet  Spanish,  White 

.White  Lisbon  Oregon  Danvers $2.65 

.White  Portugal  

.White  Silver  Skin  

.Yellow  Flat  Danvers 

.Yellow  Globe  Danvers— bot  2,000  lbs $3.00 

.Yellow  Dutch  or  Strasburg 

-Early  Red  Semi  globe $2.85 

Parsley 

-Moss  Curled  

-Plain  Leaved 

-Turnip  Rooted  Hamburg 


Parsnip 

-Half  Long  Guernsey 

-White  Hollow  Crown 
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Quantity  Price  Per  Lb. 

Radish 

China  Rose $0.35 

Crimson  Giant  

Early  Scarlet  Turnip  

French  Breakfast $0.35 

Icicle    

Long  Scarlet  Short  Top  

Long  Brightest  Scarlet 

Scarlet  Globe  (Vicks) $0.35 

Sparkler,  Half  White  

White  Tipped  Scarlet  Turnip 

White  Vienna , 

Salsify 
Mammoth  Sandwich  Island  


Sweet  Peas 

.Eckford  Mixed 

.Spencer  Mixed — Select 


Swiss  Chard 

Lucullus    

White  Ribbed,  Smooth 

Our  time  and  equipment  is  devoted  exclusively  towards  devel- 
oping and  improving  standard  types  of  vegetable  seeds  as  used  by 
market  garden  and  shippers '  trade. 

Shipment  Rail  or  Water 

[Stamped] :    Surplus  Crop  1943. 

[Endorsed] :     Filed  September  22,  1949. 
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PLAINTIFF'S  EXHIBIT  No.  9 

Cable  ''Stanseed" 

Standard  Seed  Farms  Comi>any 

of  California 

Wholesale  Growers  Garden  Seeds 


Stockton,  Calif. 
Oct.  20,  1943. 


The  Barteldes  Seed  Co., 
Denver,  Colorado. 


> 


Gentlemen : 

Atten:  Mr.  Stubbs: 

The  Standard  Seed  Farms  Co.  give  no  warranty, 
express  or  implied,  as  to  the  productiveness  of  any 
seeds  we  sell  and  we  will  not  be  in  any  way  re- 
sponsible for  the  crop.  Our  liability  in  all  instances 
is  limited  to  the  purchase  price  of  the  seed. 

This  will  confirm  our  telephone  message,  also  re- 
ceipt of  your  wire  of  yesterday.  • 

Everything  seems  to  be  O.K.  as  regards  the  agree- 
ment but  would  like  to  call  your  attention  to  the 
matter  of  S.  P.  Yellow  Globe,  as  this  was  empha- 
sized in  our  offer  over  the  phone. 

This  seed  is  still  in  Idaho  and  is  waiting  for  the 
first  cleaning  or  processing.  It  is  coming  down  here 
by  truck  just  as  fast  as  they  can  get  it  ready,  but 
they  have  considerable  cleaning  to  do  up  there  so  it 
may  be  delayed. 
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The  amount  we  booked  was  1000  lbs.  subject  the 
crop  turn  out,  you  of  course  to  get  anything  up  to 
1000  lbs.   Is  this  agreeing  to  your  views. 

The  French  Breakfast  radish  is  in  Washington 
state  and  we  expect  down  here  anytime  for  final 
processing. 

The  ton  of  Yellow  Globe  Danvers  was  shipped  out 
last  night  and  we  have  assurance  that  it  should  reach 
Denver  in  about  four  days,  possibly  a  little  less. 

Thanking  you  for  this  very  nice  share  of  your 
business,  we  remain. 

Very  truly  yours, 

STANDARD  SEED  FARMS  CO., 

/s/  H.  L.  JONES, 

Mgr. 

HLJ.KM. 

[Marginal  Note]:  Mail  O.K.  502930 

[Endorsed] :  Filed  September  22,  1949. 
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DEFENDANT'S  EXHIBIT  A 

[Deft.  Stockton  #2 — shown  in  pencil  on  original.] 
[Stamped] :  12735. 

(For  use  in  connection  with  Uniform  Domestic  Order  Bill  of  Lad- 
ing, adopted  for  Carriers  in  Official,  Southern,  Western  and  Illi- 
nois Classification  Territories,  March  15, 1922,  as  amended  August 

1,  1930,  and  June  15,  1941.) 
This  Memorandum  is  an  acknowledgement  that  a  bill  of  lading  has 
been  issued  and  is  not  the  Original  Bill  of  Lading,  nor  a  copy  or 
duplicate,  covering  the  property  named  herein,  and  is  intended 
solely  for  filing  or  record. 

Shipper's  No 

Independent  Freight  Lines  Agent's  No 

Received,  subject  to  the  classifications  and  tariffs  in  effect  on  the 
date  of  the  receipt  by  the  carrier  of  the  property  described  in  the 
Original  Bill  of  Lading,  at  Stockton,  Calif.,  Oct.  20,  1943,  from 
Standard  Seed  Farms  Co.,  the  property  described  below,  in  ap- 
parent good  order,  except  as  noted  (contents  and  condition  of  con- 
tents of  packages  unknown),  marked,  consigned,  and  destined,  as 
indicated  below,  which  said  company  (the  word  company  being 
understood  throughout  this  contract  as  meaning  any  person  or 
corporation  in  possession  of  the  property  under  the  contract) 
agrees  to  carry  to  its  usual  place  of  delivery  at  said  destination,  if 
on  its  own  road  or  its  own  water  line,  otherwise  to  deliver  to  an- 
other carrier  on  the  route  to  said  destination.  It  is  mutually 
agreed,  as  to  each  carrier  of  all  or  any  of  said  property  over  all  or 
any  portion  of  said  route  to  destination,  and  as  to  each  party  at 
any  time  interested  in  all  or  any  of  said  property,  that  every  serv- 
ice to  be  performed  hereunder  shall  be  subject  to  all  the  conditions 
not  prohibited  by  law,  whether  printed  or  written,  herein  con- 
tained, including  the  conditions  on  back  hereof,  which  are  hereby 
agreed  to  by  the  shipper  and  accepted  for  himself  and  his  assigns. 

The  surrender  of  this  Original  Order  Bill  of  Lading  properly 
indorsed  shall  be  required  'oefore  the  delivery  of  the  property.  In- 
spection of  property  covered  Iv,'  this  ])ill  of  lading  w^ll  not  be  per- 
mitted unless  provided  by  law  or  unless  permission  is  indorsed  on 
this  original  bill  of  lading  or  given  in  writing  by  the  shipper. 
Consigned  to  Order  of  Standard  Seed  Farms  Co., 
Destination  Denver,  State  of  Colorado. 
Notify  Barteldes  Seed  Co.,  at  Denver,  State  of  Colorado. 
Route     Independent  Freight  Lines. 
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No.  Packages             Description  of  Articles                         *Weight 
20  Bags  Garden  Seed  (Onion) 2048 

Valued:     $5,012.50 

Bags  16.80 


$5,029.30 

[Italics  appeared  in  red  crayon  on  original.] 

*  If  the  shipment  moves  between  two  ports  by  a  carrier  by 
water,  the  law  requires  that  the  bill  of  lading  shall  state  whether 
it  is  "  carrier 's  or  shipper 's  weight. ' ' 

Note — Where  the  rate  is  dependent  on  value,  shippers  are  re- 
quired to  state  specifically  in  writing  the  agreed  or  declared  value 
of  the  property. 

The  agreed  or  declared  value  of  the  property  is  hereby  spe- 
cifically stated  by  the  shipper  to  be  not  exceeding 

This  is  to  certify  that  the  above  articles  are  properly  described 
by  name  and  are  packed  and  marked  and  are  in  proper  condition 
for  transportation  according  to  the  regulations  prescribed  by  the 
Interstate  Commerce  Commission. 

Standard  Seed  Farms  Co.,  Shipper 

Per  Ascension  Olmos. 

The  fibre  boxes  used  for  this  shipment  conform  to  the  specifi- 
cations set  forth  in  the  box  maker's  certificate  thereon,  and  all 
other  requirements  of  Rule  41  of  the  Consolidated  Freight  Classi- 
fication. 

Independent  Freight  Lines,  Agent 

Per  J.  V.  Sullivan. 

[Endorsed]  :     Filed  March  21,  1949. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  RECORD  ON 

APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Northern  District  of 
California,  do  hereby  certify  that  the  foregoing  and 
accompanying  documents  listed  below,  are  the  orig- 
inals, or  certified  copies  of  originals  filed  in  this 
Court  in  the  above-entitled  case,  and  that  they  con- 
stitute the  record  on  appeal  herein  as  designated 
by  the  parties. 

Complaint. 

Minute  order  of  Dec.  31,  1948. 

Answer. 

Memorandum,  dated  May  10,  1949. 

Pre-trial  order. 

Memorandum  and  order,  dated  May  10,  1950. 

Findings  of  fact  &  conclusions  of  law. 

Judgment. 

Notice  of  entry  of  judgment. 

Motion  to  amend  findings  &  for  additional  find- 
ings to  be  made. 

Motion  for  a  new  trial. 

Order,  dated  July  24,  1950. 

Notice  of  appeal. 

Designation  of  record. 
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Motion  to  extend  time  for  filing  the  record  on 
appeal  and  docketing  the  action. 

Order  extending  time  for  filing  of  record  on 
appeal. 

Amended  designation  of  record. 

Designation  of  additional  portions  of  the  record 
requested  by  appellee. 

Plaintiff's  exhibits  1  to  9  incl. 

Defendant's  exhibits  A  &  B. 

Two  (2)  Volumes  Reporter's  Transcript. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  the  seal  of  said  Court  this  9th  day  of  November, 
1950. 

C.  W.  CALBREATH, 

Clerk. 

[Seal]  By  /s/  C.  C.  EVENSEN, 
Deputy  Clerk. 


[Endorsed]:  No.  12735.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  H.  L.  Jones,  Ap- 
pellant, vs.  Barteldes  Seed  Company,  a  Corpora- 
tion, Appellee.  Transcript  of  Record.  Appeal  from 
the  United  States  District  Court  for  the  Northern 
District  of  California,  Northern  Division. 

Filed  November  10,  1950. 

/s/  PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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United  States  Circuit  Court  of  Appeals 
Ninth  Circuit 

No.  12735 

THE   BARTELDES   SEED   COMPANY,   a   Cor- 
poration, 

Plaintiff  and  Appellee, 

vs. 
H.  L.  JONES,  Individually  and  Doing   Business 
Under  the  Style  and  Trade  Name  of  STAND- 
ARD SEED  FARMS  COMPANY, 

Defendant  and  Appellant. 

STATEMENT  OF  POINTS  AND  ASSIGNMENT 
OF  ERRORS 

The  Appellant  sets  forth  the  following  points  on 
which  he  intends  to  rely  on  appeal : 

1.  That  the  Court  erred  in  not  finding  that  the 
law  of  the  State  of  California  governed  the  perform- 
ance of  the  contract  which  is  the  subject  of  this 
action. 

2.  That  the  Court  erred  in  not  taking  judicial 
notice  of  the  custom  and  usage  in  the  seed  business 
not  to  warrant  the  description,  purity,  productive- 
ness or  any  other  matter  of  the  seeds  sold,  or  that 
seller  would  not  be  responsible  for  the  crop. 

3.  That  the  Court  erred  in  not  finding  that  the 
custom  and  usage  in  the  seed  business  became  an 
integral  part  of  this  contract  and  negatived  any 
express    or    implied    warranty    as    to    description, 
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purity,  productiveness  or  any  other  matter  of  the 
seeds  sold,  and  that  the  seller  would  not  be  respon- 
sible for  the  crop. 

4.  That  the  Court  erred  in  not  finding  that  the 
"disclaimer  clause"  set  forth  in  defendant's  sur- 
plus list,  plaintiff's  Exhibit  7,  expressly  negatived 
any  express  or  implied  warranty  in  the  description, 
purity,  productiveness  or  any  other  matter  of  the 
seeds  sold. 

5.  That  the  Court  erred  in  denying  the  defend- 
ant's motion  to  amend  the  findings  of  fact  and  con- 
clusions of  law. 

6.  That  the  Court  erred  in  denying  defendant's 
motion  for  a  new  trial. 

/s/  JAMES  I.  HARKINS, 

/s/  ALBERT  E.  CRONIN,  JR., 

Attorneys  for  Defendant- 
Appellant. 
[Endorsed]  :     Filed  Nov.  16,  1950. 
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[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  RECORD 

To  the  Clerk  of  the  Circuit  Court  of  Appeals  of  the 
United  States,  for  the  Ninth  Circuit : 

You  are  hereby  requested  to  include  for  the 
permanent  record  in  the  above  cause  the  following: 

1.  Complaint. 

2.  Answer. 

3.  Findings  of  Fact  and  Conclusions  of  Law. 

4.  Court's  Memorandum  and  Order. 

5.  Motion  to  Amend  the  Findings  of  Fact. 

6.  Motion  for  New  Trial. 

7.  Judgment  dated  June  14th,  1950. 

8.  Notice  of  Appeal. 

9.  Statement  of  Points  and  Assignment  of 
Errors. 

10.  Testimony  of  the  defendant,  H.  L.  Jones, 
beginning  on  page  19,  and  ending  on  page  43,  of  the 
Transcript,  Afternoon  Session. 

11.  Testimony  of  Cyrus  F.  Voorhies,  beginning 
on  page  43,  and  ending  on  page  54,  of  the  Transcript, 
Afternoon  Session. 

12.  Testimony  of  Armin  Barteldes,  beginning 
on  page  58,  and  ending  on  page  59,  of  the  Tran- 
script, Afternoon  Session. 

13.  Testimony  of  W.   P.   Stubbs,  beginning  on 
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page  10,  and  ending  on  page  20  of  the  Transcript, 
Morning  Session. 

14.  Plaintiff's  Exhibits  "4,"  "5,"  "6"  and  "7." 

15.  Defendant's  Exhibit  "A." 

16.  This  designation  of  record. 
Dated:     November  14th,  1950. 

/s/  JAMES  I.  HARKINS, 

/s/  ALBERT  E.  CRONIN,  JR., 
Attorneys  for  Defendant- 
Appellant. 

Affidavits  of  Service  by  Mail  attached. 
[Endorsed]:     Filed  November  16,  1950. 


[Title  of  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  ADDITIONAL  PORTIONS 
OF  THE  RECORD  REQUESTED  BY  AP- 
PELLEE 

To  the  Clerk  of  the  Circuit  Court  of  Appeals  of  the 
United  States,  for  the  Ninth  Circuit: 

Plaintiff  and  Appellee  hereby  designates  the  fol- 
lowing additional  portions  of  the  record,  proceed- 
ings and  evidence  to  be  included  in  the  permanent 
record  in  the  above-entitled  cause : 

1.  Minute  Order  of  the  United  States  District 
Court  dated  December  31,  1948 ; 

2.  Order  of  Court  dated  July  24,  1950,  amending 
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Finding  No.  VII  and  denying  the  motion  for  the 
amendment  of  other  findings,  and  denying  the 
motion  for  new  trial; 

3.  Notice  of  Entry  of  Judgment  dated  June 
21,  1950; 

4.  Memorandum  and  Order  of  United  States  Dis- 
trict Court  dated  May  10,  1950; 

5.  All  of  the  testimony  of  W.  P.  Stubbs,  being 
the  whole  of  the  deposition  of  said  W.  P.  Stubbs 
admitted  or  read  in  evidence ; 

6.  Testimony  of  Armin  Barteldes,  page  2,  of  the 
Reporter's  Transcript; 

7.  Testimony  of  James  William  Hamilton,  be- 
ginning on  page  54,  and  ending  on  page  58,  of  the 
Reporter's  Transcript; 

8.  Plaintiff's  Exhibit  Number  9; 

9.  This  designation  of  additional  portions  of  the 
record. 

Dated  this  27th  day  of  November,  1950. 
Respectful!}^  submitted, 

MULL  &  PIERCE  and 
KENAZ  HUFFMAN,  ESQ., 

By  /s/  F.  R.  PIERCE, 

Attorneys  for  Plaintiff  and 
Appellee. 

Affidavit  of  Service  by  Mail  attached. 
[Endorsed] :     Filed  November  28,  1950. 
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No.  12,735 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


H.  L.  Jones,  individually  and  doing 

business  under  the  style  and  trade 

name    of    Standard    Seed    Farms 

Company, 

Appellant, 
vs. 

The  Barteldes  Seed  Company    (a 

corporation), 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


JURISDICTION. 

The  basis  upon  which  it  is  contended  that  the 
United  States  District  Court,  Northern  District  of 
California,  Northern  Division,  had  jurisdiction  over 
the  subject  matter  in  the  present  Court  is  because  of 
the  diversity  of  citizenship  of  the  plaintiff  and  the 
defendant,  as  shown  in  paragraph  I  of  the  Com- 
plaint, page  3  of  the  transcript  of  record;  and  that 
the  subject  matter  involved  is  over  the  sum  of  Three 
Thousand  ($3,000)  Dollars,  exclusive  of  interest  and 
costs,  as  shown  in  the  prayer  of  the  original  com- 


plaint,  beginning  on  };age  8  of  the  transcript  of  rec- 
ord. Title  28— Section  1332  U.S.C.A. 

The  basis  upon  which  it  is  contended  that  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit has  jurisdiction  in  the  appeal  of  this  matter  is 
that  final  judgment  was  entered  in  the  District  Court 
of  the  United  States  in  and  for  the  Northern  District 
of  California,  Northern  Division,  as  shown  on  page 
40  of  the  transcript  of  record ;  and  that  the  procedure 
for  appeal  to  the  Ninth  Circuit  Court  of  Appeals  has 
been  followed  by  the  parties.  Title  28 — Section  1291 
U.S.C.A. 


SPECIFICATIONS  OF  ERROR. 

1.  The  Court  erred  in  not  finding  that  the  law  of 
the  State  of  California  governed  the  performance  of 
the  contract  which  is  the  subject  of  this  action. 

2.  The  Court  erred  in  not  finding  that  the  dis- 
claimer clause  set  forth  in  plaintiff's  exhibit  No.  BIT 
negatived  any  expressed  or  implied  warranty  as  to 
the  description  of  the  seed  sold. 

3.  The  Court  erred  in  not  finding  that  custom  and 
usage  in  the  seed  business  became  an  integral  part  of 
the  contract  of  sale  and  negatived  any  expressed  or 
implied  warranty  as  to  the  description  of  the  seeds 
sold. 

4.  The  Court  erred  in  denying  defendant's  motion 
to  amend  the  Findings  of  Fact  and  Conclusions  of 
Law. 


SUMMARY  OF  FACTS. 
This  is  an  action  for  breach  of  warranty  in  the 
sale  of  onion  seeds  between  two  established  seed 
houses  who  had  done  business  over  a  period  of  thirty 
(30)  years,  and  both  of  whom  used  and  knew  of 
standard  seedmen's  disclaimer  not  to  warrant  the 
variety  of  seeds  sold. 

The  reason  for  this  refusal  to  warrant  seeds  is  due 
to  the  fact  that  onion  seeds  are  not  distinguishable  as 
to  variety  and  type  from  each  other  until  they  have 
matured  into  the  grown  onion. 

The  Ap])p]laiit  in  his  course  of  business,  as  a  grower 
and  seller  of  seeds,  on  or  about  the  18th  day  of  Oc- 
tober, 1943,  sent  to  the  Appellee,  and  others  in  the 
seed  business,  a  surplus  list  of  seeds  that  he  had  in 
stock  and  were  available  for  sale.  The  surplus  list  had 
plainly  in'inted  on  it  the  refusal  to  warrant  the  seeds 
sold. 

On  October  20,  1943,  tlie  Appellee  through  Mr. 
Stubbs,  its  manager,  from  its  office  in  Denver,  Colo- 
rado, telephoned  the  Appellant  in  Stockton,  Cali- 
fornia and  offered  to  buy  two  thousand  (2,000) 
pounds  of  Yellow  Globe  Danver  onion  seed  at  Two 
and  50/100  ($2.50)  Dollars  per  pound;  said  seed  be- 
ing in  the  surplus  list  at  Three  and  00/100  ($3.00) 
Dollars  per  pound.  The  Appellant  accepted  the  offer 
and  was  instructed  to  ship  the  seeds  via  Pacific  Inter- 
mountain  Truck  to  the  Appellee  in  Denver,  Colorado. 
The  terms  of  the  sale  were  "net  cash,  f.o.b.  Stock- 
ton." Other  than  the  disclaimer  of  warranty  in  the 


surplus   list  no  mention   was  made   of   warranty   or 
refusal  to  warrant. 

Subsequent  to  the  telephone  conversation  Appellee 
confirmed  the  seed  purchase  and  terms  of  the  sale 
by  telegram  and  by  letter. 

On  the  20th  of  October,  1943,  the  seeds  were 
shipped  according  to  instructions  via  Pacific  Inter- 
mountain  Truck  to  the  Appellee  in  Denver,  Colorado. 
To  secure  payment  of  the  purchase  price  with  the 
seed  was  sent  a  sight  draft  bill  of  lading  drawn  to 
the  order  of  Appellant.  The  draft  was  honored  by 
the  Appellee. 

Subsequent  to  the  receipt  of  the  seeds,  the  seeds 
were  relabeled  by  the  Appellee  and  one  thousand 
(1,000)  pounds  of  the  Yellow  Globe  Danvers  were 
sold  to  the  Dutch  Valley  Growers  of  Illinois. 

The  Dutch  Valley  Growers  planted  the  seed  and 
when  the  seed  matured  into  an  onion  it  did  not  have 
the  characteristics  of  the  Yellow  Globe  Danvev  vari- 
ety. The  Dutch  Valley  Growers  brought  suit  against 
the  Aj^pellee  for  breach  of  warranty,  and  after  a  jury 
trial  of  one  week  they  recovered  judgmeiit  in  the 
amount  of  $4,684.00  and  $322.26  as  costs.  The  Ap- 
])ellee  now  brings  this  action  for  $5,006.26  as  rendered 
against  it  in  the  prior  action  and  for  $8,402.59  which 
they  allege  as  reasonable  attorney's  fees,  and  costs  to 
defend  this  i^rior  action. 


THE  LAW  GOVERNING  THE  PERFORMANCE,  BREACH  AND 
MEASURE  OF  DAMAGES  INVOLVED  IN  THIS  CONTRACT. 

Before  we  can  determine  the  rights  of  the  respec- 
tive parties  under  the  contract  as  above  set  forth 
we  must  first  determine  the  law  of  which  State  we 
shall  apply  to  the  performance,  breach  of  perform- 
ance and  rights  to  damages. 

The  California  law  on  this  matter  is  consistent 
with  the  Restatement  of  Conflict  of  Laws,  A.L.I. 

Section  1646  of  the  Civil  Code  of  California  pro- 
vides that  a  contract  is  to  be  interpreted  according 
to  the  law  and  the  usage  of  the  place  where  it  is  t< 
be  performed;  or  if  it  does  not  indicate  a  place  of 
performance,  according  to  the  law  and  usage  of  the 
place  where  it  is  made. 

The  Restatement  of  Conflict  of  Laws,  A.L.I.,  pro- 
vides as  follows  in  regard  to  the  performance  of  con- 
tracts : 

•'Section  355.     Place  of  Performance. 

The  place  of  performance  is  the  State  where, 
either  by  specific  provision  or  by  interpretntir 
of  the  language  of  the  promise,  the  promise  is 
to  be  performed." 

"Section  358,     Law  Governing  Performance. 

The  duty  for  the  performance  of  which  a  party 
to  a  contract  is  bound  will  be  discharged  by  com- 
pliance with  the  law  of  the  place  of  performance 
of  the  promise  wdth  respect  to: 

(a)  the  manner  of  performance; 

(b)  the  time  and  locality  pf  performance ; 


(c)  the  person  or  persons  by  whom  or  to 
whom  performance  shall  be  made  or  ren- 
dered ; 

(d)  the  sufficiency  of  performance; 

(e)  excuse  for  non-])erformance." 

^'Section  361.     What  Amomits  to  Performance. 

The  law  of  the  place  of  performance  determ- 
ines the  details  of  the  manner  of  j^erforming  the 
duty  imposed  by  the  contract." 

''Section  370.     Law  Determining  Breach  of  Per- 
formance. 

The  law  of  the  place  of  performance  determines 
whether  a  breach  has  occurred.'' 

"Section  372.     Right  to  Damages  and  Measure  of 
Damages. 

The  law  of  the  place  of  jDerformance  determ- 
ines the  right  to  damages  for  a  breach  of  a  con- 
tract and  the  measure  of  the  damages." 

The  Colorado  and  the  California  annotations  to  the 
Restatement  of  the  Law  of  Conflict  of  Laws  support 
the  ijrinciples  above  set  forth. 

The  following  authorities  are  cited  in  support  of 
the  proposition  that  the  law  of  the  place  of  perform- 
ance governs  the  method  and  manner  of  perform- 
ance : 

Bertonneau  v.  S.P.  Co.    (1917)    17  C.A.  439; 

120  P.  53; 
Flittner  v.  Equitable  Life  Assiir.  Soc,  30  C.A. 
209;  157  P.  630; 


Pray  v.  T rower  Lumber  Co.   (1940)   101  C.A. 

482;  281  P.  1036; 
Blair  v.  N.Y.  Life  Co.   (1940)   40  C.A.   (2d) 

494;  104  Pac.  (2d)  1075; 
Hayter  v.  Fulmor   (1944)   m   C.A.    (2d)   554; 

152  Pac.  (2d)  746; 
Monarch  Brewing  Co.  v.  Meyer  Mfg.  Co.,  130 

F.  (2d)  582; 
Tuller  V.  Arnold,  93  Cal.  166;  28  P.  863. 

The  alleged  failure  of  performance  to  deliver  Yel- 
low Globe  Danver  onion  seed  ordered  by  the  Appellee 
in  this  case  occurred  in  California  when  the  seed  was 
delivered  according  to  instructions  to  the  Pacific  In- 
termountain  Truck  Lines  to  be  carried  to  the  Ap- 
pellee in  Denver,  Colorado.  Nothing  further  remained 
for  the  Appellant  to  do  under  the  terms  of  the  con- 
tract, and  nothing  remained  for  the  Appellee  to  do 
other  than  to  pay  the  purchase  price. 


DID  THE  FACT  THAT  THE  GOODS  WERE  SHIPPED  TO  THE 
APPELLEE  WITH  A  SHIPPER'S  ORDER  BILL  OF  LADING 
CHANGE  THE  PLACE  OF  PERFORMANCE? 

This  question  is  answered  in  the  negative  in  clear 
unequivocal  language  by  the  Uniform  Sales  Act  as 
incorporated  in  Section  1740(2)  of  the  Civil  Code  of 
the  State  of  California. 

Prior  to  the  adoption  of  the  Uniform  Sales  Act 
there  was  a  conflict  of  authorities  in  the  United  States 
on  the  question  of  whether  or  not  title  remained  in  the 
seller  until  the  goods  arrived  at  their  destination.  60 


8 


A.L.R.  677;  101  A.L.R.  298.  The  California  Courts  in 
the  case  of  Puritas  Coffee  and  Tea  Company  v.  De 
Martini,  58  Cal.  Apj).  628,  206  Pacific  96,  in  1922 
prior  to  the  adoption  of  the  Uniform  Sales  Act  held 
that  the  title  remained  in  the  seller  until  the  goods 
arrived  at  their  destination.  However,  the  enactment 
of  the  Sales  Act  in  California  overruled  this  ('ourt 
decision.  This  Court's  attention  is  called  to  the  clear- 
ness of  the  act, 

"1740.     Reservation    of   right    of   possession    or 

property  when  goods  are  shipped. 

(2)  Order  of  Seller.  Where  goods  are  shipped, 
and  by  the  bill  of  lading  the  goods  are  deliverable 
to  the  seller  or  his  agent,  or  to  the  order  of  the 
seller  or  his  agent,  the  seller  thereby  reserves 
the  property  in  the  goods.  But  if,  except  for  the 
form  of  the  bill  of  lading,  the  property  would 
have  passed  to  the  buyer  on  shipment  of  the 
goods,  the  seller's  property  in  the  goods  shall  be 
deemed  to  be  only  for  the  purpose  of  securing 
performance  by  the  buyer  of  his  obligations 
under  the  contract." 

and  the  interpretation  placed  on  it  in  the  case  of 
Alderman  Brothers  v.  W estinghoiise  Air  Brake  Co. 
(1918)  92  Conn.  419,  103  Atl.  267,  60  A.L.R.  691. 

''One  question  raised  was  what  effect  should 
be  given  mider  the  Sales  Act  to  the  fact  that  the 
bill  of  lading  was  drawn  to  the  seller's  order  en- 
dorsed in  blank  and  forwarded  to  the  seller's 
agent  at  the  place  of  destination  with  a  sight 
draft  attached.  The  Court,  in  holding  the  title 
passed  at  the  time  of  the  contract  of  sale  and 
that  the  effect  of  drawing  the  bill  of  lading  to 


the  seller's  order  was  merely  to  reserve  the  jus 
disponendi,  said,  'It  makes  no  difference  to  buyer 
who  has  agreed  to  pay  the  freight  whether  a  sight 
draft  is  presented  to  him  attached  to  a  bill  of 
lading  drawn  to  his  own  order  or  to  a  bill  of 
lading  drawn  to  the  order  of  the  seller  and  en- 
dorsed in  blank.  In  either  case  he  must  pay  his 
draft  in  order  to  get  possession  of  the  goods, 
and  in  either  case  his  rights  on  paying  the  draft 
are  the  same.  The  risk  of  loss  unquestionably 
passes  to  the  ])uyer  in  tlie  former  case  as  soon  as 
the  goods  are  delivered  to  the  carrier.  Section  22 
of  the  Sales  Act  provides  it  shall  pass  to  the 
buyer  at  the  same  time  in  the  latter  case,  provided 
the  seller's  purpose  in  drawing  the  bill  of  lading 
to  his  own  order  was  merely  to  secure  payment  of 
the  draft." 

The  testimony  of  the  Appellant  on  page  81  of  the 
transcript  of  record  in  answer  to  the  question  why  a 
shipper's  bill  of  lading  was  used  stated  that  this 
method  was  used  to  secure  the  payment  of  the  pur- 
chase price.  In  plaintiff's  exhibits  V  and  VI  the 
Appellee  agreed  to  pay  the  purchase  price  by  air  mail 
or  on  receipt  of  the  invoice  and  suggested  that  the 
Appellant  ship  the  goods  and  draft  on  Colorado  Na- 
tional Bank  of  Denver,  should  he  so  prefer.  In  analy- 
zing these  exhibits  we  can  see  the  thoughts  of  the 
parties  that  this  purchase  was  to  be  a  cash  transac- 
tion, and  that  the  Appellant  used  this  method  to  se- 
cure payment  of  the  purchase  price.  Therefore  apply- 
ing the  facts  in  the  case  to  the  law  as  incorporated 
in  Section   1740,  paragraph  2,  it  is  the  Appellant's 
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contention  that  the  sondinp;  of  tlie  seller's  order  bill 
of  lading  with  a  sight  draft  attached  was  done  solely 
for  security  purposes,  and  that  the  title  passed  when 
seed  was  delivered  f.o.b.  Stockton,  California,  to  the 
carrier  designated  by  the  Appellee  and  that  Stockton 
was  the  place  of  performance. 


THE  NEXT  QUESTION  THEN  ARISES  DID  THE  FACT  THAT  THE 
GOODS  WERE  SHIPPED  F.O.B.  HAVE  ANY  EFFECT  ON  THE 
PLACE  OF  PERFORMANCE? 

This  question  is  answered  in  the  affirmative  by  our 
California  Court.  The  general  rule  of  law  applicable 
to  this  type  of  shipment  is  that  if  the  agreement  is 
to  sell  goods  f.o.b.  at  a  designated  place,  siicli  place 
will  ordinarily  be  regarded  as  the  place  of  delivery; 
but  the  effect  of  f.o.b.  depends  upon  the  connection  in 
which  it  is  used,  and  if  used  in  connection  with  words 
fixing  the  price  only  it  will  not  be  construed  as  fixing 
the  place  of  deliver}^ 

Johnson  v.  Bauta  (1948)  87  Cal.  App.  907,  198 

Pac.  (2d)  100; 
Gallo   V.   Boyle   Manufacturing   Company,   35 
Cal.  App.  168,  169  Pac.  401. 

Observing  plaintiff 's  exhibits  V,  VI  and  VII,  it  is 
very  obvious  that  all  the  seeds  that  were  offered  for 
sale  and  purchased  were  listed  at  a  certain  price  per 
pound.  All  purchases  regardless  of  quantity  were  to 
be  made  f.o.b.  Stockton,  California.  In  the  instant  case 
the  terms  of  the  contract  as  shown  in  the  surplus  list 
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and  the  telegram  confirming  the  sale  and  in  the  letter 
confirming  the  sale  were  two  thousand  (2,000)  pounds 
of  Yellow  Globe  Danver  onion  seed  at  Two  and  50/100 
($2.50)  Dollars  per  pound,  along  with  various  other 
seeds  as  shown  in  the  exhilnts,  all  shipments  to  be 
made  f.o.b.  Stockton,  California. 

From  these  facts  the  logical  assumption  to  be  drawn 
was  that  the  seeds  were  sold  by  the  pound  and  that 
the  term  f.o.b.  in  no  way  affected  the  purchase  price, 
and  hence  the  conclusion  that  the  place  of  delivery 
and  performance  of  the  contract  in  this  instant  case 
was  in  Stockton,  California,  when  the  goods  were  de- 
livered to  the  carrier  designated  by  the  Appellee. 


WHAT  TYPE  OF  SALE  WAS  INVOLVED? 

This  was  a  sale  of  goods  by  description.  This  Court 
will  note  in  plaintiff's  exhibits  V,  VI  and  VII  that 
the  onion  seed  which  is  the  subject  of  this  action  was 
described  as  Yellow  Globe  Danvers  onion  seed,  which 
is  a  distinctive  kind  of  onion  seed,  and  is  recognized 
as  such  in  the  seed  trade. 

The  deposition  of  Mr.  W.  P.  Stubbs  on  page  49 
of  the  record  shows  that  he  used  the  term  ^'Yellow 
Globe  Danvers  Onion  Seed"  in  his  offer  of  purchase, 
and  that  the  Appellant  accepted  his  offer. 

The  logical  effect  of  a  sale  of  goods  by  description 
is  brought  forth  in  the  California  Civil  Code,  in  Sec- 
tion 1734,  which  states:  "that  where  there  is  a  con- 
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tract  of  sale  or  a  sale  of  goods  by  description  there 
is  an  implied  warranty  that  the  i^oods  shall  corres- 
pond with  the  description.  Therefore  in  this  case 
there  was  an  implied  warranty  that  the  onion  seed 
sold  to  the  Appellee  would  answer  the  description 
of  Yellow  Globe  Danvers. 


WHAT  EFFECT  DID  THE  NON-WARRANTY  CLAUSE  IN  THE 
SURPLUS  LIST  HAVE  ON  THE  IMPLIED  WARRANTY? 

The  non-warranty  (or  disclaimer)  as  shown  in 
paragraph  V  of  the  plaintiff's  exhibit  VII  on  page 
144,  negatived  any  implied  warranty  that  the  onion 
sale  would  answer  the  description  of  Yellow  Globe 
Danvers.  In  order  to  bring  before  the  Court  tlio  rea- 
son that  the  non-warranty  clause  as  contained  in 
plaintiff's  exhibit  VII  negatived  any  implied  war- 
ranty we  feel  that  it  is  worth  while  to  set  forth  the 
seed  law  as  developed  in  the  United  States. 

The  leading  case  on  the  subject  of  disclaimer  of 
warranty  which  contains  an  excellent  statement  of 
the  reasons  for  the  validity  of  a  disclaimer  of  war- 
ranty is  Ross  V.  Northriip  (1914)  156  Wis.  :327,  144 
N.AV.  1124.  In  this  case  the  catalog  of  a  seed  company 
contained  a  printed  disclaimer  of  any  warranty,  and 
the  shipping  tag  also  had  a  similar  statement,  as  had 
the  invoice  of  the  shipment,  whicli  contained  tlio  ad- 
ditional statement  that  if  the  purchaser  would  not 
accept  the  goods  on  those  terms,  they  might  be  re- 
turned and  the  money  would  be  refunded,  and  it  ap- 
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peared  that  the  buyer  had  no  knowledge  or  informa- 
tion of  these  disclaimers  of  warranty  and  that  such  a 
disclaimer  was  not  printed  upon  the  package  in 
which  the  seed  was  delivered  to  him.  In  holding  that 
he  was  chargeable  with  knowledge  of  the  fact  that  the 
seller  refused  to  warrant  the  seeds  sold  the  Court 
said: 

"The  defendant  having  the  right  to  sell  with- 
out warranty,  it  seems  clear  that  it  did  all  that 
could  in  reason  be  required  of  it  to  advise  the 
purchaser  of  the  condition  upon  which  the  seed 
was  sold.  Of  course  it  is  easy  to  imagine  other 
things  which  it  might  have  done  which  would  be 
better  calculated  to  give  notice,  but  if  those  things 
had  been  done,  and  had  proved  inefficacious,  still 
other  things  might  be  suggested  which  would 
surely  acquaint  Morton  with  the  conditions  of 
sale.  The  business  was  transacted  by  mail.  Where 
the  book  from  which  the  order  was  given,  the 
shipping  tag,  and  the  invoice,  all  stated  these 
conditions,  it  would  seem  to  be  unreasonable  to 
hold  that  any  blame  attached  to  the  defendant  if 
Morton  failed  to  observe  all  of  these  things.  .  . 
Mr.  Morton  could  not  close  his  eyes  to  the  infor- 
mation that  was  literally  staring  him  in  the  face 
and  then  hold  the  defendant  liable  because  he  did 
so.  In  matters  of  contract  one  must  observe  what 
he  has  reasonable  means  of  knowing.  The  law  for 
the  protection  of  persons  even  against  fraud  will 
not  be  extended  to  those  who  'having  the  means 
in  their  own  hands  neglect  to  protect  themselves 
.  .  .  The  law  requires  men,  in  their  dealings  with 
each  other,  to  exercise  proper  vigilance,  and  ap- 
ply their  attention  to  those  particulars  which  may 
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be  supposed  to  be  within  reach  of  their  observa- 
tion and  judgment  and  not  close  their  eyes  to 
the  means  of  information  which  are  accessible  to 
them.'  Mamlock  v.  Fairbanks  (1879)  46  Wis.  415, 
417,  418,  1  N.W.  1()7,  169,  :]2  Am.  Hop.  716; 
Bostwick  V.  Mutual  L.  Ins.  Co.  (1902)  116  Wis. 
392,  400,  89  N.W.  538,  92  N.W.  246,  67  L.R.A. 
705.  And  where  a  purchaser  is  put  upon  inquiry 
as  to  the  quality  of  the  thing  offered  for  sale,  he 
is  bound  to  know  what  is  discoverable  in  regard 
thereto  by  the  exercise  of  ordinary  care,  and  he 
cannot  *  close  his  eyes  to  defects  which  are  be- 
fore him  or  to  information  whicli  is  at  liand.' 
Warner  v.  Benjamin  (1895)  89  Wis.  290,  62  N.W. 
179.  In  the  absence  of  fraud  'a  man  cannot  re- 
lieve himself  from  the  obligation  of  a  written 
agreement  by  saying  he  did  not  read  it  when  he 
signed  it,  or  did  not  know  what  it  contained.' 
Deering  v.  Hoeft  (1901)  111  Wis.  339  (87  N.W. 
298),  and  cases  cited  on  page  343;  Steffen  v.  Su- 
preme Assembly  of  Defenders  (1907)  130  Wis. 
485,  487,  110  N.W.  401." 

The  Ross  case  was  followed  in  California  in  tlie 
3Iiller  v.  Germain  Seed  d  Plant  Co.  (1924)  193  Cal. 
62,  222  P.  817,  32  A.L.R.  1215.  In  that  case  the  buyer 
ordered  by  letter  from  the  seller,  who  was  in  the  busi- 
ness of  furnishing  seed  for  agricultural  purposes,  a 
certain  kind  of  celery  seed.  It  was  conceded  by  the 
Court  that  from  a  transaction  of  this  character  the 
law  implies  a  contract  of  warranty,  and  the  question 
in  the  case  was  whether  or  not  such  a  warranty  was 
negatived  by  a  disclaimer  existing  in  the  form  of  a 
custom  not  in  any  way  to  warrant  seed.  Holding  that 
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the  case  should  have  been  submitted  to  the  jury  upon 
an  instruction  in  effect  that  the  warranty  relied  upon 
was  negatived  if  the  jury  found  as  a  fact  that  there 
was  a  custom  in  the  trade  not  to  warrant  the  descrip- 
tion, quality,  or  productiveness  of  seeds  bought  or 
sold,  and  that  this  custom  was  a  well-established  one 
and  well  known  both  to  those  buying  and  selling  seed, 
the  Court  expressly  declared  that  this  custom  or  usage 
would  control  the  transaction  in  question  even  though 
the  custom  was  not  known  to  the  particular  buyer. 
The  Court  said: 

"The  rule  seems  to  be  ujiiiorm  that  a  party  to 
a  contract  may  be  bound  by  a  custom  not  incon- 
sistent with  the  terms  of  the  contract,  even 
though  he  is  ignorant  of  the  custom,  if  the  custom 
is  of  such  general  and  universal  application  that 
he  may  be  conclusively  presumed  to  know  the 
custom. ' ' 

This  case  was  followed  by  Lehner  v.  Germain  Seed 
d  Plant  Co.  (1924)  192  Cal.  782,  222  P.  834. 

We  call  the  Court's  attention  to  the  fact  that  the 
California  Supreme  Court  in  the  Miller  v.  Germain 
Seed  &  Plant  Co.  quoted  extensively  from  the  Ross 
V.  NortJirup,  K.  <Sc  Co.,  supra,  and  followed  its  entire 
reasoning  as  appears  on  pages  67  and  68  of  the  Miller 
case. 

The  next  California  case  concerning  the  sale  of 
seeds  was  the  William  A.  Davis  Co.  v.  The  Bertrand 
Seed  Co.  (1928)  94  Cal.  App.  281,  271  P.  123.  That 
case  held  that  a  disclaimer  of  an  intent  to  warrant 
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the  description,  quality  or  productiveness  of  seeds, 
sold  by  one  wholesale  dealer  in  seeds  to  another,  in  a 
printed  statement  preceding  the  typewritten  portion 
of  a  letter  embodying  an  offer  to  sell,  and  in  every 
letter  received  by  the  buyer  throughout  the  corres- 
pondence, was  binding  on  the  buyer,  who  was  aware 
of  the  contents,  purpose,  and  intent  of  the  printed 
statement,  and  relied  on  a  claim  of  fraud  and  breach 
of  honor  and  fair  play  in  the  seller's  representation 
that  it  exercised  great  care  to  have  all  seeds  pure  and 
reliable,  rather  than  on  the  disclaimer  as  such.  The 
Court  based  its  holding  on  the  rule  that, 

"...  the  binding  effect  of  a  statement  printed 
upon  a  letterhead  or  some  other  paper  delivered 
to  the  acceptor  of  an  offer  depends  on  whether 
the  person  receiving  it  should  understand,  as  a 
reasonable  man,  that  it  contains  the  terms  of  the 
contract,  which  must  be  read  at  his  peril  and 
regarded  as  23art  of  the  proposed  agreement." 

The  Court  further  held  in  regard  to  the  language 
used  concerning  the  sale,  the  following: 

'* Furthermore,  as  regards  respondent's  claim 
that  in  face  of  the  non  warranty  clause  the  fol- 
lowing language  is  sufficient  to  show  an  intent 
on  the  part  of  the  seller  to  give  an  express  war- 
ranty as  to  variety  and  purity :  '  The  stock  offered 
was  all  choice  seedsmen  stock  and  double  milled.' 

As  shown  at  Page  103,  93  Cal.  (222  P.  833), 
the  dissenting  opinion  in  the  case  of  Miller  v. 
Germain  Seed  &  Plant  Co.,  sui)ra,  statements  of 
much  stronger  import  were  contained  in  the  sel- 
ler's printed  catalogue  and  were  evidently  not 
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considered  by  the  court  of  sufficient  import  to 
nullify  the  effect  of  a  mere  custom.  And  in  the 
case  at  bar  the  language  relied  upon  should  be 
and  can  be  construed  in  a  reasonable  sense  which 
will  preserve  and  not  do  violence  to  the  plain 
meaning  of  the  express  language  of  the  non-war- 
ranty clause;  and  be  construed  simply  in  connec- 
tion with  the  statement  touching  care  in  the  se- 
lection and  expressive  merely  of  an  opinion  in 
good  faith  as  to  the  general  merits  of  the  de- 
fendant's stock  in  trade/' 

The  above  Bertrand  case  clears  any  doubt  that 
might  arise  concerning  a  warranty  when  the  Appel- 
lant agreed  that  these  stocks  were  all  choice  quality 
stocks,  true  to  type,  and  that  he  was  merely  stating 
his  opinion  in  good  faith  as  to  the  description  of  the 
stock,  and  was  in  no  way  warranting  that  the  stock 
would  answer  the  description  of  the  seed  purchased 
by  the  Appellee. 

The  Bertrand  case  was  followed  in  California  in 
the  case  of  Sutter  v.  The  Associated  Seed  Growers 
(1939)  |31  Cal.  App.  (2d)  543  and  88  P.  (2d)  144, 
which  held  that  the  statutory  implied  warranty  of 
fitness  does  not  apply  to  a  sale  where  the  seller  ex- 
pressly disclaims  liability  for  the  quality  of  the  thing 
sold. 

The  California  case  above  quoted  should  uphold 
the  theory  that  a  seedsman  may  validly  disclaim  any 
responsibility  as  to  description,  quality  or  productive- 
ness, or  any  matter  of  the  seed  sold  and  will  not  be 
in  any  way  responsible  for  the  crop  and  these  cases 
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coincide  with  what  is  now  considered  the  majority 
opinion  in  this  type  of  sale  tliroughout  the  United 
States.  The  validity  of  the  disclaimer  clause  has  been 
upheld  in  the  following  cases:  The  Leonard  Seed 
Company  v.  Crary  Canning  Company  (1911)  147  Wis. 
166,  132  N.W.  902.  The  disclaimer  clause  in  the  con- 
tract was  held  valid  as  to  variety. 

In  Kihhe  v.  Woodruff  (1920)  94  Conn.  443,  109 
Atl.  169,  the  disclaimer  on  an  order  placed  was  held 
valid  as  to  variety  of  seed  sold. 

In  Calhoun  v.  Brinker  (1907)  17  Ohio  Decisions, 
Page  705,  the  disclaimer  on  a  packet  of  seeds  was 
held  valid  as  to  the  variety  of  the  seeds. 

In  Seattle  Seed  Company  v.  Fujimori  (1914)  79 
Wash.  123,  139  P.  866,  the  disclaimer  on  the  identifi- 
cation slip  placed  inside  the  package  of  seed  was  held 
valid  as  to  variety. 

In  Manglesdorf  Seed  Company  v.  Bushy  (1926) 
118  Okla.  255,  247  P.  410,  a  disclaimer  orally  comnmni- 
cated  to  the  buyer  was  held  valid. 

In  Larson  v.  Inland  Seed  Co.  (1927)  143  Wash. 
557,  255  P.  919,  the  disclaimer  on  the  packet  of  seeds 
was  held  valid. 

In  Hoover  v.  Utah  Nursery  Co.  (1932)  79  Utah 
12,  7  P.  (2d)  270,  the  disclaimer  on  the  packet  was  held 
valid. 

In  Blizzard  Brothers  v.  Groioers  Canning  Company 
(1911)  152  Iowa  257,  132  N.W.  66,  the  non-warranty 
on  the  package  of  the  seed  was  held  valid. 
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In  LomJ)razo  v.  Woodruff  (1931)  256  N.Y.  92,  175 
N.E.  525,  the  disclaimer  in  the  contract  was  held  valid. 

In  Landreth  Seed  Co.  v.  Keriec  Seed  Co.  (1930) 
La.,  126  So.  460,  the  disclaimer  hi  the  invoice  and  the 
catalogue  was  held  valid. 

In  Petterson  v.  Parrott  (1930)  Maine,  152  Atlantic 
313,  the  disclaimer  on  the  order  sheet  was  held  valid. 

In  Kennedy  v.  The  Cornhu^ker  Hybrid  Co.  (1945) 
Neb.,  19  N.W  (2d)  51,  160  A.L.R.  351,  the  disclaimer 
on  the  invoice  and  tag  were  held  valid. 

In  J.  S.  Elder  Grocery  Co.  v.  Appelgate  (1922) 
Ark.,  237  S.W.  92,  the  disclaimer  in  an  advertisement 
was  held  to  be  valid. 

In  Belt  Seed  Co.  v.  Mitchelhill  Seed  Co.  (1941) 
236  Mo.  App.  142,  153  S.W.  (2d)  106,  the  disclaimer 
in  the  seller's  confirmation  of  sale  was  held  to  be 
valid. 

In  the  Eastern  Seed  Co.  v.  Pyle  (1946)  Texas,  198 
S.W.  (2d)  562,  the  disclaimer  clause  contained  in  the 
contract  was  held  valid. 

In  conclusion  it  is  Appellant's  contention  that  the 
disclaimer  or  non-warranty  clause  is  contained  in 
the  surplus  list,  Plaintiff's  Exhibit  7,  on  page  114  of 
the  transcript  of  record  negatived  any  implied  war- 
ranty which  the  law  would  impose  in  a  sale  of  goods 
by  description. 
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WHAT  EFFECT  WOULD  THE  SALES  ACT  HAVE  UPON  THE 
VALIDITY  OF  THE  NON- WARRANTY  CLAUSE? 

The  Uniform  Sales  Act  would  not  effect  the  validity 
of  the  non-warranty  clause. 

Although  there  are  no  California  cases  on  the  valid- 
ity of  the  disclaimer  clause  subsequent  to  the  Bcrfrand 
Seed  case,  supra,  other  jurisdictions  which  have 
adopted  the  Uniform  Sales  Act  have  reconciled  the 
two. 

In  the  case  of  Lowhrazo  v.  Woodruff  (19:31)  256 
N.Y.  92,  175  N.E.  525,  75  A.L.R.  1017,  it  was  held 
that  the  non-conformity  of  onion  sets  to  the  descrip- 
tion under  which  they  were  sold  gave  the  buyer  no 
cause  of  action  for  damages  against  the  seller  where 
the  contract  of  sale  (governed  by  the  provision  of 
the  Uniform  Sales  Act  which  makes  conformity  of 
goods  to  the  description  under  which  sold  an  implied 
warranty)  contained  a  disclaimer  warranty  clause  as 
follows:  ''We  give  no  warranty,  express  or  implied, 
as  to  description,  quality,  productiveness,  or  any 
other  matter  of  any  seeds  sent  out,  and  will  be  in  no 
way  responsible  for  the  crop."  The  Court  remarked 
that  the  word  ''warranty"  as  used  in  the  contract  of 
sale  had  reference  to  those  warranties  defined  in  the 
Uniform  Sales  Act,  unless  it  was  otherwise  defined 
or  restricted;  that  the  parties  in  the  disclaimer  of 
warranty  clause  exercised  a  right  and  privilege  ex- 
pressly reserved  to  them  by  a  provision  of  the  per- 
sonal property  law,  declaring, 

"Where    any    right,    duty    or    liability   would 
arise  imder  a  contract  to  sell  or  a  sale  by  implica- 
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tion  of  law  it  may  ])e  negatived  or  varied  by  ex- 
press agreement,  or  by  the  course  of  dealing  be- 
tween the  parties  or  by  custom,  if  the  custom  be 
such  as  to  bind  both  parties  to  the  contract  or  the 
sale. 

A  disclaimer  by  a  seller  of  seeds  by  a  descrip- 
tion of  any  implied  warranty  of  the  conformity 
of  the  seeds  to  the  description  is  not  contrary 
to  public  policy." 

In  upholding  the  non-warranty  clause  the  Court 
in  Hoover  v.  The  Utah  Nursery  Co.  (1932)  79  Utah, 
page  12,  7  P.  (2d)  270,  remarked  that, 

''Although  the  Uniform  Sales  Act  in  force  in 
this  jurisdiction  provides  that,  where  there  is  a 
sale  of  goods  by  description,  there  is  an  implied 
warranty  that  the  goods  shall  correspond  with 
the  description,  this  same  Act  further  provides 
that  when  any  right,  duty,  or  liability  shall  arise 
under  a  sale  hj  implication  of  law^,  it  may  be 
negatived  or  varied  by  express  agreement  or  by 
course  of  dealing  between  the  parties,  or  by  cus- 
tom, if  the  custom  be  such  as  to  bind  both  par- 
ties." 

In  the  case  of  Kennedy  v.  The  Cornhusher  Hybrid 
Co.  (1945)  19  S.W.  (2d)  51,  160  A.L.R.  351,  the 
Court  in  upholding  the  disclaimer  clause  and  recon- 
ciling its  validity  with  the  Sales  Act  stated: 

"The  Nebraska  Uniform  Sales  Act  .  .  .  clearly 
recognizes  the  almost  uniform  rule  that  one  who 
sells  personal  property  may  effectually  disclaim 
as  to  any  warranty  in  connection  with  the  sale. 
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Section  69-471,  R.S.  1943,  provides: 

'Where  any  right,  duty,  or  liability  would 
arise  under  a  contract  to  sell  or  a  sale  by  impli- 
cation of  law  it  may  ))o  negatived  or  varied  by 
express  agreement  or  by  the  course  of  dealing  be- 
tween the  parties,  or  by  custom,  if  the  custom  be 
such  as  to  bind  both  parties  to  the  contract  or 
the  sale.' 

It  is  stated  in  55  Corpus  Juris,  Section  707,  page 
730: 

'The  seller's  refusal  to  warrant  is  not  repui":- 
nant  to  or  voided  by,  the  provisions  of  the  Uni- 
form Sales  Act  relative  to  implication  of  war- 
ranty,' and,  'when  the  seller  has  express!}^  refused 
to  warrant  the  property  in  certain  particulars 
there  can  be  no  implied  warranty  of  a  character 
covering  those  particulars  .  .  .' 

The  statement  is  made  in  55  Corpus  Juris,  Sec. 
698,  Page  710 : 

'The  seller  of  property  may  by  disclaimer  of 
warranty  refuse  to  warrant  the  property  sold 
unless  a  disclaimer  of  warranty  is  contrary  to  the 
statutory  provisions;  .  .  .'  And,  *any  disclaimer 
of  warranty  so  expressed  that  its  existence  and 
nature  is  understood  by  the  parties  to  the  sale 
as  constituting  a  term  of  the  bargain  operates 
thus:  as  for  instance,  where  the  buyer  is  given 
to  understand  that  he  must  take  the  property, 
if  at  all,  on  his  own  judgment,  and  a  provision  of 
non-warranty  may  be  operative  when  used  in 
letterheads  or  containers  in  which  the  subject 
matter  of  the  sale  is  sold,  on  bills  for  the  price 
of  goods,  in  notes  for  the  purchase  price,  or  in 
catalogues'." 
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The  Court  will  note  that  in  the  adoption  of  the 
Uniform  Sales  Act  that  the  provisions  contained  as 
to  non-warranty  in  the  cases  above  cited  are  identical 
with  Section  1791  of  the  Civil  Code  of  the  State  of 
California. 

The  Appellant  submits  to  the  Court  that  when  he 
sent  the  surplus  list  to  the  Appellee  with  the  standard 
seedmen's  disclaimer  clause  clearly  printed  on  it  that 
he  was  inviting  offers  for  the  seeds  that  he  had  on 
hand  and  were  for  sale  with  the  condition  that  he 
would  not  warrant  the  description  of  the  seeds  and 
that  this  non-warranty  was  not  repugnant  to  or  voided 
by  the  Uniform  Sales  Act  or  public  policy. 


WHAT  EFFECT  WOULD  CUSTOM  AND  USAGE 
HAVE  ON  THIS  CONTRACT? 

The  custom  and  usage  became  an  integral  part  of 
the  contract.  The  California  Courts  in  the  case  of 
Miller  v.  Germain  Seed  &  Plant  Co.  in  193  CaL,  at 
page  67,  in  quoting  from  the  case  of  Ross  v.  North- 
rup,  156  Wis.  327,  144  N.W.  1124  (1914)  said: 

'*It  is  not  the  law  that  ignorance  of  a  general 
trade  custom  relieves  the  party  from  the  effect 
of  it.  If  there  was  a  general  custom  among  seeds- 
men such  as  w^as  found,  Morton  as  a  retail  dealer 
in  seeds  was  bound  to  know  of  it. 

'The  object  of  proving  a  general  custom  is  not 
to  contradict  or  change  a  contract  made  between 
the  parties,  but  to  interpret  it  to  the  court  and 
jury  as  it  was  understood  between  the  parties  at 
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the  time  it  was  made  and  this  evidence  of  a  gen- 
eral custom,  when  it  does  not  contradict  or  change 
the  express  terms  of  the  written  contract  is  ad- 
mitted for  the  purpose  of  showing  what  the  real 
contract  between  the  parties  was,  and  when  it  is 
clearly  proven  the  parties  are  supposed  to  have 
contracted  with  reference  to  such  custom,  unless 
such  custom  changes  the  express  terms  of  the 
written  contract.' 

A  uniform  trade  custom  is  readily  accepted  by 
courts  to  define  what  is  ambiguous  or  is  left  in- 
determinate in  a  contract.  Where  both  parties 
have  knowledge  of  the  custom,  or  are  so  situated 
that  such  knowledge  may  be  presumed,  for  the 
reason  that  the  majority  of  such  transactions  are 
had  in  view  of  the  custom  and  the  agreement  on 
which  the  minds  of  the  parties  actually  met  will 
thereby  be  carried  into  effect.  Where  the  custom 
is  proved  to  be  known  to  both  it  may  even  add 
terms  to  the  contract.  Where  the  custom  is  gen- 
eral it  will  be  presumed  to  have  entered  into  the 
contract  and  one  may  be  bound  thereby  although 
ignorant  unless  the  other  party  be  shown  to  have 
knowledge  of  his  ignorance." 

The  California  Courts  in  following  the  Miller  v. 
Germain  Seed  <£•  Plant  Co.  case,  supra,  have  held  that 
a  party  to  a  contract  may  be  bound  by  a  custom  not 
inconsistent  with  the  terms  of  the  contract  even 
though  he  is  ignorant  of  the  custom  if  the  custom  is 
of  such  general  and  universal  application  that  he  may 
be  presumed  to  know  of  it. 

Pastorino  v,  Greene  Brothers   (1949)   90  Cal. 
App.  (2d)  481,  and 
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Newcomh  v.  Sainte  Claire  Realty  Company,  55 
Cal.  App.  (2d)  437,  and  in  130  P.  (2d)  793. 

The  Appellant  in  this  case  submits  to  the  Court 
that  the  usage  and  custom  in  the  seed  business  not 
to  warrant  the  description  of  seeds  was  an  integral 
part  of  this  contract  of  sale,  not  only  because  of  the 
disclaimer  clause  as  printed  in  the  surplus  list,  but 
also  because  of  usage  and  custom  in  the  seed  business 
not  to  warrant  the  seeds  sold.  That  the  Appellee  had 
knowledge  of  this  custom  and  usage;  Appellant  has 
shown  in  Plaintiff's  Exhibit  6,  Page  111  of  the  trans- 
cript of  record  that  on  the  letterhead  of  the  Barteldes 
Seed  Company  is  printed  the  standard  seedmen's  dis- 
claimer clause  as  used  by  the  Barteldes  Seed  Com- 
pany. 


FINDINGS  OF  FACT. 

In  conclusion  the  Appellant  respectfully  submits  to 
the  Court  that  the  contract  in  this  case  was  made  in 
the  State  of  California  when  the  offer  of  sale  was 
accepted  by  the  Appellant;  was  performed  in  the 
State  of  California  when  the  Appellant  delivered  the 
goods  to  the  carrier  at  Stockton,  California,  and  that 
the  non-warranty  clause  in  the  surplus  list  negatived 
any  implied  warranty  that  might  arise  in  the  sale 
of  goods  by  description  and  that  the  Appellee  knew 
of  and  used  the  non-warranty  clause  and  that  in  the 
formation  of  this  contract  the  fact  that  the  Appellant 
did  not  warrant  the  description  or  variety  of  the 
seeds  sold  became  an  integral  part  of  the  sale. 
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The  Appellant  contends  that  the  Court  erred  in 
denying  the  defendant's  motion  to  amend  the  findings 
of  fact  and  that  additional  findings  of  fact  be  made. 
Refemng  the  Court's  attention  to  Paragraph  3  of 
the  Findings  of  Fact,  the  Appellant  contends  that 
he  accepted  the  seed  offer  and  agreed  to  sell  the  plain- 
tiff said  quantity  of  onion  seeds  of  said  variety 
known  as  "Yellow  Globe  Danvers"  at  and  for  said 
purchase  price  f.o.b.  Stockton,  California  and  to  de- 
liver the  same  f.o.b.  Stockton,  California,  that  said 
agreement  was  confirmed  in  writing;  .  .  .  that  on  or 
about  October  28,  1943  defendant  delivered  to  plain- 
tiff f.o.b.  Stockton,  California  2005  pounds  of  onion 
seeds  .  .  .  The  statement  of  fact  as  therein  set  forth 
is  inconsistent  with  the  memorandum  and  order  of 
the  Court  as  shown  on  page  23  of  the  transcript  of 
record  and  Plaintiff's  Exhibits  5  and  6  in  which  it 
was  stated  that  the  onion  seed  purchased  was  to  be 
delivered  f.o.b.  Stockton,  California  and  did  not  state 
the  goods  were  to  be  delivered  to  the  plaintiff  at  Den- 
ver, Colorado. 

The  Appellant  contends  that  the  Court  erred  in  not 
including  as  a  Finding  of  Fact  that  a  non-warranty 
clause  was  contained  in  the  surplus  list  as  shown  in 
the  surplus  list.  Plaintiff's  Exhibit  7,  on  Page  114 
of  the  transcript  of  record. 

Appellant  contends  that  the  Court  erred  in  not  find- 
ing that  the  manner  of  shipping  the  seeds  with  a  sel- 
ler's order  bill  of  lading  with  sight  draft  attached 
was  done  for  the  sole  reason  of  security  for  the  pur- 
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chase  price.  This  is  substantiated  in  the  testimony 
of  Hugh  L.  Jones  on  Page  81  of  the  transcript  of 
record. 

It  is  contended  by  the  Appellant  that  the  Court 
erred  in  not  finding  that  the  contract  was  made  in 
Stockton,  California  and  was  performed  in  Stockton, 
California.  That  the  contract  was  made  in  California 
is  shown  in  the  Memorandum  of  Order  of  the  District 
Court  set  forth  in  page  23  of  the  transcript  of  record, 
which  states  that  the  offer  to  purchase  2000  pounds 
of  seed  at  $2.50  a  pound  was  accepted  by  the  defend- 
ant in  California,  and  that  it  was  agreed  that  this  seed 
would  be  shipped  by  truck  f.o.b.  Stockton,  California. 
The  fact  that  the  contract  was  performed  in  Cali- 
fornia is  also  confirmed  by  the  testimony  of  Hugh  L. 
Jones  that  the  freight  was  delivered  as  shown  on  page 
77  of  the  transcript  of  record. 

Dated,  Stockton,  California, 
February  21,  1951. 

Respectfully  submitted, 
James  I.  Harkins, 
Albert  E.  Cronin,  Jr., 

Attorneys  for  Appellant. 
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H.  L.  Jones,  individually  and  doing 
business  under  the  style  and  trade 
name  of  Standard  Seed  Farms 
Company, 

Appellant, 

vs. 

The  Barteldes  Seed  Company  (a 
corporation), 

Appellee. 


BRIEF  FOR  APPELLEE. 


INTRODUCTION. 

The  question  involved  in  this  appeal  is  the  follow- 
ing: 

Where  as  a  part  of  an  oral  contract  between  a  seller 
and  a  buyer  of  seed  it  is  expressly  stipulated  and 
agreed  that  the  seed  shall  be  Yellow  Globe  Danvers 
onion  seed  "true  to  type''  and  where  the  coui-t  finds 
upon  the  evidence  of  the  seller's  own  expert  that  there 
is  no  general  custom  of  the  trade  disclaiming  liability 
for  failure  to  deliver  the  type  agreed  to  be  delivered, 
is  the  seller  relieved  from  liability  for  failure  to  de- 
liver seed  of  the  type  contracted  for  and  from  the 
consequential  damages  to  the  buyer  if 


(a)  there  was  a  printed  paragraph  in  the  body 
of  a  printed  contract  not  used  by  the  parties  or  re- 
ferred to  in  any  way  but  sent  out  with  a  surplus  list 
disclaiming  a  warranty  of  description  ''except  as 
herein  otherwise  expressly  provided"? 

(b)  After  the  contract  was  completely  executed 
the  seller  writes  a  letter  containing  on  the  letterhead 
a  printed  disclaimer  of  productiveness  but  not  of  de- 
scription ? 

Appellant  has  not  stated  all  of  the  facts;  the  facts 
most  material  to  the  case  have  been  carefully  omitted. 
No  facts  have  been  supported  by  references  to  the 
record — this  in  direct  violation  of  subdivision  2(f)  of 
rule  20  of  this  court  requiring  statements  of  fact  in 
the  argument  to  be  supported  "with  a  reference  to  the 
pages  of  the  record". 

So  that  the  court  may  understand  the  issues  the 
following  is  a  supplementary  statement  of  the  facts. 


STATEMENT  OF  FACTS. 

Appellant  Jones  in  the  course  of  his  business  as  a 
seed  grower  and  seller  sent  a  ' 'surplus  list",  a  state- 
ment of  quantities  and  varieties  of  seed  for  sale,  to 
Appellee  Barteldes  Sved  Co.  Included  in  this  list  was 
a  quantity  of  "Yellow  Globe  Danvers"  onion  seed. 
(Pltfs.  Exhibit  7,  R.  pp.  113,  114.) 

W.  P.  Stubbs,  manager  of  the  Denver  branch  of  Ap- 
pellee, having  received  the  list,  telephoned  Appellant 
Oct.  19  or  Oct.  20,  1943  and  an  oral  contract  was  en- 


tered  into  during  the  telephone  conversation.   (R.  p. 
49.) 

By  the  terms  of  this  oral  agreement  Appellant 
agreed  to  sell  and  Appellee  agreed  to  purchase  2,000 
pounds  of  Yellow  Globe  Danvers  Onion  Seed  at  $2.50 
per  pound.  The  following  was  a  part  of  the  conversa- 
tion and  contract.  Stubbs  testified: 

''I  told  him  (Jones)  at  the  time  that  we  only 
wanted  first-class  quality  stocks  of  high  germina- 
tion and  true  to  type,  and  he  (Jones)  assured 
me  that  the  stocks  were  first  class  quality  and  of 
high  germination. ' ' 

Nothing  was  said  in  this  conversation  about  any 
limitation  of  liability  or  non-warranty  or  about  the 
possibility  of  the  seed  not  being  Yellow  Globe  Dan- 
vers. (R.  p.  50.) 

This  sale  was  confirmed  by  telegram  October  20, 
1943.  This  telegram  read  in  part  as  follows: 

''We  confirm  telephone  purchase  from  you  for 
prompt  shipment  by  Pacific  Intermountain  truck 
following  onion  seed  20  bags  Yellow  Globe  Dan- 
vers 2.50  *  *  *  all  onion  90%  or  better  germina- 
tion fob  Stockton  net  cash.  Airmail  invoice  and 
will  airmail  remittance  or  draft  Colorado  Na- 
tional if  you  prefer,  (signed)  The  Barteldes  Seed 
Co."  (Pl'tf.  Exh.  5,  R.  p.  110.) 

Also  Appellee  sent  a  letter  to  Appellant  confirming 
the  sale  dated  October  21,  1943.  In  this  letter  Appellee 
again  confirmed  the  purchase  and  confirmed  the  wire 
and  said  ''We  understand  that  these  stocks  are  all 
choice-quality  stocks  true  to  type."  (Pltfs.  Exh.  6, 
R.  pp.  Ill,  112.) 


"Yellow  Globe  Danvers"  is  a  particular  variety 
and  type  of  onion  well  known  to  the  seed  trade 
throughout  the  United  States,  and  uniforml}'  and 
generally  recognized  by  the  seed  industry  as  possess- 
ing certain  qualities  and  characteristics.  It  is  impos- 
sible of  course  to  recognize  or  identify  the  variety  or 
type  of  onion  seed  from  an  examination  of  the  seed 
itself.  This  can  be  determined  only  by  growing  the 
seed.  Accordingly  a  buyer  must  rely  upon  the  seller's 
designation,  description  and  representation  of  variety. 
(Findings,  R.  pp.   31,  32;  also  R.  p.  58.) 

Thereafter,  the  seed  was  shipped  and  a  bill  of  lading 
with  an  "arrival  draft"  attached  was  forwarded  and 
the  draft  was  honored  and  delivery  of  the  seed  ac- 
cepted about  October  28,  1943  at  Denver.  (R.  p.  51.) 

The  seed  was  relabeled  by  iVppellee  and  was  resold. 
One  of  the  purchasers,  Dutch  Valley  Growers,  planted 
the  seed  and  when  it  was  grown  (as  found  by  the 
court)  "the  said  (onion)  sets  shrivelled,  sprouted, 
decayed,  kept  poorly  and  did  not  have  the  typical 
characteristic  shape  or  fine  and  desirable  qualities  of 
'Yellow  Globe  Dan  vers'  onion  or  onion  set  and  in  fact 
was  not  'Yellow  Globe  Onion'  or  onion  set.''  (Find- 
ings, R.  p.  34.) 

Appellee  promptly  notified  Appellant  of  said  com- 
plaints and  requested  Appellant  to  inspect  said  onion 
sets  and  verify  said  complaints,  which  Appellant  re- 
fused to  do.  (R.  p.  34.) 

Thereafter  Dutch  Valley  Growers  sued  Appellee, 
Appellant  was  requested  to  defend  and  refused  and 
Appellee  was  forced  to  and  did  defend.  Dutch  Valley 


Growers  recovered  a  judgment.  It  is  for  the  resultant 
damages  suffered  by  Appellee  Barteldes  Seed  Co.  that 
this  action  was  brought. 

Appellant  contended  at  the  trial  that  because  a  let- 
terhead of  Appellant  mailed  AFTER  the  contract 
was  entered  into  contained  a  disclaimer  of  warranty 
of  PRODUCTIVITY,  this  disclaimer  relieved  the 
seller  of  any  obligation  to  ship  goods  of  the  descrip- 
tion bought,  namely  "Yellow  Grlobe  Danvers"  onions. 
This  disclaimer  is  printed  on  the  letterhead  and  is  as 
follows : 

'^The  Standard  Seed  Farms  Co.  give  no  war- 
ranty, express  or  implied  as  to  the  productive- 
ness* of  any  seeds  we  sell  and  we  will  not  be  in 
any  way  responsible  for  the  crop."  (Pltfs.  Exh. 
9,  R.  p.  118.) 

This  letter  was  sent  and  received  on  October  20, 
1943,  which,  as  stated  above,  was  after  the  contract 
had  been  entered  into. 

Apparently  Appellant  no  longer  relies  upon  this 
disclaimer  which  is  not  mentioned  in  his  brief.  Sole 
reliance  is  now  placed  upon  an  alleged  disclaimer  made 
in  a  printed  form  of  contract  included  with  the  so- 
called  ''surplus  list"  which  had  been  sent  out  to  the 
trade,  including  Appellee,  sometime  before  the  oral 
contract  involved  here,  was  made. 

This  printed  contract-/orm  was  a  proposed  agree- 
ment to  be  entered  into  between  Standard  Seed  Farms 
Company  (Appellant)  as  Seller  and  " 


*  Emphasis  throughout  is  ours. 
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hereinafter  called  the  Purchaser".  In  this  form  as 
paragraph  5  thereof  there  was  i:)rinted:  ''Except  as 
herein  othertvise  expressly  provided,  the  Seller  gives 
no  undertaking  or  warranty,  express  or  implied,  as  to 
description,  quality,  productiveness,  or  any  other 
matter"  etc. 

This  printed  contract-form  was  never  signed  by  any 
party,  nor  is  there  any  contention  that  it  was.  The 
contract  between  the  parties  was,  as  stated  above,  an 
oral  one  made  as  hereinabove  set  forth  in  a  telephone 
conversation.  This  contract- form  was  never  referred 
to  in  the  conversation,  neither  the  contract-form  as 
a  whole  nor  the  provisions  of  paragraph  5.  In  passing 
it  may  be  noted  that  the  language  of  the  form  ''except 
as  herein  otherwise  expressly  provided''  would  imply 
that  it  was  the  custom  of  the  seller  to  make  specific 
exceptions  in  other  sales  from  his  policy  not  to  war- 
rant his  seeds. 

Contrary  to  the  statement  assumed  by  Appellant 
in  his  brief  (without  benolit  of  supporting  Record 
reference)  (App.  Op.  Br.  p.  23),  there  is  NO  custom 
or  usage  of  the  seed  trade  in  the  State  of  California, 
or  the  United  States  or  elsewhere  that  the  seller  of 
seed  gives  no  warranty  a.s  to  variety  or  description. 
On  the  contrary  it  is  true  tliat  ^ariet}-  and  description 
of  onion  seed  CAN  be  controlled  and  it  is  known  by 
growers  and  sellers  of  seed  that  it  can  be  controlled. 
And  ''there  is  no  custom  or  usage  of  the  seed  trade 
*  *  *  disclaiming  warranty  of  variety  or  description/' 
(Findings  IX,  R.  p.  37.) 


The  evidence  fully  supported  this  finding.  Ap- 
pellant's own  witness,  James  William  Hamilton,  an 
expert  called  in  for  that  purpose,  testified  that  variety 
was  a  factor  that  could  be  controlled  and  known  and 
the  court  foimd  in  accordance  \^dth  his  testimony 
that  there  was  no  custom  of  non-warranty  of  descrip- 
tion. (Opinion,  R.  p.  27.) 


THE  HOLDING  OF  THE  TRIAL  COURT. 

Under  these  facts  the  trial  court  held : 

(1)  A  ''consideration  of  the  basic  elements  in  the 
creation  of  a  contract"  solves  the  problem  presented 
by  this  case.  (Opinion,  R.  p.  24.) 

(2)  It  is  elementary  that  where  an  offer  to  buy 
certain  goods  at  a  certain  price  is  accepted  by  a  seller 
a  contract  is  made.  (Opinion,  R.  p.  24.) 

(3)  The  contract  "cannot  be  varied  by  additional 
terms  or  conditions,  miless  the  parties  mutually  intend 
to  alter  the  original  agreement."  (Opinion,  R.  pp.  24, 
25.) 

(4)  A  "disclaimer  of  warranty  coming  after  the 
contract  was  completed  is  of  no  effect"  and  therefore 
a  printed  non-warranty  clause  appearing  as  a  part 
of  a  letterhead  in  a  letter  sent  after  the  contract  was 
made  is  not  a  part  of  the  contract.  (Opinion,  R.  p. 
25.) 

(5)  The  agreement  to  sell  "Yellow  Globe  Dan- 
vers"  onion  seed  was  an  express  warranty  or  condition 
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that  the  seed  shipped  was  of  that  variety.  (Opinion, 
R.  p.  25.) 

(6)  A  dealer  in  such  a  commodity  selling  it  under 
that  name  is  charged  with  notices  that  the  ])uyer  relies 
upon  the  description  as  a  rej^resentation  that  it  is  the 
thing  described.  (Opinion,  R.  pp.  25,  26.) 

(7)  The  manager  of  Appellee  stated  when  the  con- 
tract was  being  made  that  Appellee  wanted  only 
"first  class  quality  stocks  of  high  germination  and 
ti*ue  to  type". 

(8)  This  was  not  denied.  (Opinion,  R.  pp.  26,  27.) 

(9)  An  express  warranty  was  made  that  the  onion 
seed  would  be  of  the  variety  ordered.  (Opinion,  R. 
p.  27.) 


WHERE  A  SALE  OF  SEED  IS  MADE  BY  DESCRIPTION  THERE 
IS  A  WARRANTY  (OR  IT  IS  A  CONDITION)  OF  THE  CON- 
TRACT THAT  THE  SEED  WILL  BE  OF  THE  VARIETY  SOLD. 
HENCE  A  CONTRACT  FOR  THE  SALE  OF  "YELLOW  GLOBE 
DANVERS"  ONION  SEED  IS  BREACHED  WHERE  ANOTHER 
VARIETY  IS  DELIVERED. 

Appellee's  cause  of  action  is  based  upon  contract 
and  the  sole  issue  here  is  whether  there  was  a  breach 
of  contract.  The  question  of  whether  the  breach  was 
also  a  breach  of  warranty,  express  or  implied,  or  a 
breach  of  condition,  isn't  important.  Appellee  ordered 
"Yellow  Globe  Danvers"  onion  seed  and  Appellant 
l)reached  his  contract  when  he  failed  to  deliver  Yellow 
Globe  Danvers  onion  seed.  (Actually  the  breach  was 
one  of  condition  not  warranty.)  The  goods  were  sold 
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by  description  (this  is  conceded  by  Appellant,  Ap- 
pellant's Op.  Br.  p.  11)  and  where  goods  other  than 
goods  of  that  description  are  delivered  there  is  a 
breach. 

The  cases  supporting  this  proposition  have  been 
collected  and  have  been  the  subject  of  exhaustive  an- 
notation in  16  A.L.R.  871,  32  A.L.R.  1243,  62  A.L.R. 
453,  and  117  A.L.R.  473.  In  16  A.L.R.  at  p.  871  it  is 
said: 

''By  the  great  weight  of  authority  the  sale  of  seed 
as  of  a  certain  kind — in  other  words  a  sale  by  de- 
sciiption — constitutes  a  warranty  that  the  seed  is 
of  the  variety  described,  and  this  is  especially 
true  where  the  sale  is  by  the  grower.  (The  under- 
taking on  the  part  of  the  seller  is  iji  some  juris- 
dictions regarded  as  an  express  warranty,  in 
others  as  an  implied  warranty,  while  in  others  it 
is  regarded  as  a  condition  rather  than  a  war- 
ranty.)" 

In  Brayidenstein  v.  Jacklim),  99  C.A.  438,  278  P. 
880,  there  was  an  agreement  by  the  seller  to  sell  ''No. 
1  long  grain  Saigon  rice".  This  phrase  had  a  well- 
known  meaning  in  the  trade  referring  to  a  specific 
type  and  description  of  rice.  The  court  held  that  the 
failure  to  ship  such  rice  constituted  not  only  a  breach 
of  an  express  warranty  but  a  breach  of  contract.  The 
court  says  (on  p.  884  of  Pac.)  : 

"The  rule  that  a  sale  of  goods  by  a  descriptive 
name  well  known  in  the  trade  amounts  to  an  ex- 
press warranty  simply  holds  one  to  deliver  the 
goods   which   he  has  contracted   to  deliver.   ^Phe 
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appellants^  exj)i'ess  written  agreement  to  deliver 
No.  1  Saigon  long  grain  rice  would  not  be  per- 
formed by  the  delivery  of  round  grain  or  No.  2 
rice  or  any  other  thing  not  described  in  the  con- 
tract. As  about  20  per  cent,  of  the  bags  delivered 
contained  rice  of  less  value  than  the  rice  agreed 
upon,  the  buyer  was  entitled  to  damages  for 
breach  of  contract.  Considering  appellants'  failure 
to  deliver  all  No.  1  rice  as  a  breach  of  contract, 
instead  of  a  breach  of  warranty  of  quality,  the 
judgment  appealed  from  would  be  equally  well 
supported." 

In  Newhall  Land  and  Farming  Co.  v.  Hogue-Kel- 
logg  Co.,  56  C.A.  90,  204  P.  562  (1922),  a  ranch  man- 
ager of  plaintiff,  a  farming  corporation,  called  at  de- 
fendant seed  company's  warehouse  in  Ventura  and 
discussed  the  purchase  of  ''Wilson's  improved  bush 
lima  beans"  a  type  which  could  be  grown  successfully 
on  the  kind  of  land  farmed  by  plaintiff's  tenants.  The 
seeds  were  bought  and  planted  and  turned  out  to 
be  another  variety  of  lima  beans  not  so  adapted.  The 
court  held  (on  p.  564  of  Pac.)  : 

''Appellant's  final  contention  is  that  the  trial 
court  erred  in  finding  that  the  defendant  guaran- 
teed the  seed  sold  to  run  true  to  type.  Where  an 
article  of  a  particular  variety  or  type  is  ordered 
by  name  and  the  seller  purports  to  furnish  the 
same,  with  or  witliout  any  express  statement  that 
the  article  furnished  is  of  the  kind  ordered,  a  war- 
ranty of  the  identity  of  the  variety  or  kind 
arises.  Flint  v.  Lyon,  4  Cal.  17,  21 ;  Burge  v.  Al- 
bany Nurseries  Inc.,  176  Cal.  313;  168  Pac.  343; 
Firth  V.  Richter,  196  Pac.  277;  Rauth  v.  South- 
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west  Warehouse  Co.,  158  Cal.  54,  60,  109  Pac. 
839." 

In  Firth  v.  Bichter,  49  C.A.  545,  196  P.  277  (1920), 
the  buyers  ordered  Valencia  orange  trees  and  the 
seller  undertook  to  deliver  Valencia  orange  trees. 
After  the  trees  had  been  planted  and  when  they  com- 
menced to  bear,  it  developed  that  they  were  navel 
orange  trees.  The  court  in  holding  the  seller  liable  for 
damages  says  (on  p.  279  of  Pac.) : 

"No  charge  of  bad  faith  is  made  herein,  but,  on 
the  contrary,  the  court  found  and  the  parties 
admit  that  there  was  no  such  bad  faith  or  decep- 
tion ;  nevertheless  appellant  assumed  the  responsi- 
bility of  selling  those  trees  as  Valencia  orange 
trees,  and  there  is  nothing  in  the  evidence  show- 
ing any  conduct  on  the  part  of  respondents  which 
would  estop  them  from  claiming  the  benefit  of  the 
warranty.  The  terms  used  were  sufficient  to  state 
an  express  warranty.  PoUiemu^i  v.  Heiman,  45 
Cal.  573,  578,  579." 

See  also  Barrios  v.  Pac.  States  Trading  Co.,  41 
C.A.  637,  639,  183  P.  236,  237;  Poter  v.  Gestri,  11 
C.A.  578,  247  P.  247. 

The  case  of  Rocky  Mountain  Seed  Co.  v.  Knorr 
(1933),  92  Colo.  320,  20  P.  (2d)  304,  is  in  point.  There 
the  Plaintiff-in-error  w^as  in  the  retail  seed  business 
and  the  I)efendant-in-error  bought  what  she  thought 
was  alfalfa  seed  and  what  was  sold  as  alfalfa  seed 
but  what  turned  out  to  be  sw^eet  clover.  In  the  invoice 
there  was  a  disclaimer  of  description  and  productive- 
ness which  in  modified  form  appeared  on  the  seller's 
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bags  and  tags.  The  seller  offered  to  prove  a  custom 
of  the  trade  to  refuse  to  warrant  seeds.  The  trial 
court  refused  to  receive  this  evidence  and  the  Supreme 
Court  of  Colorado  sustained  it  saying  (on  p.  305)  : 

"It  will  be  observed  that  defendant's  conten- 
tion is  not  that  the  delivery  was  short  in  quantity, 
or  was  lacking  in  productiveness,  or  was  an  in- 
ferior kind  of  alfalfa,  or  that  the  crop  failed, 
but  rather  that  on  a  purchase  of  alfalfa  seed 
plaintiff  made  delivery  of  sweet  clover  seed.  In 
the  circumstances  defendant's  cause  of  action  is 
groimded,  not  on  breach  of  plaintiff's  warranty, 
but  for  breach  of  contract  to  deliver  what  was 
purchased. ' ' 

The  Rocky  Mountain  Seed  Co.  case  goes  much  fur- 
ther than  it  is  necessary  to  go  here.  Here  there  was 
an  express  agreement  to  furnish  seed  ''true  to  type" 
and  Appellant's  own  evidence  showed  there  was  NO 
custom  of  the  trade  disclaiming  a  warranty  of  descrip- 
tion. 

In  Wallis  v.  Pratt  (1911)  Appeal  Cases,  England, 
394,  there  was  a  clause  to  the  eff'ect  that  the  seller 
gave  no  warranty,  express  or  implied,  as  to  the 
growth,  description,  or  anj^  other  matter,  and  the 
court  held  that  this  did  not  relieve  the  seller  from 
liability  where  ditt'erent  variety  was  furnished  than 
the  seed  stipulated  for  in  the  contract,  and  the  court 
states : 

"If  a  man  agrees  to  sell  something  of  a  par- 
ticular description,  he  cannot  require  the  buyer  to 
take  something  which  is  of  a  different  descrip- 
tion and  the  sale  or  condition  by  description  im- 
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plies  a  condition  that  the  goods  shall  correspond 
to  it.  But  if  a  thing  of  a  different  description 
is  accepted  in  the  belief  that  it  is  according  to 
the  contract  then  the  buyer  cannot  return  it  after 
having  accepted  it,  but  he  may  treat  the  breach 
of  the  condition  as  if  it  was  a  breach  of  warranty, 
that  is  to  say,  he  may  have  the  remedy  applicable 
to  a  l^reach  of  warranty.  That  does  not  mean  that 
it  was  reall}^  a  breach  of  warranty,  or  that  what 
was  a  condition  in  reality  had  come  to  be  de- 
graded or  converted  into  a  warranty.  It  does  not 
l^ecome  degraded  into  a  warranty  ab  initio  but 
the  injured  party  may  treat  it  as  if  it  had  become 
so  and  he  becomes  entitled  to  the  remedy  which 
attaches  to  a  breach  of  warranty." 

To  the  same  effect  was  the  holding  in  Black  v.  B.  B. 
Kirkland  Seed  Co.,  158  South  Carolina  112,  155  S.E. 
268,  where  the  court  held  that  a  non-warranty  clause 
could  have  no  application  since  the  pertinent  and  only 
question  was  whether  or  not  the  rice  seed  sold  was 
"abruzzi"  as  represented  by  the  seller. 

The  following  authorities  are  also  in  point: 
46  Am.  Jur.  566; 
55  C.J.  778  (Sales,  Sec.  742). 


THERE  WAS  HERE  A  BREACH  OF  AN  EXPRESS  WARRANTY. 

As  stated  above  in  this  case  the  evidence  showed 
and  the  court  found  that  there  was  an  express  agree- 
ment in  the  telephone  conversation  wherein  the  con- 
tract between  the  parties  was  made  that  this  Yellow 
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Globe  Danvers  onion  seed  was  to  be  ''first  class  stock 
of  high  germination  and  true  to  type."  This,  the  trial 
court  found  was  an  express  warranty. 

''Any  affirmation  of  fact  or  any  promise  by  the 
seller  relating  to  the  goods  is  an  express  warranty 
if  the  natural  tendency  of  such  affirmation  or 
promise  is  to  induce  the  buyer  to  purchase  the 
goods  and  if  the  l)uyer  purchases  the  goods  relying 
thereon  *  *  *" 

(California  Civil  Code  1732.) 

This  is  a  codification  in  California  of  Sec.  12  of  the 
Unifoi-m  Sales  Act.  Regarding  this  section  it  is  stated 
by  Williston  on  Sales  Rev.  Ed.  1948,  Sec.  194  at  pp. 
500,  501: 

"The  Sales  Act  makes  it  clear  that  an  affirma- 
tion of  fact  (that  is  a  representation)  is  a  war- 
ranty and  not  merely  evidence  of  a  warranty,  if 
its  natural  tendency  is  to  induce  the  buyer  to 
purchase  the  goods  and  the  buyer  thus  induced 
does  purchase  them." 


NO  DISCLAIMER  OF  LIABILITY  FOR  MISDESCRIPTION  CON- 
TAINED IN  A  PRINTED  CONTRACT-FORM  MAILED  TO  THE 
TRADE  PRIOR  TO  THE  CONTRACT  AND  NOT  FORMING  ANY 
PART  OF  THE  CONTRACT  ENTERED  INTO,  AND  NO  DIS- 
CLAIMER OF  LIABILITY  FOR  PRODUCTIVENESS  CON- 
TAINED IN  A  LETTERHEAD  OF  THE  SELLER  IN  A  LETTER 
MAILED  AFTER  THE  CONTRACT  WAS  MADE  CAN  BE  RE- 
LIED UPON  TO  ESCAPE  LIABILITY. 

The  court  has  found  here  and  the  evidence  would 
have  justified  no  other  finding,  that  there  is  in  the 
seed  trade  no  custom  or  usage  disclaiming  warranty 
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of  variety  or  description.  The  reason  for  this  is  ob- 
vious. Type  and  variety  can  be  controlled  and  are 
within  the  knowledge  of  the  seller.  As  the  court 
found,  Appellant's  own  expert  testified  that  variety 
was  a  factor  that  could  be  controlled  and  known. 
''Therefore  the  rationale  which  would  be  the  basis  for 
the  custom  was  lacking."  (Opinion,  R.  p.  27.) 

The  goods  having  been  described  as  ''Yellow  Globe 
Danvers''  onions,  there  was  a  warranty  that  they  were 
of  this  variety  which  was  implied  as  well  as  express. 

Appellant  actually  concedes  this  in  his  brief  (Ap- 
pellant's Op.  Br.  pp.  11  and  12),  where  he  says: 

"The  logical  elfect  of  a  sale  of  goods  by  de- 
scription is  brought  forth  in  the  California  Civil 
Code,  in  section  1734,  which  states:  'that  where 
there  is  a  contract  of  sale  or  a  sale  of  goods  by 
description  there  is  an  implied  warranty  that  the 
goods  shall  correspond  with  the  description." 

The  sole  evidence  to  which  Appellant  refers  in  his 
brief  to  support  his  claim  of  disclaimer  of  liability 
for  misdescription  of  the  seeds  is  a  paragraph  of  a 
printed  contract-form  which  was  included  with  the 
"surplus  list"  sent  out  to  the  trade  by  Appellant 
prior  to  the  making  of  this  contract.  (App.  Op.  Br. 
p.  12.) 

We  have  already  noted: 

(1)  There  was  no  mention  made  of  this  contract 
provision  in  any  of  the  negotiations  between  the  par- 
ties; there  is  no  evidence  in  the  record  it  was  ever 
read  by  Appellee; 
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(2)  It  was  not  made  a  part  of  the  contract  be- 
tween the  parties ; 

(3)  On  its  face  it  implies  that  exceptions  were 
sometimes  made  by  the  seller; 

(4)  Since  the  record  shows  variety  is  wdthin  the 
grower's  control  and  no  custom  of  the  trade  involves 
a  disclaimer  of  variety,  no  reason  would  exist  for  a 
non-warranty  of  description. 

In  this  connection  it  is  interesting  to  note  that  at 
the  trial  Appellant's  counsel  endeavored  by  "putting 
the  words  in  the  mouth"  of  Appellant  Jones  when 
he  was  a  witness  to  get  him  to  testify  that  there  was 
a  custom  in  the  trade  to  disclaim  liability  for  descrip- 
tion. However,  after  objection  to  the  leading  question 
was  sustained  and  when  the  question  was  put  without 
suggestion  of  the  answer  it  is  significant  that  "pro- 
ductiveness" was  the  only  non-warranty  which  was 
specifically  mentioned  by  Jones.  (R.  p.  83.) 

''A.  That  was  the  accepted  wording  that  the 
seller  of  these  seeds  gives  no  warranty  as  re- 
gards the  purity,  productiveness,  or  any  other 
matter  connected  with  the  sale  of  the  seed,  the 
productiveness  of  the  product."   (R.  p.  84.) 

We  do  not  believe  any  citation  of  authority  is  re- 
quired to  sustain  the  proposition  that  a  printed  con- 
tract-form included  in  a  surplus  list  sent  out  by  the 
seller,  not  shown  to  have  been  l:)rought  to  the  attention 
of  the  buyer,  not  entering  into  or  forming  any  part 
of  the  negotiations  and  not  mentioned  in  the  final 
contract  entered  into,  can  not  be  said  to  constitute  any 
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part  of  the  contract.  To  claim  the  contrary  would  be  a 
manifest  absurdity. 

Nor  can  any  greater  weight  be  accorded  the  dis- 
claimer clause  contained  in  the  printed  letterhead  of 
the  seller  in  a  letter  which  was  mailed  out  after  the 
contract  was  made. 

In  the  first  place,  this  disclaimer  is  only  a  disclaimer 
of  liability  for  productiveness.  Description — the  obli- 
gation to  furnish  a  seed  true  to  type — is  not  even  men- 
tioned in  this  disclaimer.  (R.  p.  118.)  And  the  omis- 
sion of  such  non-warranty  in  the  disclaimer  clause 
shows  actually  that  far  from  being  the  intent  of  the 
grower  to  disclaim  liability  for  descrij^tion  it  was  his 
intent  to  be  bound  to  furnish  the  type  of  seed  included 
in  the  description. 

Even  had  the  disclaimer  l)een  one  of  liability  for 
misdescription,  coming  after  the  contract  was  made, 
it  could  serve  no  purpose. 

We  have  already  recited  the  facts  in  Netvhall  Land 
and  Farming  Company  v.  Hogiie-Kellogg  Co.,  56 
C.A.  90,  205  P.  562  (1922),  which  facts  are  so  similar 
to  the  facts  here.  There  the  court  says  (on  p.  565  of 
Pac.)  : 

"  It  is  urged  by  the  appellant,  however,  that  *  *  * 
there  was  printed  upon  stationery  of  the  defend- 
and — and  thereby  through  its  correspondence 
*  *  *  brought  to  attention  of  the  (plaintilf)  that 
the  defendant  'gives  no  warranty,  express  or  im- 
plied, as  to  description,  quality,  productiveness 
or  any  other  matter.'  *  -^  * 
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"But  this  was  after  the  making  of  the  contract 
of  sale  of  the  seeds  and  it  is  held  in  accordance 
with  elementary  principles  that  the  terms  of  a 
contract  duly  entered  into  cannot  be  changed  ex- 
cept with  the  concurrence  of  all  parties  *  *  *" 


THE  CASES  CITED  BY  APPELLANT  ARE  NOT  IN  POINT.  ALL  OF 
THEM  INVOLVE  SALES  WHERE  (1)  A  DISCLAIMER,  OR 
NON-WARRANTY  CLAUSE,  WAS  MADE  AN  EXPRESS  PART 
OF  THE  CONTRACT,  OR  (2)  WHERE  THERE  WAS  A  GEN- 
ERAL CUSTOM  OF  NON- WARRANTY  IN  THE  TRADE  FOUND 
BY  THE  FACTS  TO  EXIST,  OR  BOTH.  NEITHER  OF  THESE 
CONDITIONS  EXIST  HERE. 

Appellant  has  cited  a  number  of  cases  typical  of 
which  are  Ross  v.  Northrap  (1914),  156  Wis.  327, 
144  N.W.  1124,  and  Miller  v.  Germain  Seed  cfc  Plant 
Co.  (1924),  193  Cal.  62,  222  P.  817,  which  hold  that 
an  express  disclaimer  of  liability  made  a  part  of  the 
contract,  or  a  general  custom  of  the  trade  not  to  war- 
rant, will  negate  the  implied  warranty  of  description 
or  productiveness  (usually  the  latter). 

Principal  reliance  is  placed  by  Appellant  upon  the 

case  of  Miller  v.  Germain  Seed  and  Plant  Co.  (1924), 

193  'Cal.  62,  222  P.  817.    The  case  is  clearly  not  in 

point.  In  the  Miller  case  there  was  evidence  of  a  trade 

custom  disclaiming  warranty  as  to  description  AND 

productiveness.  The  seller  offered  an  instruction  to  the 

jury  which  included  the  following  (on  p.  818  of  Pac.) : 

''*  *  *  if  in  this  case  it  should  appear  from  the 

evidence  that  there  is  a  general  custom  or  usage 

of  the  seed  trade  that  no  seeds  are  warranted  as 

to   name,   description,    productiveness,    or   other 
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matter,  and  if  you  find  from  the  evidence  that 
such  custom  is  so  universal  that  it  must  be  pre- 
sumed to  have  been  known  bj-  people  who  have 
transactions  in  the  seed  business,  then  I  charge 
you  that  such  custom  or  usage  is  as  much  a  part 
of  the  contract  of  purchase  and  sale  as  if  it  had 
been  expressly  so  stipulated." 

The  trial  court  had  refused  to  give  this  instruction 
and  the  Supreme  Court  held  this  was  error.  In  the 
Miller  case  there  was  NO  express  warranty.  The  seller 
had  NOT  agreed  as  Appellant  Jones  agreed  here  that 
the  seed  were  'Hrue  to  type."  It  was  not  true  there 
as  it  is  true  here  that  there  is  NO  custom  of  non-war- 
ranty of  description.  The  court  says  (on  p.  818  of 
Pac.)  : 

"It  may  be  conceded  that  where  a  purchaser 
asks  a  seed  dealer  for  a  certain  variety  of  seed, 
and  in  pursuance  of  that  request  seed  is  furnished, 
in  the  absence  of  any  additional  facts  the  law  will, 
from  the  transaction,  imply  a  contract  of  war- 
ranty. This  warranty  partakes  of  the  nature  of 
both  an  express  and  implied  warranty.  It  is  ex- 
press in  the  sense  that  it  is  based  upon  the  ex- 
press language  used  by  the  purchaser  in  his  order 
or  request;  it  is  implied  in  the  sense  that  results 
from  the  circumstance  that  the  request  for  seed 
is  from  a  grower  of  celery  to  a  seller  of  celery 
seed  for  the  purpose  of  raising  celery  plants,  and 
therefore  the  character  of  the  seed  is  an  essential 
and  vital  provision  of  the  contract  between  the 
parties.  It  is,  of  course,  conceded  that  if  there 
had  been  a  written  warranty  or  an  expressed  oral 
warranty  of  the  character  of  the  seed,  the  ens- 
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torn  of  the  dealer  in  other  cases  not  to  give  such 
a  warranty  tvould  have  no  hearing  upon  the  terms 
of  the  express  ivarranty.  The  question  here  is 
somewhat  different,  namely,  whether  or  not  in 
determining  the  contract  between  the  parties  we 
should  consider,  not  only  the  character  of  the 
business  conducted  by  the  purchaser  and  by  the 
seller,  but  also  the  general  custom  of  seed  dealers 
not  to  warrant  the  character  of  seed  sold  by 
them." 

Thus  the  Miller  case  is  not  authority  for  Appellant. 
It  is  authority  for  Appellee. 

All  of  the  other  cases  cited  by  Appellant  can  be 
similarly  distinguished. 

Ross  V.  Northrup  (1914),  156  Wis.  327,  144  N.W. 
1124,  was  a  case  in  which  the  evidence  not  only 
showed  but  the  jury  found  a  general  custom  of  non- 
warranty  ;  also  an  express  disclaimer  was  made  a  part 
of  the  contract;  and  there  also  the  court  recognized 
that  had  there  been  there,  as  there  is  here,  an  express 
warranty  of  description,  no  general  custom  could  be 
proved  to  contradict  it. 

Lehnr  v.  Germain  Seed  Co.  (1924),  192  Cal.  782, 
222  P.  843,  was  a  companion  case  to  the  Miller  case, 
follows  it  in  the  reports  and  the  Miller  opinion  is 
adopted. 

William  A.  Davis  Co.  v.  Bertrand  Seed  Co.  (1928), 
94  C.A.  281,  271  P.  123,  cited  and  quoted  from  by 
Appellant  (App.  Op.  Br.  pp.  15-17)  is  again  illustra- 
tive of  the  distinction  between  cases  where  there  is  an 
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express  warranty  and  cases  where  there  is  an  express 
refusal  to  warrant  negativing  an  implied  warranty. 
The  court  points  out  this  distinction  in  its  comment 
upon  the  Miller  case,  where  it  says  (on  p.  127  of 
Pac.)  : 

"In  that  case,  both  in  the  prevailing  and  dis- 
senting opinion,  the  rule  was  conceded,  as  it  is  in 
the  case  at  bar,  that  'where  a  purchaser  asks  a 
seed  dealer  for  a  certain  variety  of  seed  and  in 
pursuance  of  that  request  the  seed  is  furnished, 
that  in  the  absence  of  any  additional  facts  the 
law  will  from  the  transaction  imply  a  contract 
of  warranty.  This  warranty  partakes  of  the  na- 
ture of  both  an  express  and  implied  warranty.'  " 

Sutter  V.  Associated  Seed  Groivers  (1939),  31  C.A. 
(2)  543,  88  P.  (2d)  144  (cited  App.  Op.  Br.  p.  17) 
did  not  involve  a  breach  of  warranty  (or  condition) 
of  description.  There  the  question  was  one  of  pro- 
ductiveness. There  also  the  provision  in  a  written 
contract  warranting  productiveness  had  ])een  expressly 
stricken  out  at  the  insistence  of  the  seller.  It  was  of 
course  held  that  the  parties  by  their  express  contract 
could  negate  liability  for  productiveness. 

It  is  unnecessary  to  note  separately  all  of  the  cases 
cited  by  Appellant  in  its  brief  (App.  Op.  Br.  p.  18) 
on  the  question  of  the  validity  and  extent  of  agree- 
ments containing  express  disclaimers  of  non-warranty, 
or  containing  proof  of  findings  of  general  customs  ne- 
gating implied  warrants.  All  of  them  are  distinguish- 
able from  the  instant  case  upon  the  facts  noted. 


22 


NO  QUESTION  OF  CONFLICT  OF  LAWS  IS  PRESENTED  HERE. 
UNDER  THE  LAW  OF  ALL  JURISDICTIONS  THE  SELLER  IS 
LIABLE  ON  THE  FACTS  OF  THIS  CASE  AND  THERE  IS  NO 
CONFLICT  BETWEEN  THE  CALIFORNIA  LAW  AND  COLO- 
RADO LAW.  HOWEVER,  THIS  CONTRACT  WAS  PER- 
FORMED IN  COLORADO.  AND  ITS  LAW  IS  APPLICABLE 
HERE. 

The  questions  presented  in  this  case  offer  no  con- 
flict of  laws.  We  do  not  know  why  the  Appellant 
raises,  in  this  court,  the  contention  that  the  law  of 
California  and  not  the  law  of  Colorado  applies.  As 
far  as  we  can  see,  the  rule  is  uniform  that  where 
there  is  an  express  agreement  to  furnish  Yellow  Globe 
Danvers  onions  true  to  type,  the  seller  is  bound  by 
his  agreement. 

It  is  true  that  had  there  been  a  disclaimer  made  by 
the  seller  here  as  a  part  of  his  contract,  and  had  there 
been  a  custom  of  the  trade  shown  to  disclaim  liability 
for  misdescription,  then  the  law  of  Colorado  as  em- 
bodied in  the  case  of  Rocky  Mountain  Seed  Co.  v. 
Knorr,  20  P.  (2d)  304  is  stronger  than  in  some  juris- 
dictions. But  as  shown  above  no  disclaimer  as  a  part 
of  the  contract  and  no  custom  exists  here;  therefore 
the  question  of  place  of  performance  is  academic. 

To  meet  counsel  in  this  argument  we  would  point 
out  that  the  contract  between  the  parties  is  to  be  per- 
formed in  Colorado  and  therefore  the  law  of  that  jur- 
isdiction is  applicable. 

Restatement  of  Conflict  of  Law  ALI  says: 
"Sec.   355.  Place  of  Performance. 

The  place  of  performance  is  the  state  where, 
either  by  specific  provision  or  by  interpretation 
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of  the  language  of  the  promise  the  promise  is  to 
be  performed." 

''Sec.  372.   Right  to  Damages  and  Measure  of 
Damages. 

The  law  of  the  place  of  performance  determines 
the  right  to  damages  for  a  breach  of  con- 
tract *  *  *" 

The  authorities  fully  support  this  rule. 

Bertonneau  v.  S.  P.  Co.  (1917),  17  C.A.  439; 

120  P.  53; 
Flittner  v.  Equitable  Life  Assu7\  Soc.,  30  C.A. 

209;  157  P.  630; 
Pmij  V.  Trower  Lumber  Co.  (1940),  101  C.A. 

482;  281  P.  1036; 
Blair  v.  N.  Y.  Life  Co.  (1940),  40  C.A.  (2d) 

494;  104  P.  (2d)  1075; 
Hayter  v.  Fulmor  (1944),  66  C.A.   (2d)  554; 

152  P.  (2d)  746; 
Monarch  Brewing  Co.  v.  Meyer  Mfg.  Co.,  130 

F.  (2d)  582; 
Tuller  V.  Arnold,  93  Cal.  166;  28  P.  863. 

The  failure  of  the  performance  to  deliver  Yellow 
Globe  Danvers  onion  seed  ordered  by  Appellee  in  this 
case  occurred  in  Colorado  when  the  seed  was  delivered 
to  it  in  Denver  after  it  had  paid  the  draft  attached 
to  the  bill  of  lading.  The  fact  appellant  paid  the 
freight  from  California  is  of  no  significance  in  this 
case,  because  the  title  to  the  seed  did  not  pass  to  Ap- 
pellee until  the  seed  was  paid  for  and  delivered  in 
Denver. 
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In  Puritas  Coffee  &  Tea  Co.  v.  DeMartini  et  al., 
56  C.A.  628;  206  P.  96,  at  page  98,  the  aowvi  said: 
a*  *  *  ^jjg  £^g^  ^^^^  ^j^g  l^ljl  q£  lading  was  made  to 

the  order  of  the  plaintiff,  with  instructions  to  no- 
tify defendants,  and  that  it  was  forwarded  with 
sight  draft  attached  to  a  San  Francisco  bank 
authorized  to  deliver  to  defendants  only  upon 
payment  of  the  draft,  clearly  evidenced  an  in- 
tention on  the  part  of  plaintiff  to  reserve  title 
and  possession  until  payment  of  the  draft.  When 
the  terms  are  cash,  title  does  not  pass  until  pay- 
ment of  the  price.  People  v.  Sing,  42  Cal.  App. 
385;  183  Pac.  865,  867;  Katzenbach  &  Bullock  Co. 
V.  Breslauer  (€al.  App.)  197  Pac.  967,  968.  And 
in  the  absence  of  an  agreement  to  the  contrary, 
the  risk  of  loss  is  assumed  by  the  party  having  the 
title.  Heyiderson  v.  Lauer  &  Sons,  40  Cal.  App. 
696,  698;  181  Pac.  811;  Potts  Drug  Co.  v.  Bene- 
dict, 156  Cal.  322,  334;  104  Pac.  432;  25  L.R.A. 
(N.S.)  609." 

It  is  generally  held,  where  there  is  a  shipment  of 
goods  to  the  seller  or  order  and  a  sight  draft  drawn 
against  the  buyer  for  the  purchase  price  is  attached  to 
the  bill  of  lading  and  forwarded  for  collection,  that 
the  seller  thereby  manifests  an  intention  to  preserve 
his  property  in  the  goods,  and  that  title  does  not  pass 
until  the  draft  is  paid.  While  the  cases  are  concerned 
primarily  with  the  question  of  when  title  passes,  the 
inference  is  that  the  title  passes  at  the  place  of  des- 
tination, when  the  draft  is  paid  and  the  bill  of  lading 
is  delivered.  60  American  Law  Reports  Annotated, 
page  677. 
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Reynolds  v.  Scott  (1884),  2  Cal.  Unrep.  334,  4  Pac. 
346;  Ramish  v.  Kirschbrmim  (1895),  107  Cal.  659,  40 
P.  1045;  Puritas  Coffee  d  Tea  Co.  v.  DeMartim 
(1922),  56  C.A.  628,  206  P.  96. 


CONCLUSION. 

The  only  other  point  raised  by  Appellant,  the 
alleged  error  in  Paragraph  III  of  the  Findings  of 
Fact,  is  without  merit.  The  paragraph  is  in  complete 
accord  with  the  evidence,  no  part  of  the  reporter's 
transcript  is  cited  which  negates  the  facts  there  fomid. 
Actually  the  fact  found  is  immaterial  so  far  as  it  re- 
lates to  the  place  of  delivery. 

Dated,  Sacramento,  California, 
May  2, 1951. 

Respectfully  submitted, 
Kenaz  Huffman, 
A.  M.  Mull,  Jr., 
F.  R.  Pierce, 
By  F.  R.  Pierce, 

Attoryieys  for  Appellee. 
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No.  12,735 

United  States  Court  of  Appeals 

For  the  Ninth  Circuit 


H.  L.  Jones,  individually  and  doing- 
business  under  the  style  and  trade 
name    of    Standard    Seed    Farms 

Company, 

Appellant, 
vs. 

The  Barteldes  Seed  Company  (a 
corporation), 

Appellee, 


APPELLANT'S  CLOSING  BRIEF. 


THE  EFFECT  OF  THE  NON-WARRANTY  CLAUSE. 

The  appellee  throughout  his  brief  contends  that  the 
non- warranty  clause  as  shown  in  the  surplus  list, 
plaintiff's  exhibit  No.  7,  was  never  referred  to  in 
the  conversation  which  resulted  in  the  formation  of 
the  contract  which  is  the  subject  of  this  action;  that 
there  is  no  evidence  in  the  record  that  it  was  evei' 
read  by  a]ipe]lee;  and  that  the  non-warranty  did  not 
l)ecome  a  part  of  the  contract. 

The  facts,  themselves,  contradict  this  contention. 
The  facts  on  page  4.Q  of  the  transcript  of  the  record 


reveal  that  Mr.  Stuljl)s  described  the  surphis  list  as 
follows:  '^It  quoted  numerous  items  which  they  of- 
fered subject  to  being  unsold,  which  included  two 
thousand  (2,000)  pounds  of  Yellow  Cllobe  Danvers 
onion  seed."  He  states  that  he  telephoned  Mr.  Jones 
on  October  20th,  1943,  immediately  upon  the  receipt 
of  the  list.  When  asked  to  state  fully  what  was  said  in 
the  conversation  Mr.  Stubbs  replied  "I  told  him 
(Jones)  that  we  had  his  surplus  list,  and  that  we 
would  purchase  the  two  thousand  (2,000)  pounds  of 
Yellow  Globe  Danvers  onion  seed  at  $2.50  per  pound 
which  he  quoted  in  the  list  at  $3.00  a  pound." 

This  contract  arose  when  the  Barteldes  Seed  Com- 
pany received  the  surplus  list  offering:  certain  onion 
seeds  for  sale. 

Mr.  Stubbs  recalled  that  the  items  were  offered 
subject  to  being  unsold  which  was  a  term  set  forth 
in  the  surplus  list,  yet  the  appellee  claims  he  did  not 
notice  the  non-warranty  clause.  It  is  quite  obvious 
that  Mr.  Stubbs  read  the  surplus  list  and  noted  the 
provision  that  the  seeds  were  offered  subject  to  being 
unsold  and  he  offered  to  buy  the  two  thousand  (2,000) 
pounds  of  Yellow  Globe  Danvers  onion  seed  that  were 
offered  in  the  suryjlus  list  under  the  terms  of  the  sur- 
plus list.  With  these  facts  it  is  difficult  for  the  appel- 
lant to  concede  the  fact  that  the  disclaimer  clause  was 
not  called  to  the  attention  of  Mr.  Stubljs,  since  it  was 
plainly  printed  on  the  surplus  list  from  which  he  or- 
dered the  seed.  It  is  more  difficult  to  understand  the 
apf)el lee's   contention  that   the   disclaimer   clause   as 


shown  in  the  surplus  list  was  not  brought  to  the  buy- 
er's attention,  when  we  consider  the  fact  that  as  shown 
in  plaintiff's  exhibit  No.  6,  that  the  Barteldes  Seed 
Company  had  printed  on  its  own  letter-head  that ' '  the 
Barteldes  Seed  Company  gives  no  warranty,  ex- 
pressed or  unplied,  as  to  purity,  description,  quality, 
productiveness  or  any  other  matter  of  any  seeds,  bulbs 
or  plants  they  send  out  and  will  not  be  in  any  way  re- 
sponsible for  the  crop."  On  page  107  of  the  Record, 
Armin  Barteldes  testilied  that  he  thought  he  knew 
the  general  custom  in  the  seed  business  until  the  Dutch 
Valley  case  (the  adverse  decision  to  the  Barteldes 
Seed  Company  denying  the  validity  of  the  seedmen's 
disclaimer  clause)  came  on.  He  readily  admitted  that 
in  October,  1943,  that  the  Barteldes  Seed  Company 
used  the  general  seedmen's  disclaimer  as  shown  on 
the  letter-head  of  the  Barteldes  Seed  Company  in 
plaintiff's  exhibit  No.  6. 

The  courts  dealing  with  the  non-warranty  or  dis- 
claimer clause  have  had  this  argument  brought  be- 
fore them  that  the  purchaser  was  not  aware  of  the 
non-warranty  provisions  in  the  offer  of  sale. 

The  case  of  Ross  v.  Northrup  (1914),  156  Wis.  327, 
144  N.W.  1124,  160  A.L.R.  361,  having  the  same  con- 
tention before  it,  stated: 

''The  business  was  transacted  by  mail.  Where  the 
book  from  which  the  order  was  given,  the  ship- 
ping tag  and  the  invoice  all  stated  these  condi- 
tions, it  would  be  unreasonable  to  hold  that  any 
blame  attached  to  the  defendant  if  Morton  (plain- 
tiif )  failed  to  observe  all  of  these  things. 


Mr.  Morton  could  not  close  his  eyes  to  the  in- 
formation that  was  literally  staring  him  in  the 
face  then  hold  the  defendant  liable." 

The  case  of  Davis  v.  The  Bcrtrand  Seed  Company 
(1928)  in  94  Cal.  App.  281,  271  P.  123,  also  had  this 
contention.  The  facts  of  the  case,  and  letter  offering 
the  seed  for  sale,  had  printed  upon  it  the  general 
non-warranty  clause  "that  while  we  exercise  great 
care  to  have  our  seeds  pure  and  relial^le,  we  give  no 
warranty,  expressed  or  implied,  as  to  description, 
quality,  productiveness,  or  any  other  matter  of  any 
seeds  we  send  out,  and  we  will  be  in  ]io  way  respon- 
sible for  the  crop.  If  the  purchaser  does  not  accept 
the  goods  on  these  terms,  they  are  at  once  to  be  re- 
turned. ' ' 

The  Davis  case  held  on  the  authority  of  the  Miller 
V.  Germain  Seed  case,  193  Cal.  62  (1924),  222  Pac. 
817,  32  A.L.R.,  1215,  that : 

"In  the  case  cited  (Miller  case)  as  already  indi- 
cated sofar  as  the  rights  between  the  parties  are 
concerned  it  was  found  there  was  no  writing, 
printed  or  otherwise,  between  the  parties  dis- 
claiming expressed  or  implied  warranty  that  the 
seeds  were  of  the  variety  known  as  '  Golden  Yellow 
Celery,  California.'  " 

"But  the  Court  held  that  the  above  instructions 
(that  if  there  was  a  general  custom  of  non-war- 
ranty the  plaintiff  would  be  bound  thereljy,  even 
if  he  did  not  know  of  such  custom  and  usage) 
should  have  been  given  so  that  the  Jury  if  they 
so  found  could,  as  against  a  farmer  purchasing 


seed  for  use,  nullify  the  foregoing  'expressed  or 
implied  warranty',  by  a  mere  custom  unknown 
to  the  buyer  himself.  And  we  emphasize  the  fol- 
lowing portion  of  the  opinion  (Italics  ours)  : 

'And  by  a  parity  of  reasoning  which  lead  the 
Court  to  arrive  at  the  foregoing  conclusion,  it 
would  seem  to  follow  that  as  between  ttvo  sophisti- 
cated wholesale  seed,  corporations,  an  express  dis- 
claimer of  warranty  inserted  in  their  mutual  cor- 
respondence should  have  even  greater  potency  as 
to  disclaimer  or  warranty  than  the  seed  seller's 
custom  which  bound  the  farmer  in  the  Miller- 
Germain  case.'  " 

To  what  extent  a  buyer  must  go  in  order  to  ascer- 
tain the  existence  of  a  disclaimer  or  warranty  clause  is 
brought  out  in  the  case  of  Henry  v.  Salisbury,  (1897) 
14  App.  Div.  526,  43  N.Y.S.  851,  where  the  fact  that  a 
catalogue  was  called  supplemental  was  sufficient  to 
charge  the  buyer  with  knowledge  of  the  contents  of  the 
preceding  or  main  catalogue  in  which  the  non- war- 
ranty clause  was  printed,  the  Court  held: 

"That  to  hold  defendant  liable  we  must  first  be 
able  to  point  to  a  warranty  in  his  behalf.  The 
statement  as  to  the  age  of  May  Day  (a  horse) 
contained  in  the  supplemental  catalogue  and  re- 
lied upon  as  stating  a  warranty  in  this  case  can- 
not properly  be  treated  as  such,  because  of  the 
notice  contained  in  the  pi'eceding  catalogue,  to  the 
effect  that  the  age  of  the  horse  was  not  guaran- 
teed. The  ignorance  of  that  notice,  if  ignorance 
existed  on  the  part  of  the  purchaser,  cannot  be 
allowed  to  turn  the  statement  in  the  supplement 


into  a  warranty.  It  was  plainly  his  own  fault  if 
he  did  not  ascertain  Avhat  the  principal  catalogue 
said  in  regard  to  the  ages  of  the  animals  to  be 
sold." 

When  we  analyze  the  facts  in  our  case  and  the  law 
above  quoted,  our  logical  conclusion  is  that  the  ap- 
pellee knew,  or  should  have  known,  and  was  put  on 
notice  as  to  the  non-warranty  provision  in  the  offer  to 
sell.  The  mere  fact  that  the  contract  was  made  orally 
by  telephone  would  not  abrogate  or  destroy  the  fore- 
going non-warranty  clause  and  make  into  a  w^arrantj' 
words  that  were  merely  set  forth  giving  the  seller's 
opinion  in  good  faith  as  to  the  type  and  description 
of  the  seeds  which  he  had  for  sale. 


ABSENCE  OF  EXPRESS  WARRANTY. 

The  ai^pellee  in  his  brief  frequently  stated  that  an 
express  warranty  was  made,  that  the  seeds  sold  were 
true  to  type.  Let  us  first  examine  the  record  to  see 
on  what  facts  this  assertion  is  based. 

l^he  only  testimony'  upon  which  this  assertion  could 
be  based  is  that  of  W.  P.  Stubbs  on  page  50  of  the 
transcript  of  record.  His  testimony  there  was  "I  told 
him  at  the  time  we  wanted  first  class  quality  stocks  of 
high  germination  and  true  to  type  and  he  assured  me 
that  the  stock  were  of  first  class  quality  and  of  high 
germination."  He  testified,  on  page  50  of  the  record, 
that  there  was  nothing  said  aljout  limitation  or  lia- 
bility nor   was   there  anything   said  about  non-war- 


raiity.  He  stated  there  was  nothing  said  about  the  pos- 
sibility of  the  seed  not  being  Yellow  Globe  Danvers. 
This  is  the  entire  testimony  in  the  record  upon  which 
appellee  can  base  an  expressed  warranty  that  the 
onion  seed  shi])ped  was  expressly  warranted  to  have 
the  characteristics  of  Yellow  Globe  Danvers. 

The  California  Civil  Code  in  Section  1732  defines  an 
express  warranty  as  follows: 

"Any  affirmation  of  fact  or  any  promise  by  the 
seller  relating  to  the  goods  is  an  express  warranty 
if  the  natural  tendency  of  such  affirmation  or 
promise  is  to  induce  the  buyer  to  purchase  the 
goods,  and  if  the  buyer  purchases  the  goods  rely- 
ing thereon.  No  affirmation  of  the  value  of  the 
goods,  nor  any  statement  purporting  to  be  a  state- 
ment of  the  seller's  opinion  only  shall  be  con- 
strued as  a  warranty". 

The  facts  in  this  case  sliow  that  there  was  no  ex- 
press warranty.  The  Court  in  its  Findings  of  Fact  on 
page  32  of  the  transcript  of  record  found  that  ''it  is 
impossible  by  examination,  inspection  or  otherwise  to 
recognize  or  identify  the  variety  or  type  of  any  onion 
from  the  seed  thereof.  The  variety  and  type  can  be 
determined  only  from  the  sets  of  matured  onions  after 
the  seed  is  planted  and  ,o,-rowir\  There  is  no  doubt 
that  the  appellee,  a  wholesale  dealer  in  seeds  for  many 
years,  knew  that  the  variety  of  onion  seed  could  not  be 
determined  from  the  ol:)servation  of  the  seed  itself,  and 
that  the  only  way  that  the  variety  of  onion  could  be 
determined  would  be  to  plant  the  seed  and  wait  until 
the  seed  matured  into  an  onion.  They  also  knew  that 
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when  Mr.  Jones  told  them  that  he  had  two  thousand 
(2,000)  pounds  of  Yellow  Globe  Danvers  onion  seed 
that  Mr.  Jones  himself  could  not  determine  from  an 
inspection  of  the  seed  that  it  was  Yellow  Globe  Dan- 
vers onion  seed,  and  that  at  most  his  statement  was 
merely  his  opinion  as  to  the  variety  of  onion  which 
the  seed  would  produce,  and  he  did  not  and  could  not 
confirm  the  fact  that  the  seed  would  mature  into 
Yellow  Globe  Danvers  onion.  The  appellee  contends 
that  the  assertion  by  Mr.  Stubbs  that  he  told  Mr. 
Jones  he  wanted  only  first-class  quality  stock  of  first 
class  germination  and  true  to  type,  and  that  Jones  as- 
sured him  that  the  stocks  were  first  class  quality  and 
of  high  germination  that  the  words  used  were  an  ex- 
press warranty  of  description  of  the  seeds  on  its  face 
is  absurd.  Mr.  Jones  did  not  even  mention  the  word 
"description"  nor  did  he  mention  the  fact  that  the 
seeds  would  be  true  to  type.  Nothing  was  said  about 
warranty  or  non-warranty,  and  nothing  was  said 
about  the  fact  that  the  Yellow  Glo])e  Danvers  onion 
seed  might  not  in  reality  have  the  characteristics  of 
Yellow  Globe  Danvers.  In  the  case  of  Belt  Seed  Com- 
pany V.  Mitchelhill  Seed.  Company  (1941)  in  238  Mo. 
App.  142,  153  S.W.  (2d)  106,  it  was  held  that  the 
statement  "ger.  80''  was  not  an  express  warranty  that 
the  germination  of  the  seed  would  be  80%,  but  it  was 
held  that  the  quoted  words  were  merely  an  expression 
of  an  opinion  and  not  a  warranty  in  view  of  the  ex- 
press disclaimer  of  warranty  as  to  description,  quality, 
productiveness,  or  any  other  matter  printed  in  the  first 


paragraph  of  the  communication  of  sale  and  other 
written  communication  passing  l^etween  the  parties. 

As  shown  in  the  appellant's  opening  brief  the  case 
of  WilUarn  A.  Davis  v.  Bertrand  Seed  Company 
(1928)  94  Cal.  App.  281,  271  Pac.  123,  showed  that 
the  statements  such  as  these  are  not  incompatible 
with  the  non-warranty  clause  and  they  reconcile  the 
two, 

"The  language  relied  upon  should  be  and  can  be 
construed  in  the  reasonal)le  sense  which  will  pre- 
serve and  not  do  violence  to  the  plain  meaning 
of  the  expressed  language  of  the  non-warranty 
clause;  and  be  construed  merely  in  connection 
with  the  statement  touching  care  in  selection  and 
expressive  of  an  opinion  in  good  faith  as  to  the 
general  merits  of  the  defendant's  stock  in  trade." 

It  is  unreasonable  to  assume  that  a  corporation 
which  itself  relies  upon  a  non- warranty  clause  would 
accept  these  words  as  constituting  an  express  warranty 
when  they  could  have  exacted  their  terms  and  condi- 
tions in  the  making  of  a  contract  which  would  have 
made  an  express  warranty. 


CUSTOM  AND  USAGE  IN  THE  SEED  TRADE. 

The  appellant  contends  that  upon  reading  the  testi- 
mony of  H.  1^.  Jones,  Cyrus  Voorhies  and  James 
Hamilton  that  tliere  was  a  custom  and  usage  in  the 
seed  business  to  use  non-warranty  clause. 
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The  appellant  realizes  that  about  the  time  of  the 
sale  of  the  seed  in  question  the  seedmen  were  using 
two  different  types  of  non-warranty  clauses  and  this 
had  brought  much  confusion  into  the  testimony  of 
Jones,  Voorhies  and  Hamilton.  But  whether  or  not 
the  exact  non-warranty  clause  was  known  by  these 
witnesses  at  the  time  of  the  sale  in  question,  they  all 
testified  there  was  some  type  of  non-warranty  clause 
in  existence.  They  all  agreed  that  the  seller  of  the 
seeds  would  not  expose  himself  to  full  and  complete 
liability  in  the  sale  of  seeds.  We  have  constantly  main- 
tained that  there  was  a  custom  and  usage  in  the  seed 
business  not  to  warrant  or  to  accept  full  responsibility 
in  the  sale  of  seeds.  This  has  been  disputed  l)y  the 
appellee,  but  even  the  appellee's  own  witness,  Armin 
Barteldes,  on  page  108  of  the  transcript  of  record  was 
confused  as  to  non-warranty  clause  which  was  in  ex- 
istence  and   stated   that  his  company,   the   appellee, 
used  the  non- warranty  clause  as  shown  in  plaintiff's 
exhibit  No.  6,  in  which  they  expressly  denied  any  re- 
sponsibility for  the  mis-description  of  the  seeds.  The 
custom  and  usage  is  brought  out  not  to  contradict  the 
expressed  terms  of  the  contract  but  to  establish  what 
the  parties  had  in  mind  when  the  contract  was  made. 
''A  uniform  trade  custom  is  readily  accepted  by 
courts  to  define  what  is  ambiguous  or  is  left  in- 
determinate in  a  contract,  where  Iwth  parties  have 
knowledge  of  the  custom,  or  are  so  situated  that 
such  knowledge  may  be  presumed,  for  the  reason 
that  the  majority  of  such  transactions  are  had  in 
view  of  the  custom,  and  the  agreement  on  which 
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the  minds  of  the  parties  actually  met  will  thereb}^ 
be  carried  into  effect.  *  *  *  Where  the  custom 
is  proved  to  be  known  to  both,  it  may  even  add 
terms  to  the  contract.  *  *  *  Where  the  custom  is 
genera]  it  will  ])e  presumed  to  have  entered  into 
the  contract,  and  one  may  be  ])ound  thereby 
although  ignorant,  unless  the  other  party  be 
shown  to  have  knowledge  of  his  ignorance.  *  *  *" 

Miller  v.  Germain  Seed  Compayiy,  supra; 

Ross  V.  Northrup,  supra. 

On  page  84  of  the  transcrii)t  of  record  appellant, 
H.  L.  Jones  testified  that  the  usual  seedmen's  dis- 
claimer was  that  they  give  no  warranty  as  regards 
purity,  productiveness,  or  any  other  matter  connected 
with  the  sale  of  seeds  and  that  they  would  not  be  re- 
sponsible for  the  product. 

On  page  96  of  the  record  Cyrus  F.  Yoorhies  testi- 
fied that  the  custom  was  that  you  do  not  guarantee  the 
productiveness  of  the  seed  sold,  the  productiveness 
and  the  other  varieties,  type,  et  cetera. 

On  page  105  of  the  transcript  of  the  record  James 
Hamilton  testified:  ''The  old  disclaimer  was  the  one 
where  there  was  germinatioii,  variety,  and  so  forth 
and  so  on.  *  *  *" 

Nowhere  in  the  entire  record  is  there  any  testimony 
that  it  was  not  the  custom  and  usage  of  the  seedmen 
not  to  warrant  or  that  any  seedmen  did  accept  full  re- 
sponsibility for  the  seeds  they  sold. 

As  this  is  the  only  testimon^y  given  on  the  disclaimer 
clause  the  appellant  contends  that  there  are  no  facts 
whatsoever  that  the  Court  could  base  its  findings  that 
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there  was  no  custom  and  usage  in  the  seed  business 
not  to  warrant  the  sale  of  seed.  Findings  of  Fact  No. 
IX  on  page  27  of  the  record. 

The  trial  Court  expressed  the  opinion  that  there 
is  no  rationale  to  the  non-warranty  clause.  He  bases 
his  reasoning  as  is  shown  on  page  27  of  the  transcript 
of  record  on  an  ambiguous  answer  to  a  compound 
question. 

The  custom  and  usage  as  testified  to  by  Cyrus  F. 
Voorhies  on  page  96  of  the  record  was  in  existence 
throughout  the  United  States  "before  my  time."  Ar- 
min  Barteldes  on  page  108  of  the  transcript  of  record 
also  testified  it  was  the  general  custom  in  the  seed 
business  not  to  warrant. 

The  appellant  feels  that  the  trial  Court  did  not 
have  before  it  enough  evidence  to  call  a  universal 
custom  of  one  of  the  largest  industries  in  the  United 
States  that  has  been  in  existence  many  years  irra- 
tional. The  Supreme  Court  of  the  State  of  Utah  has 
this  to  say  about  the  rationality  and  the  practical  as- 
pects of  the  seedmen  not  to  warrant: 

"As  shown  by  the  cases,  the  so-called  disclaimei" 
of  warranty  which  seedmen  variously  print  on 
containers,  tags,  and  cards  placed  in  the  packets 
is  a  matter  of  importance  in  a  transaction  involv- 
ing the  sale  of  seed.  The  risks  and  dangers  that 
threaten  a  crop  Ijetween  the  planting  and  the 
harvesting  are  numerous.  If  the  seed  merchant 
could  not  protect  himself  by  custom  not  to  war- 
rant or  by  a  disclaimer  of  warranty,  he  would 
find  it  hard  to  survive  the  litigation  that  would 
come  to  his  door.  The  purchase  price  of  a  parcel 
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of  seed  is  usually  insignificant  as  compared  with 
the  value  of  the  crop  that  may  be  raised  there- 
from. For  this  small  price  the  seed  merchant  may 
feel  that  he  caimot  afford  to  warrant." 


REFUTATION  OF  APPELLEE'S  AUTHORITY. 

The  appellee  contends  that  the  law  of  the  State  of 
Colorado  should  govern  the  performance  of  this  con- 
tract and  as  his  authority  cites  the  case  of  Puritas 
Coffee  and  Tea  Company  v.  De  Martini,  et  al,  56 
Cal.  App.  628,  206  Pac.  96,  at  page  98,  a  case  decided 
in  1922,  prior  to  the  adoption  of  the  Uniform  Sales 
Act.  We-  have  discussed  this  in  our  opening  brief, 
starting  on  page  7.  He  then  relies  upon  the  authority 
of  the  Rocky  Mountain  Seed  Co.  v.  Knorr  (1933),  92 
Colo.  320,  20  P.  (2d)  304.  This  case  has  been  distin- 
guished by  the  authorities.  The  case  of  Kennedy  v. 
Cornhusker  Hybrid  Co.  (1946),  146  Neb.  230,  19  N.W. 
(2d)  51,  160  A.L.R.  351,  held: 

''Plaintiff's  case  is  not  comparable  ^Yiih  those 
where  a  party  purchased  timothy  and  was  deliv- 
ered millet,  or  purchased  alfalfa  and  was  deliv- 
ered sweet  clover,  or,  as  stated  by  plaintiff,  pur- 
chased a  co'iv  and  was  delivered  a  horse.  Cases 
cited  by  plaintiff  in  support  of  his  contention 
are  obviously  distinguishable  and  have  no  appli- 
cation to  the  case  at  bar.  The  distinction  is  clearly 
demonstrated  by  a  statement  which  appears  in 
one  of  the  cases  relied  upon  by  plaintiff.  In 
Rocky  Mountain  Seed  Co.,  v.  Knorr,  92  Colo.  320, 
20  Pac.  (2d)  304,  305,  it  was  said:  'It  will  be  ob- 
served that  defendant's   (buyer's)   contention  is 
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not  that  the  delivery  was  short  in  quantity,  or 
was  lacking  in  productiveness,  or  was  an  inferior 
kind  of  alfalfa,  or  that  the  crop  failed,  but  rather 
that  on  a  purchase  of  alfalfa  seed  plaintiff  made 
delivery  of  sweet  clover  seed.  *  *  *■  And  that  is 
the  distinction  which  the  authorities  recognized." 


CONCLUSION. 

Under  the  conclusion  the  appellant  respectfully 
submits  to  this  Court  that  the  trial  Court  erred  in  not 
linding  that  the  disclaimer  clause  as  set  forth  in  ap- 
pellant's surplus  list,  plaintiff* 's  exhibit  No.  7,  ex- 
pressly negatived  any  expressed  or  implied  warranty 
in  the  description,  purity,  productiveness,  or  any  other 
matter  of  the  seeds  sold. 

That  the  Court  erred  in  not  finding  that  the  custom 
and  usage  in  the  seed  business  became  an  integral  part 
of  this  contract,  and  was  in  the  minds  of  the  parties 
when  the  contract  was  confirmed  and  negatived  any 
expressed  or  im^jlied  warranty  as  to  the  description, 
purity,  productiveness  or  any  other  matter  of  the 
seeds  sold. 

Dated,  Stockton,  California, 
May  14, 1951. 

Respectfully  submitted, 
James  I.  Harkins, 
Albert  E.  Cronin,  Jr., 
Attorneys  for  Appellant. 
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No.  12,735 


IN  THE 


United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


H.  L.  Jones,  individually  and  doing 
business  under  the  style  and  trade 
name  of  Standard  Seed  Farms  Com- 
pany, 

Appellant, 
vs. 

The  Barteldes  Seed  Company 
(a  corporation), 

Appellee. 


APPELLANT'S  PETITION  FOR  A  REHEARING. 


To  the  Honorable  William  Dennian,  Chief  Judge,  and 
to  the  Honorable  Associate  Judges  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit: 

H.  L.  Jones,  the  Appellant  in  the  above  entitled 
cause,  resx)ectfully  petitions  for  a  rehearing  in  order 
that  further  consideration  be  given  to  certain  legal 
principles  upon  which  the  opinion  rendered  in  this 
cause  is  predicated. 

The  Appellant  urges  that  a  rehearing  is  justified 
in  this  cause  on  the  following  grounds: 


I. 

The  trial  Court  erroneously  stated  the  facts.  The 
opinion  herein  contains  the  following: 

"The  Appellant,  a  grower  and  seller  of  vege- 
table seeds,  with  his  principal  place  of  business 
located  in  Stockton.  California,  sent  his  customers 
a  ^Surplus  List',  showing  the  seeds  he  had  in 
stock  and  the  prices  asked.  Attached  to  the  '  Sur- 
plus List'  was  a  blank  form  of  contract  of  sale." 

The  Court's  statement  of  facts  in  this  matter  is 
clearly  shown  to  be  erroneous  by  referring  to  Plain- 
tiff's Exhibit  No.  7  which  was  printed  on  page  113 
of  the  transcript  of  record. 

In  the  oral  argument  before  this  Court,  the  counsel 
for  the  Appellee  urged  the  Court  that  two  documents 
were  sent  out — a  Surplus  List  and  a  Contract  of 
Sale.  Because  it  is  difficult  for  this  Court  to  ascertain 
from  the  transcript  of  record  the  precise  form  this 
"Surplus  List"  was  sent  out  in,  we  are  attaching 
hereto  a  photostatic  cop}^  of  the  "Surplus  List"  for 
the  Court's  inspection.  The  Court  will  note  that  there 
is  no  attached  contract,  but  in  reality  there  was  only 
one  form  submitted  on  one  page  with  printing  on  one 
side,  offering  certain  onion  seeds  for  sale. 

The  Court,  in  its  opinion,  does  not  seem  to  have  a 
clear  understanding  of  just  exactly  what  a  "Surplus 
List"  is. 

The  "Surplus  List"  used  by  the  Appellant  was 
in  the  form  of  a  contract  to  grow  vegetable  seeds. 
When  the  Appellant  stamped  the  contract  to  grow 
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seeds,  with  the  words  "Siirphis  1943  Crop",  he 
changed  this  form  from  a  Contract  of  Sale  into  a 
price  list.  On  page  42  of  the  transcript  of  record,  we 
find  the  following : 

''Q.  Mr.  Jones,  I  am  going  to  show  you  this 
photostatic  copy  which  you  were  shown  on  direct 
examination.  I  believe  it  is  a  photostatic  copy  of 
Plaintiff's  Exhibit  No.  7.  Isn't  this,  Mr.  Jones, 
just  a  form  of  printed  contract  which  you  were 
then  using  under  the  terms  of  which  you  agreed 
to  grow^  seeds  for  various  purchasers  ? 

A.  That  is  correct,  modified  by  the  words  '  Sur- 
plus 1943  Crop'.  If  you  put  the  word  'Surplus' 
on  there,  it  is  not  an  agreement  to  grow. 

Q.  In  other  words,  in  this  particular  case,  in 
lieu  of  furnishing  a  regular  price  list,  you  used 
one  of  your  contract  forms,  and  distinguished  it 
by  putting  the  word  'Surplus'  on  it.  Is  that 
right? 

A.     It  amounts  to  the  same  thing. 

Q.  It  wasn't  exactly  the  same,  was  it,  as  your 
usual  price  list? 

A.     It  is  about  the  same  as  my  usual  price  list. 

Q.  Well,  do  you  use  this  all  the  time  as  a  price 
list? 

A.    Yes. 

Q.  I  believe  you  testified  on  direct  examination 
that  3200  pounds  was  the  total  of  your  crop  of 
yellow  globe  Danver  onions  grown  or  in  the  ware- 
house at  the  particular  time  that  you  made  your 
sale  to  the  Barteldes  Seed  Company? 

A.  As  near  as  I  can  recall,  that  was  the  testi- 
mony and  that  was  the  fact." 


Mr.  Stubbs,  the  manager  of  Barteldes  Seed  Com- 
pany, who  entered  into  this  contract  with  the  Appel- 
lant, was  in  the  seed  business  for  at  least  twenty-five 
years  at  the  time  of  the  making  of  this  contract.  The 
Court  will  note,  in  referring  back  to  Mr.  Stubbs'  tes- 
timony on  pages  48  and  49  of  the  transcript  of  record, 
that  Mr.  Stubbs  speaks  of  the  document  he  received 
from  the  Standard  Seeds  Farm  Company  as  a  ''Sur- 
plus list".  The  fact  that  he  wasn't  confused  as  to  the 
nature  of  a  "Surplus  List"  is  shown  by  the  fact  that 
he  immediately  called  the  Appellant  on  long  distance 
telephone  and  offered  to  buy  seeds  that  were  offered 
for  sale  for  immediate  delivery.  This  is  also  shown 
in  the  various  exhibits  in  the  transcript  of  record 
confirming  the  sale  "For  Prompt  Shipment".  It  is 
the  contention  of  this  Appellant  that  the  "Surplus 
List"  was  definitely  within  the  area  negotiated  and 
was  covered  by  the  telephone  conversation  which 
formed  this  contract,  and  that  the  purchaser  knew,  or 
should  have  known,  that  the  provisions  of  the  "Sur- 
plus List",  disclaiming  liability  for  Breach  of  War- 
ranty in  the  description  of  the  onion  seeds  was  truly 
applicable  to  this  sale.  The  law  covering  the  applica- 
tion of  the  usual  seedman's  disclaimer  has  been  stated 
at  greater  length  on  page  12  to  page  19  of  the  Appel- 
lant's Opening  Brief. 

The  Court  will  note  that  the  disclaimer  sent  out  in 
the  Surplus  List  read  as  follows,  "Except  as  herein 
otherwise  expressly  provided  *  *  *  ",  after  which  came 
the  usual  seedman's  disclaimer. 


The  Court  then  reasoned  that  the  disclaimer  pro- 
vided for  exceptions  to  the  non-warranty  provisions 
and  the  words  uttered  concerning  variety  by  the  Ap- 
pellee to  the  Appellant  constituted  such  an  exception 
on  the  part  of  the  Appellant.  This  is  clearly  erro- 
neous. The  disclaimer  can  only  be  interpreted  to  mean 
that  unless  a  definite  warranty  were  given  in  the 
surplus  list  itself,  then  no  warranty  would  be  given. 


II. 

The  opinion  of  this  Court  stated  that, 

"Disagreement  existed  between  counsel  for  ap- 
pellant and  api)ellee  as  to  whether  the  law  of 
California  or  that  of  Colorado  should  be  applied 
in  construing  the  contract.  We  think  it  immate- 
rial because  both  California  and  Colorado  have 
adopted  the  Uniform  Sales  Act,  which,  in  our 
opinion,  governs  the  transaction  in  issue  here". 

The  Appellant  notes  that  this  is  a  unique  statement 
of  the  law,  and  is  not  backed  by  any  citation  of  au- 
thority. We  submit  to  the  Court  on  this  issue  the 
following  authorities : 

Federal  Courts,  in  diversity  of  citizenship  cases,  are 
governed  by  the  conflict  of  laws  rules  of  the  Courts 
of  the  states  in  which  they  sit. 

Grijfin  v.  McCoach  (Texas,  1941),  61  S.  Ct.  1023, 
313  U.S.  489,  85  L.  Ed.  1481,  134  A.L.R.  1462. 

''Where  jurisdiction  of  a  Delaware  Federal 
Court  was  based  on  diversity  of  citizenship,  the 
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Supreme  Court's  views  were  not  the  decisive  fac- 
tor in  determining  the  applicable  conflicts  rule, 
and  the  proper  function  of  the  Del.  Federal  Court 
was  to  ascertain  what  the  state  law  was  and  not 
what  it  ought  to  be." 

Klaxon  Co.  v.  Stentor  Elec.  Mfg.  Co.    (Del., 

1941),  61  S.  Ct.  1021,  313  U.S.  47,  85  L.  Ed. 

1477. 

This  Court  has  before  it  a  case  of  diversity  of 
citizenship,  and  following  the  law  laid  down  by  the 
authorities  above  quoted,  the  trial  Court  should  have 
necessarily  found,  as  a  matter  of  fact,  that  the  Cali- 
fornia conflict  of  law  rules  apply  to  the  facts  here 
presented.  That  the  California  substantive  law  ap- 
plied to  whether  or  not  there  was  a  failure  in  the 
performance  of  the  contract. 

We  respectfully  submit  to  this  Court  that  this  was 
a  material  issue  in  the  case,  that  a  finding  of  fact 
should  have  been  made  on  this  issue  and  there  not 
being  such  a  finding  of  fact  was  prejudicial  error  to 
the  Appellant. 


III. 


The  decision  erroneously  states  that  an  express  war- 
ranty of  description  arose  when  the  Appellant  assured 
the  Appellee  the  seeds  were  of  first-class  quality  and 
of  high  germination.  The  uniform  sales  act  defines 
an  Express  Warranty  as  ''any  affirmation  of  fact  or 
any  promise  by  the  seller  relating  to  the  goods  *  *  *". 


In  searching  the  transcript  of  record,  we  fail  to  find, 
even  in  the  Appellee's  testimony,  any  assurance  made 
by  the  Appellant  that  the  goods  were  true  to  type. 
Let  us,  for  the  sake  of  argument,  assume  that  the 
Appellant  had  given  an  Express  Warranty.  Even 
then  the  Court  in  its  opinion  apparently  did  not  con- 
sider the  authorities  directly  on  this  issue,  where  a 
disclaimer  of  warranty  is  involved.  The  law  on  this 
subject  has  been  set  out  in  detail  in  Vol.  160,  Ameri- 
can Law  Reports,  page  360,  and  we  respectfully  re- 
quest this  Court  that  it  consider  these  authorities. 

One  of  thQ  later  cases  involving  the  sale  of  seeds 
and  dealing  with  a  disclaimer  clause  is  Belt  Seed 
Company  v.  Mitch ellhill  Seed  Company,  153  SW  2nd, 
106.  The  Defendant  wired  the  Plaintiif  offering  to 
sell  grass  seed  of  special  weight  and  77%  purity  and 
80%  germination.  The  Plaintiff  wired  the  Defendant 
accepting  a  certain  amount  of  the  seed  so  quoted.  The 
Defendant,  on  the  day  of  the  receipt  of  the  telegram, 
accepting  the  offer  of  sale,  confirmed  the  sale  by  letter 
on  which  letterhead  was  printed  the  Standard  Seed- 
man's  Disclaimer,  that  the  Defendant  gives  no  War- 
ranty, express  or  implied,  as  to  description,  quality 
or  productiveness  of  any  of  the  seeds  it  sends  out, 
and  will  not  be  in  any  way  responsible  for  the  crop. 
The  basis  of  the  plaintiff's  action  was  Breach  of  War- 
ranty in  that  the  seed  did  not  test  80%  germination. 
The  Defendant  appealed  the  adverse  Judgment  in 
the  law  Court,  and  the  Appellate  Court  ruled  in  favor 
of  the  Defendant.    The  questions  raised  in  this  case 
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were  substantially  the  same  as  the  questions  raised 
in  the  case  at  bar.   The  Court  held  the  following: 

''So  far  as  we  are  able  to  ascertain  the  authori- 
ties are  unanimous  in  holding  that,  where  the 
word  'warranty'  or  its  equivalent  does  not  appear 
in  the  contract,  but  there  is  some  language  ap- 
pearing in  it  and  it,  and  the  surrounding  circum- 
stances, standing  alone,  might  give  rise  to  an  in- 
ference merely  that  a  warranty  was  intended, 
such  inference  cannot  be  drawn  in  the  face  of 
positive  and  explicit  language  in  other  parts  of 
the  contract  showing  that  no  warranty  was  given 
or  intended,  such  as  contained  in  the  non-war- 
ranty provisions  in  the  defendant's  confirmation 
of  sale  and  the  letter  of  November  15th,  1927. 
Davis  V.  Bertrand  Seed  Co.,  94  Cal.  App.  281, 
271  P.  123;  Leonard  Seed  Co.  v.  Crary  Canning 
Co.,  147  Wis.  166,  132  N.W.  902,  37  L.R.A.,  KS., 
79,  Ann.  Cas.  1912D,  1077;  Seattle  Seed  Co.  v. 
Fujimori,  79  Wash.  123,  139  P.  866;  Larson  v. 
Inland  Seed  Co.,  143  Wash.  557,  255  P.  919,  62 
A.L.R.  444;  Ross  v.  Northrup,  King  &  Co.,  156 
Wis.  327,  144  N.W.  1124:  Reynolds  v.  Binding- 
Stevens  Seed  Co.,  179  Okl.  628,  67  P.2d  440; 
Manglesdorf  Seed  Co.  v.  Busby  et  al.,  118  Okl. 
255,  247  P.  410;  Blizzard  Bros.  v.  Growers'  Can- 
ning Co.,  152  Iowa  257  257, 132  N.W.  66;  Miller  v. 
Germain  Seed  &  Plant  Co.,  193  Cal.  62,  222  P. 
817,  32  A.L.R.  1215.  'Parties  may  by  an  express 
provision  in  the  contract  exclude  any  warranty 
as  to  kind  from  being  imported  from  words  de- 
scriptive of  the  kind  of  seed  sold.'  24  R.C.L.  p. 
176. 
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The  question  of  whether  a  representation  is  a 
warranty  depends  on  its  having  been  affirmed  as 
a  fact;  it  must  have  been  understood  by  the  par- 
ties as  having  that  character,  it  must  be  positive 
and  unequivocal  and  not  merely  a  vague,  ambigu- 
ous, and  indefinite  statement  of  the  seller  regard- 
ing the  property.  A  representation  of  fact  made 
to  induce  the  sale,  and  to  be  relied  on,  and  which 
is  relied  on  by  the  buyer,  is  a  warranty  unless 
accompanied  by  an  express  statement  that  it  is 
not  so  intended,  at  least  if  the  representation  is 
imderstood  by  the  parties  as  an  absolute  assertion. 
55  G.J.  pp.  677,  678,  679,  680.  See,  also,  24  R.C.L. 
pp.  164,  165.  We  are  of  the  opinion  that,  under 
all  of  the  circumstances,  the  statement  by  defend- 
ant that  the  seed  would  germinate  80%  was 
merely  the  expression  of  an  opinion.  Davis  v. 
Bertrand  Seed  Co.,  supra,  94  Cal.  App.  281,  271 
P.  loc.  cit.  126." 

The  Court  will  note  that  as  the  main  authority  for 
the  ruling  of  the  Judgment  in  this  case  the  Court  has 
repeatedly  cited  Davis  v.  Bertram  Seed  Company, 
94  C.A.  281.  We  have  constantly  urged  that  the  law 
of  the  State  of  California  covers  this  transaction  and 
by  the  law  of  the  State  of  California,  the  defendant 
was  not  liable  for  Breach  of  Warranty. 

In  conclusion,  the  Appellant  respectfully  requests 
the  Court  that  it  correct  its  erroneous  statement  of 
facts  set  forth  in  its  opinion  to  show  that  there  was 
only  one  paper  sent  out  and  that  was  a  Surplus  List, 
and  that  on  the  Surplus  List  was  printed  a  Disclaimer, 
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which  negatived  any  statement  that  the  seller,  a  seed- 
man  for  twenty-five  years,  would  feel  would  be  a 
Warranty. 

Dated,  Stockton,  California, 
November  16, 1951. 

Respectfully  submitted, 

James  1.  Harkins, 
Albert  E.  Cronin,  Jr., 
Attorneys  for  Appellant 
and  Petitioner. 


Certificate  of  Counsel. 

I,  Albert  E.  Cronin,  Jr.,  one  of  counsel  for  Appel- 
lant, hei'e))y  certify  that  in  my  juds^ment  the  forego- 
ing petition  is  well  founded  and  that  it  is  not  inter- 
posed for  the  purpose  of  delay. 

Dated,  Stockton,  California, 
November  16, 1951. 

Albert  E.  Cronin,  Jr., 
Of  Counsel  for  Appellant 
and  Petitioner. 
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